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WRIGHT  u  VANDERPLANK  Jvily  mh  <fc 

23«/. 
Elizabeth  WRIOHT,  before  her  marriage  Elizabeth  Cangtructire 
VaTiderpla/fik,  spinster,  was  the  only  child  of  the  defendant^  du^l^^mct 
SawAieL  VanderplariJc,  and  was  bom  in  February,  1822.  T^^Tl*^"^*^ 
She  was  entitled,  under  devises  made  in  her  favour  by  her  etcenee— Laches 

— Account, 

In  every  case 
ofagift  toaparent  by  a  child,  shortly  after  the  child  attains  migority,  the  Court  looks 
with  jealousy  upon  the  transaction,  more  especially  when  the  parent  has,  during  the  mi- 
nority, been  guardian  of  the  child's  property,  and  in  receipt  of  the  rents  of  a  considerable 
estate;  and  throws  upon  the  parent  the  onus  of  shewing  plainly  and  unequivocally  that  the 
gift  was  made,  not  in  consequence  of  representations  on  his  part,  but  by  the  spontaneous  act 
of  the  child,  and  that  the  child  had  full  knowledge  of  the  nature  of  the  deed  by  which  the 
gift  was  effected,  and  of  his  own  position  and  rights  in  reference  to  the  property. 

A  deed  was  executed  by  a  lady,  five  months  after  she  came  of  a^,  disentailing;  part  of 
her  estates,  and  giving,  for  a  nominal  consideration,  an  estate  for  life  in  the  disentailed 
part  to  her  fiither,  who,  during  her  minority,  had  been  her  guardian,  and  in  receipt  of 
the  rents  of  her  estates : — Jfdd  (obiter),  that  if  a  bill  had  been  filed  shortly  after  the 
traoBaction,  either  before  or  possibly  after  the  lady's  marriage,  which  was  solemnised  six- 
teen months  after  the  execution  of  the  deed,  the  transaction  could  not  have  been  supported, 
— the  deed  itself  not  explaining  the  nature  of  the  transaction,  and  it  not  being  shewn  that 
the  daaghter  had  proper  professional  advice, — ^that  the  nature  of  the  transaction  was  ex- 
plained to  or  nnderstood  by  her, — or  that  the  gift  was  spontaneous  or  made  at  a  tim«  or  un- 
der circumstances  when  she  was  tree  from  parental  influence.  * 

But  a  biU,  which,  after  the  daughter's  decease,  and  nearly  ten  years  after  the  execution 
of  the  deed,  was  filed  by  her  husband  on  whom  her  rights  had  devolved,  praying  to  have 
the  &ther  declared  a  trustee  of  the  life  interest,  and  an  account  of  the  rents  which  accrued 
during  his  daughter's  minority  or  afterwards,  was  dismissed  on  the  ground  of  laches, — it 
appearing  (inter  alia)  that  the  Plaintiff  was  aware  of  all  the  circumstances  previously  to  his 
mairiage,  and  the  Court  being  of  opinion,  upon  the  evidence,  that,  eight  years  before  the  bill 
was  filed,  both  the  Plaintiff  and  lus  deceased  wife  had  acquiesced  in  the  transaction. 
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mother's  fiunily,  to  an  estate  in  Northamptonshire,  worth 
1802.  a  year,  as  tenant  in  tail  in  remainder  expectant  on  the 
death  of  her  grandmother,  who  died  in  1831 ;  to  an  estate 
in  Leicestershire,  worth  1202.  a  year,  as  tenant  in  tail;  and 
to  a  mansi<»i  and  200  acres  of  land  in  Warwidcshire,  for 
an  estate  in  fee.  The  two  last-mentioned  estates  fell  into 
possession  in  the  years  1824  and  1848  respectivdy. 

As  the  Northamptonshire  and  Leicestershire  estates  fell 
into  Elizabeth's  possession,  the  defendant,  as  her  father  and 
guardian  in  socage,  entered  into  possession;  and  he  continued 
in  possession  or  receipt  of  the  rents  during  his  daughter's 
minority.  No  account  was  rendered  by  the  Defendant  of 
the  rents  so  received. 

In  the  year  1836,  the  Defendant  caused  a  suit,  intitled 
Vanderplank  v.  King,  to  be  instituted  on  behalf  of  his 
daughter,  by  which,  in  1843,  her  right  to  a  portion  of  the 
Northampto7ishire  estates  was  established.  The  costs, 
amounting  to  betweeu  6002.  and  7002.,  were  ordered  to  be 
paid  out  of  moneys  in  his  hands  arising  from  the  income  of 
her  estate& 


In  February,  1843,  Elizabeth  came  of  age;  and,  on  the 
6th  of  July  following,  being  then  residing  with  her  father, 
she  executed  the  indenture  which  formed  the  subject  of 
the  present  suit 

By  that  indenture,  which  was  expressed  to  be  made  be- 
tween Elizabeth,  of  the  one  part^  and  the  Defendant  of  the 
other  part^  and  was  afterwards  enrolled  in  Chancery  as  a 
disentailing  deed,  after  reciting  her  tide  to  the  Northamp- 
tonshire estates,  and  that  she  had  then  attained  her  age  of 
twenty-one  years,  and  was  desirous,  and  had  determined,  to 
make  a  disposition  of  the  entirety  of  the  Northamptonshire 
estates,  for  the  purpose  of  barring  her  estate  tail  therein. 
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and  of  limiting  the  same  to  the  usee  therein  expressed  and 
dedaied;  it  was  witnessed,  that»  for  the  puipose  aforesaid, 
and  for  the  nominal  consideration  therein  mentioned,  Eliza- 
hdk  granted  and  released  to  the  Defendant  and  his  heirs  all 
the  said  Northamptonshire  estates,  to  hold  the  same, 
with  the  appurt^iances,  unto  .the  Defendant  and  bis  heirs 
abeolutely  freed  and  discharged  from  all  estates  tail  oiEUza- 
heS^  therein,  and  from  all  estates  to  take  effect  after  the  de- 
termination or  in  defeasance  of  such  estates  tail,  to  the 
KM  of  ike  Defendcuni  and  his  aaaigna,  during  the  term  of 
his  life,  without  impeachmerU  of  waste,  with  remainder  to 
the  nse  d Elizabeth,  iier  heirs  and  assigns^  for  ever. 


1666. 


In  November,  1814,  Elizabeth  married  the  Plaintiff.  In 
Hardi,  1815,  she  executed  a  settlement,  limiting  the  North- 
amptonshire estates  to  uses,  under  which,  upon  her  decease, 
the  Plaintifif  becaMe  entitled  to  such  estates  in  fea  The 
hmitations  in  this  settlement  were  expressed  to  be  subject 
to  the  estate  for  life  of  the  Defendaivt  in  the  hereditamevUs 
ihmin  comprised.    In  February,  1860,  EUzaheth  died 


On  the  15th  of  April,  1853,  the  Plamtiff  filed  his  bill 
against  the  Defendant,  praying  (inter  alia),  that  it  might 
be  declared  that  the  life  estate  limited  to  the  Defend- 
ant by  the  deed  of  July,  18^,  was  obtained  by  him  from 
his  deceased  daughter  by  fimid  and  undue  influence,  and 
that  the  Defendant  might  be  declared  a  trustee  of  such 
life  estate  for  his  deceased  daughter,  from  the  time  of  the 
execution  of  his  deed,  and  might  be  decreed  to  convey  such 
life  estate  to  the  Plaintiff  The  bill  also  prayed  for  an  ao- 
coant  of  the  rents  and  profits  of  all  the  estates  of  Elizabeth 
reoeiyed  by  the  Defendant,  which  accrued  either  during  her 
minority  or  afterwards,  and  including  an  account  of  the 
rents  and  profits  of  the  estates  comprised  in  the  deed  of 
July,  1843,  which  accrued  as  well  before  as  since  the  exe- 
cution of  that  deed. 
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The  material  portions  of  the  evidence  relative  to  the  tjir- 
cumstances  under  which  the  deed  of  July,  1843^  was  exe- 
cuted, and  to  the  subsequent  conduct  of  the  Plaintiff  and 
his  deceased  wife  as  bearing  on  the  question  of  acquiescence 
on  their  part,  are  stated  in  his  Honor's  judgment 


Argument,  Mr.  Rolt,  Q.  C,  and  Mr.  Coleiox  the  Plaintiff —The  limi- 
tation in  favour  of  the  Defendant  of  an  estate  for  life  in  the 
hereditaments  comprised  in  the  deed  of  July,  1843,  is  one 
from  which  this  Court  will  not  suffer  him  to  derive  any 
personal  benefit  No  consideration  moved  from  the  De- 
fendant; and  to  sustain  the  transaction  as  a  voluntary  gift 
would,  under  the  circumstances  of  the  case,  be  contrary  to 
public  policy. 

The  transaction  is  not  one  of  the  same  simple  description 
as  that  with  which  the  Court  had  to  deal  in  Huguenim  v. 
Baaeley  (a).  It  is  the  result  of  a  contrivance  planned  by 
the  Defendant  and  his  solicitor,  to  keep  the  daughter  in 
ignorance  of  her  rights.  The  deed  was  prepared  by  the 
father's  solicitor.  The  form  of  the  deed  is  ambiguous,  and 
calculated  to  mislead.  It  purports  to  be  a  disentailing 
deed,  and  nothing  more.  The  Defendant's  name  is  ostensi- 
bly inserted  as  releasee  to  uses.  No  consideration  moved 
from  the  Defendant,  and  the  limitation  of  a  life  estate  to 
him  is  wholly  imexplained  by  the  deed.  There  is  nothing 
to  shew  that,  at  the  time  of  its  execution,  the  nature  of  the 
deed,  or  the  relative  position  and  rights  of  herself  and  her 
father,  were  properly  explained  to  or  understood  by  the 
daughter.  She  had  no  separate  professional  adviser;  no 
disinterested  person  intervened  between  her  and  her  father. 
Her  only  adviser  was  her  father's  solicitor,  a  person  under 


(«)  14  Ves.  273. 
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considerable  obligation  to  her  father,  who  was  his  best 
client. 

The  deed  was  executed  by  the  daughter  little  more  than 
four  months  after  she  came  of  age,  at  a  time  when  she 
was  residing  with  her  father,  and  under  his  influence  and 
control;  and,  even  if  she  understood  its  effect,  still  it  being 
in  evidence,  that  for  some  time  before  its  execution  her 
&Uier  had  repeatedly  represented  to  her,  that  he  had  been 
a  loser  by  her  maintenance,  and  had  expended  large  sums 
in  reooyering  portions  of  her  property,  the  CoOrt  will  be  of 
opinion,  that  the  gift  to  the  father  was  not  spontaneous,  was 
obtained  by  undue  influence,  and  cannot  be  sustained: 
HogkUm  v.  Haghton  (a),  Hatch  v.  Hatch  (6). 

It  will  be  argued,  that  the  gift  has  been  recognised  and 
confirmed  by  the  subsequent  deed  of  1845,  but  it  is  not 
shewn  that,  when  they  executed  the  latter,  either  the 
Plaintiff  or  his  wife  had  discovered  their  rights,  and  were 
aware  that  the  gift  was  one  which  they  could  successfully 
dispute.  Besides,  the  mere  circumstance  that  the  limita- 
tion in  the  deed  of  1844  purports  to  be  made  subject  to  the 
80  called  Ufe  estate  of  the  Defendant^  does  not  amount  to  a 
oonfinnation  or  recognition  of  that  estate:  Honner  v.  Mor- 
ton{cy 

Under  these  circumstances,  the  Court  will  declare  the 
Defendant  to  be  a  trustee  of  the  life  estate  for  his  daughter 
from  the  time  of  the  execution  of  the  deed  of  1843,  and 
will  decree  a  reconveyance  of  the  property  to  the  Plaintiff, 
and  an  accoimt  of  the  rents  and  profits. 

Mr.  WiUcock,  Q.  C,  and  Mr.  Hawkins  for  the  Defendant 
—There  was  nothing  unreasonable  in  this  transaction,  no- 
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thing  in  the  transaction  itself  which  would  induce  the 
Court  to  set  it  aside;  on  the  contrary,  it  was  a  transaction 
which,  having  regard  to  all  the  circumstances,  was  most 
natural  on  the  part  of  the  daughter.  The  Plaintiff  had  in- 
curred, in  the  suit  of  VtwderpUmk  v.  Kimg^ — a  fiuit  insti- 
tuted simply  for  the  benefit  of  the  daughter,  expenses 
amounting  to  between'  6002.  and  7002.,  not  a  fiurthing  of 
which  had,  at  the  date  of  the  deed  of  July,  1843,  been 
charged  to  the  daughter.  The  daughter  was  aware,  and 
had  of  her  own  accord  remarked,  that  she  had  in  this  and 
other  wajrs  put  her  father  to  great  expensa  A  deed  like 
the  present^  executed  under  sudi  circumstances  as  theses 
the  Court  will  r^ard  as  a  family  arrangement^  and  will  not 
look  into  all  the  motives  and  feelings  which  may  have  ac- 
tuated the  parties  in  entering  into  ^euch  an  arrangement 
There  may  be  considerations  in  such  cases  which  the  Court 
could  not  possibly  reach :  TweddM  v.  TweddM  (a). 


The  absence  of  a  separate  professional  adviser  does  not 
furnish  an  insuperable  objection.  The  Court  does  not  con- 
sider such  advice  indispensable.  It  is  only  of  importance 
as  affording  proof  that  the  gift  was  a  voluntary  and  de- 
liberate act  This  was  the  view  taken  by  Lord  Brougham^ 
C,  in  HuTVter  v.  Atkins  (&),  where,  referring  to  a  decision 
of  Sir  J.  Leach,  V.  Q,  in  Grifftths  v.  Rdbvns  (c),  to  the 
effect  that  the  persons  claiming  the  benefit  of  the  gift  in 
that  case  were  bound  to  shew  that  it  was  the  result  of  the 
donor's  free  will,  and  effected  by  the  intervention  of  some 
indifferent  person,  he  observes,  "  But  it  is  quite  clear,  that 
he  uses  thia  as  one  obvious  test  or  criterion  of  that  for  which 
we  seek  in  all  these  cases,  namely,  the  proof  of  a  voluntary 
and  deliberate  act,  and  not  as  the  only  way  in  which  the 
deed  could  be  shewn  to  be  of  that  description.  No  man  for 
instance  can  doubt  that^  if  letters  had  been  produced,  written 


{a)  T.  &  R  1,  13.         (6)  3  My.  &  K.  113.         (c)  3  Madd.  191. 
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by  the  old  woman  for  a  course  of  time,  and  without  any  in- 
ierferenoe  at  all,  or  conversations  had  been  proved  in  which 
her  deliberate  intention  had  been  expressed,  under  no  njg&ncy 
of  influence  or  deception,  the  gift  would  have  been  good"  (a). 
Here  letters  are  produced  written  long  after  the  transaction, 
as  late  as  October  and  November,  1844,  at  a  time  when  the 
daughter  was  residing  at  a  distance  fix)m  her  £ftther,  and  in- 
disputably free  from  his  control,  and  exercising  a  sound  and 
independent  judgment  in  the  disposition  of  her  affiurs;  and 
conversations  are  proved  to  have  taken  place  before  the 
date  of  the  deed;  and«  in  both,  her  intention  to  benefit  her 
&ther  is  deliberately  shewn.  Such  a  transaction  differs  in 
eveiy  material  circumstance  from  that  which  was  set  aside 
in  Hoghton  v.  HogkUm(b\  where  the  provision  for  the 
future  Was  unreasonably  large;  the  deed  was  not  explained 
to  the  son;  the  son  had  no  professional  adviser,  and  was 
never  consulted  in  reference  to  the  transaction. 


1866. 


Argwmtmt, 


And  even  if  the  transaction  were  one  which  would  have 
been  set  aside,  if  impugned  within  a  reasonable  time,  the 
Plaintiff  was  fully  aware  of  all  the  grievances  of  which  he 
now  complains,  at  least  as  early  as  January,  1845;  and 
having  abstained  from  filing  a  bill,  or  taking  any  measure 
to  obtain  redress  until  April,  1853,  he  is  now  precluded 
from  relief  by  his  own  laches.  Moreover,  it  is  clear  from 
the  evidence^  and  especially  firom  the  deed  of  1845,  that 
both  the  Plaintiff  and  his  deceased  wife  acquiesced  in  the 
transaction  as  one  which  had  better  not  be  disturbed;  aad 
Davenport  v.  Bishopp  (c)  shews  that^  as  against  the  par- 
ties to  that  deed,  the  confirmation  of  the  father's  life  in- 
terest was  valid,  although  the  &ther  was  not  a  party,  and 
no  consideration  moved  from  him. 


(a)  3  Madd.  137. 

(b)  16  Bear.  278. 

(c)  2  y,  &  a  C.  C  461,;affinn- 
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1865.  With  regard  to  the  rents  received  during  the  daughter's 

minority,  there  is  no  precedent  for  the  account  sought  by 
the  bill,  the  &ther,  whose  income  was  very  small,  being 
shewn  to  have  educated  and  maintained  her  in  a  mann^ 
ArgtmcTit.  which,  with  other  expenses  incurred  by  him  on  her  behalf, 
must  have  consumed  the  whole,  or  nearly  the  whole,  of  her 
income. 

The  Vich^-Chancellor— If  this  bill  had  been  filed  be- 
fore the  daughter's  marriage,  it  is  clear  the  transaction  of 
which  it  complains  could  not  possibly  have  stood;  and  for 
this  reason, — ^the  Defendant  has  not  shewn  that  a  full  ex- 
planation of  all  the  circumstances  was  made  by  the  father  to 
the  daughter  before  she  executed  the  deed.  The  onus  of 
shewing  this  lay  with  the  Defendant,  and  he  has  failed  to 
shew  it  But  upon  the  point  of  laches  and  acquiescence  I 
must  hear  a  reply. 

Mr.  RoUf  Q.  C,  in  reply. 

Two  things  are  required  to  constitute  acquiescence.  The 
parties  must  know  their  rights,  and  they  must  do  acts  in- 
consistent with  the  supposition  that  they  intended  ever  to 
insist  on  such  rights.  Neither  of  these  requisites  is  found 
here.  With  regard  to  the  deed  of  1845,  it  is  no  confirm- 
ation of  the  father's  life  interest  To  constitute  a  valid  con- 
firmation, the  parties  must  be  aware  that  what  they  are 
doing  has  the  effect  of  a  confirmation,  and  must  intend  it  to 
have  that  effect:  Murray  v.  Pdhner  (a). 

In  Hoghton  v.  nogkton{b),  there  were  some  years  of 
delay, — ^attempted,  it  is  true,  to  be  accounted  for  by  pro- 
posals for  a  compromise;  and  in  this  case,  up  to  the  year 
1848,  when  the  Wartuickahire  estates  came  into  posses- 


(a)  2  Sch.  &  Lef.  474. 


(6)  16  Beav.  278. 
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sion,  the  Plaintiff  had  no  funds  to  defray  the  expense  of  li-        1655. 
tigation. 

In  regard  to  the  rents  received  by  the  Defendant  as 
guardian  of  his  daughter,  quoad  such  rents  the  Defendant     Ar^ttmmi. 
was  a  mere  trustee ;  the  Plaintiff,  therefore,  is  entitled  to  an 
account^  without  reference  to  the  Statute  of  Limitations: 
Mdtihew  V.  Briae  (a). 

Judgment  reserved. 


Vice-Chancellor  Sir  W.  Page  Wood: — 

This  is  one  of  those  very  painful  cases  which  happily  do 
not  often  occur.  An  attempt  is  made  to  set  aside  a  con- 
veyance made  by  a  daughter  very  soon  after  attaining  her 
™*Jority,  giving  to  her  father  a  life  interest  in  part  of 
her  real  estate,  to  which  she  became  entitled  on  the  death 
of  her  mother. 


Judgment, 


I  did  not  hear  the  reply  as  to  the  deed  itself,  being  satis- 
fied that^  if  the  daughter  had  filed  her  bill  shortly  after  the 
transaction,  either  before  or  possibly  after  her  marriage,  the 
deed  could  not  have  been  supported.     This  Court  looks  with 
Fe/y  proper  jealousy  on  every  transaction  of  this  kind  be- 
tween a  parent  and  child,  more  especially  when  the  parent 
has,  during  the  minority,  been  guardian  of  the  child's  pro- 
perty, and  in  receipt  of  the  rents  of  a  considerable  estate; 
and  if  the  child  after  attaining  majority  executes  a  deed  by 
which  the  parent  is  to  obtain  a  personal  benefit,  the  Court 
throws  upon  him  the  necessity  of  shewing,  plainly  and  un- 
equivocally, that  such  benefit  was  given  him,  not  in  conse- 
quence of  representations  on  his  part^  but  by  the  spontaneous 
act  of  the  child ;  and  that  the  child  had  full  knowledge  of  the 


(a)  14  Beav.  341. 
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1855.  nature  of  the  deed  he  was  executing,  and  of  his  own  posi- 
tion and  rights  in  reference  to  the  property.  If  those  things 
are  clearly  made  out»  this  Court  Jias  no  reason  to  interfere. 

Judgment.  The  evidence  in  this  case  is  veiy  defective  in  regard  to 
the  spontaneous  nature  of  this  gift.  No  doubt  it  was  not  a 
very  unlikely  gift  for  a  daughter  to  make,  nor  peihiqps  a 
very  improvident  one,  considering  that  its  effect  was  to  give 
a  life  interest  to  the  &ther  in  his  late  wife's  property — an 
interest  which,  in  many  cases,  the  father  takes  by  his  mar- 
riage settlement;  at  the  same  time  it  deprived  the  daugh- 
ter, down  to  the  year  1848,  when  she  came  into  possession 
of  other  considerable  property,  of  one-half  the  income  which 
would  otherwise  have  come  to  her.  The  father,  during  the 
minority  of  his  daughter,  was  in  the  receipt  of  considerable 
sums,  forming  the  income  of  her  property,  and  has  given 
no  account  whatever  of  those  receipts. 

A  more  painful  part  of  the  case  is,  that  there  is  a  shade 
still  left  on  the  exact  nature  of  the  transaction  in  this  respect^ 
that  there  is  no  satisfactory  evidence  of  the  daughter's  hav- 
ing understood  the  nature  of  the  deed  which  she  executed. 
Mr.  Edwards,  who  was  the  solicitor  of  the  &ther,  and  the 
£Either  himself,  give  the  only  evidence  on  that  subject  Mr. 
Edwards  says  he  had  an  interview  with  the  lady  in  May, 
1843,  she  having  attained  the  age  of  twenty-one  years  in 
the  February  preceding.  He  says,  she  stated  that  she  was 
willing  to  make  the  gift.  Even  that  depended  on  repre- 
sentations previously  made  by  the  father,  which  were  co- 
loured by  his  sajring,  that  he  was  a  loser  by  her  maintenance, 
and  had  incurred  in  respect  of  her  estate  considerable  ex- 
penses in  the  suit  of  Vanderplank  v.  King.  Independently, 
however,  of  its  being  doubtful,  as  I  said  before,  whether 
this  was  spontaneously  the  daughter's  own  gift,  it  is  further 
doubtful  whether  she  understood  the  nature  of  the  deed. 
The  deed  itself  does  not  explain  the  transaction.    It  simply 
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bars  the  entail,  and  then  limits  the  property  to  the  &ther 
for  life;  and  Mr.  Edtoarda,  the  solicitor  who  prepared  it^ 
has  not  taken  care,  as  he  ought  to  have  done,  to  preserve 
evidence  to  mark  the  nature  of  the  transaction.  He  does 
not  now  produce  the  original  draft  of  the  deed  as  approved 
by  a  barrister.  Something  which  is  caUed  the  original  draft 
is  produced,  which  appears  to  be  a  mere  copy,  without  any 
alterations  or  marginal  observations.  The  solicitor  says  he 
has  no  entry  of  the  transaction.  He  made  out  no  bill  of 
costs;  and  no  other  evidence  is  produced  of  interviews  with 
the  daughter.  Therefore,  the  transaction  is  of  fiu*  too  doubt- 
ful a  character  for  it  to  be  possible  for  the  Court  to  sustain 
it  on  its  own  merit& 


1665. 


Jmdffmmi. 


On  the  other  hand  there  are  some  fistvourable  circum- 
stances on  the  side  of  the  &ther.  It  seems  that  he  was 
put  to  considerable  expense.  .  [Mr.  Cole. — ^The  costs  in 
Vanderplcmk  v.  King  were  directed  to  be  paid  out  of 
money  of  the  daughter  in  the  hands  of  the  father.]  Still 
that  would  reduce  the  income  which  he  was  receiving  for 
her  maintenance.  There  is  also  the  favourable  circumstance, 
that^  though  the  transaction  was  commenced  in  May,  the 
deed  was  not  executed  until  July  following.  There  seems 
therefore  US  have  been  no  pressure  or  hurry  about  it, 
nevertheless  it  is  enough  to  say  that  the  transaction  is  fax 
from  being  explained  satisfactorily,  and  it  is  clearly  one 
which,  had  it  been  sought  to  be  set  aside  within  the  period 
I  have  indicated,  ^ould  not  have  been  supported. 

But  the  deed  is  sought  to  be  set  aside  by  the  husband  of 
the  daughter  claiming  under  a  settlement  which  she  exe- 
cuted in  his  favour  in  184!5,  the  bill  being  filed  by  him  in 
1853,  and  imder  the  circumstances  which  I  shall  proceed  to 
stata 


[His  Honour  then  entered  into  a  minute  investigation 
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Vandeb- 

FLANK. 

Judgment. 


of  the  evidence  relative  to  the  conduct  of  the  Plaintiff  and 
his  deceased  wife  from  the  time  of  the  execution  of  the 
deed  in  question  until  their  marriage,  from  which  he  in- 
ferred that  the  following  facts  were  satisfactorily  estab- 
lished : — ^that  previously  to  her  marriage,  which  took  place 
in  November,  184!4,  the  daughter  had  become  aware,  and 
had  informed  the  Plaintiff,  that  by  the  effect  of  that  deed 
her  fiither  was  entitled  to  a  life  interest  in  the  disentailed 
estates ;  that  before  her  marriage  she  had  expressed  her 
dissatisfaction  with  the  deed  to  a  relative  of  her  family,  and 
consulted,  although  not  professionally,  a  solicitor,  who  was 
a  member  of  the  fSsunily  and  who  was  not  her  father's  soU- 
citor,  she  being  then  free  from  the  control  of  her  father  ; 
that  in  consequence  the  solicitor  communicated  with  other 
members  of  her  family,  who  gave  it  as  their  opinion  that 
the  transaction  should  not  be  disturbed;  but  before  her 
marriage  the  daughter  and  her  husband  were  made  aware 
that  the  transaction  was  one  which  might  be  disturbed  if  the 
parties  were  disposed  to  disturb  it;   that  for  some  time 
previously  to  her  marriage  the  daughter  was  free  from 
the  control  of  her  father,  and  left  by  him  at  liberty  to  exer- 
cise her  own  discretion  in  the  disposition  of  her  affiiirs ;  tiiat 
it  appeared  in  the  course  of  a  protracted  negotiation  rela- 
tive to  a  settlement  of  her  estates,  which  it  was  proposed  to 
execute  before  her  marriage,  but  which  was  not  eventually 
executed,  and  by  letters  written  by  her  to  her  father  in 
the  course  of  such  negotiation,  that  she  exercised  an  inde- 
pendent judgment  in  reference  to  the  distribution  of  her 
property,  and  was  competent  and  prepared  to  protect  her 
own  interest  and  discharge  her  duty  towards  the  Plaintiff; 
nevertheless,  although  she  was  aware  that  by  the  disentailing 
deed  a  life  interest  was  limited  to  her  father  in  the  disen- 
tailed property,  no  mention  was  made  to  the  father  of  any 
objection  to  that  life  interest  either  by  the  lady  herself  or 
by  the  Plaintiff  previously  to  their  marriage ;  on  the  con- 
trary, a  draft  settlement  which  the  father  proposed  to  have 
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executed,  and  in  which  the  fether's  life  estate  was  confirmed  1855. 
by  an  express  limitation,  such  limitation  having  been  inter- 
lined so  as  to  call  particular  attention  to  it,  had  been  read, 
and  except  in  immaterial  respects  approved  by  the  Plaintiff ; 
and  although  for  other  reasons  it  was  not  eventually  exe-  Judgment, 
cuted,  no  intimation  was  made  to  the  father  that  any  objec- 
tion was  entertained  by  the  parties  to  that  portion  of 
the  draft,  but  the  only  question  was  whether  he  should 
have  an  annuity  instead.     His  Honour  then  resumed.] 


Then  the  marriage  took  place,  and  the  father  was  present 
at  it  He  would  not  have  been  there  probably  if  there  had 
been  any  intimation  of  an  intention  to  raise  any  further 
question  about  his  having  a  life  estate.  But  the  matter 
does  not  rest  there.  *'If  the  bill  had  been  filed  within  a 
reasonable  time,  it  is  possible  that  the  suit  would  still  have 
sacceeded.  But  in  the  year  1845,  after  the  marriage,  the 
case  against  the  Plaintiff  is  strengthened.  The  father  it 
seems  had  raised  questions  not  very  reasonable  or  handsome 
about  the  daughter's  marriage  outfit  being  too  expensive. 
That  was  not  a  very  delicate  proceeding,  considering  his 
position,  and  remembering  that  he  had  been  receiving  her 
income  so  long,  and  the  arrangement  concerning  the  gift  to 
him  of  a  life  estate  in  her  property.  It  seems  that  the 
persons  who  furnished  the  daughter's  outfit  wrote  to  say 
that  they  should  look  to  the  husband  for  payment  On 
which,  in  January,  1845,  the  husband  wrote  to  the  De- 
fendant, not  at  all  unreasonably,  I  think,  offended,  but 
shewing  no  intention  whatever  of  giving  up  anything,  on 
which  he  thought  he  had  a  right  to  insist  He  says,  ''  I 
was  not  a  littie  astonished  at  being  shewn  a  letter  Eliza- 
beth received  from  Denny  after  what  had  passed  between 
us  in  London  the  other  day.  I  did  not  expect  to  have 
heard  anything  more  of  this  affair,  which,  by  the  bye,  I 
never  ought  to  have  been  troubled  with,  and,  as  I  told  you 
in  London,    no  other  father-in-law  would   have  allowed 
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Judgment, 


under  any  circumstances,  much  less  in  this  instanca''  He 
then  recapitulates  everything.  ''  An  only  daughter  being 
married,  her  husband  is  called  upon  for  her  debts  by 
a  father  who  has  been  living  upon  her  income  for  these 
nineteen  or  twenty  years,  and  has  into  the  bargain  got  her, 
the  moment  she  was  of  age,  to  sign  a  deed  (whether  it  is 
legal  or  not,  I  do  not  profess  to  say)  conveying  a  great  por- 
tion of  her  property  to  him  for  life;  and  after  all  this  he 
hesitates  to  pay  a  few  bills  for  her  to  the  amount  of  perhaps 
2001.  You  told  me  that  in  a  few  days,  I  think  you  said 
last  Saturday  week,  you  would  send  Denny  a  part  of  his 
account,  instead  of  which  you  write  to  him  calling  in  ques- 
tion his  honesty  as  a  tradesman,  &a,  and  he  sends  it  here 
hinting  that  he  shall  enforce  the  payment  of  it  Having  no 
claim  upon  you,  perhaps  he  is  right;  but  if  he  has  no  claim 
upon  you  I  am  bold  to  believe  that  I  have,  or  my  legal 
adviser  is  vastly  mistaken.  I  should  never  have  troubled 
myself  about  Mizaheih's  a&irs  previous  to  her  marriage, 
but  if  I  am  to  pay  her  debts,  it  is  nothing  but  &ir  I  should 
know  how  the  property  has  been  expended.'' 


I  agree  that  what  he  says  his  legal  adviser  told  him,  pro- 
bably refers  to  the  income  received  by  the  fether  during  the 
daughter's  minority ;  but  I  cannot  forget  what  had  taken 
place  previously  to  the  marriage,  and  the  doubts  which 
then  existed  as  to  the  father's  life  interest  Besides,  in  this 
letter,  the  Plaintiff  expressly  mentions  that  life  interest, 
adding,  "whether  it  is  legal  or  not,  I  do  not  profess  to 
say ; "  therefore,  it  is  plain,  he  considers  that  transaction  as 
part  of  the  matters  of  which  he  had  a  right  to  complain. 
He  had  a  legal  adviser  at  hand,  but  had  not  consulted  him 
on  the  subject  until  after  his  wife's  family  had  given  it  as 
their  opinion  that  the  transaction  had  better  not  be  dis- 
turbed. It  is  plain  that  the  husband  at  tins  time  thought 
so.  His  father-in-law  had  given  countenance  to  the  mar- 
riage without  any  idea  that  his  life  interest  was  to  be  dis- 
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puted  Afterwards  the  husband  wrote  this  letter  saying 
only,  "What,  will  you  dispute  this  charge  for  your 
daughter's  outfit  under  all  these  circumstances?''  and  the 
father  then  paid  for  the  daughter's  marriage  outfit  He 
was  under  no  legal  obligation  to  pay  this  debt  It  is  said 
he  might  be  liable  to  account  for  the  money  he  received 
during  his  daughter's  minority,  but  it  is  doubtful  whether 
there  might  be  anything  due  firom  him  on  that  account. 
The  husband  in  his  letter  mentioned  all  these  circumstances, 
including  the  life  interest  given  to  the  father ;  and  it  is  too 
much  to  say,  when  he  has  obtained  the  money,  and  shamed 
the  fixther  into  paying  it  by  all  these  statements,  that  he 
can  maintain  a  suit  to  set  aside  the  transaction. 


1855. 


After  all  this»  a  deed  of  settlement  was  executed  by  the 
husband  and  wife  of  the  property  to  which  she  was  entitled, 
subject  to  the  father's  life  estate.  That  was  no  confirmation 
of  the  gift  to  the  father,  but  it  was  very  strong  evidence  of 
acquiescence  in  it ;  for  if  the  parties  had  intended  to  ques- 
tion it  the  simple  way  would  have  been  to  settle  the  pro- 
perty subject  to  the  life  estate  of  the  father,  **ifany.'*  The 
solicitor  who  prepared  this  deed  says  he  did  not  know  that 
the  gift  to  the  father  could  be  set  aside ;  but  after  all  the 
discussion  which  took  place  before  the  marriage  and  the 
letter  written  by  the  husband,  when  he  had  a  solicitor  at 
hand  to  advise  him,  I  cannot  permit  him  to  assume,  in  his 
own  Csivour,  that  it  was  solely  through  the  influence  of  his 
soUcitoT  that  the  defendant's  life  interest  was  reserved  in 
.  this  deed.  The  plain  inference  is,  that  the  parties  con- 
fddered  the  transaction  disposed  o£  The  wife  never  in- 
tended to  pass  by  this  settlement  to  her  husband  a  right 
to  sue  her  father,  but  both  believed  that  the  whole  matter 
was  entirely  settled  That  is  confirmed  by  the  evidence  of 
Howes  the  solicitor,  who  prepared  and  attested  the  settle- 
ment of  1845.  He  says  that  on  the  occasion  of  the 
execution  of  that  settlement^  Mrs.  Wright  said  that  in  con- 
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sequence  of  the  life  estate  being  given  up  to  her  father,  it 
made  her  income  very  small  at  that  time.  He  adda  : — 
''  She  said  that  she  had  given  up  that  life  estate  to  her 
father/'  It  is  plain  that  both  then  considered  the  matter 
to  be  settled.  After  this,  during  the  whole  of  the  wife's 
life,  the  husband  never  filed  any  bill 


In  Hogkton  v.  Hogkton(a)  the  delay  was  only  five 
years.  The  Master  of  the  Bolls  observes  upon  it,  but  says 
that  it  is  explained  by  the  fact  that  proposals  for  a  compro- 
mise were  pending.  There  is  nothing  of  that  kind  here. 
On  the  contrary,  the  husband  and  wife  afterwards  received 
some  favours  from  the  father,  which  were  of  small  value  no 
doubts — ^a  Uttle  plate  and  similar  presents,^-but  they  shew 
that  the  father  could  have  no  reason  to  suppose  that  there 
was  any  intention  to  recall  the  life  interest  which  was  given 
him.  It  is  true,  that  it  would  not  be  for  the  peace  of  fiuui- 
lies  to  allow  fathers  to  take  benefits  from  their  children  as 
this  father  did  from  his  child;  but  neither  would  it  be  for 
the  peace  of  families,  in  a  case  like  this,  where  a  wife  had 
the  protection  of  her  husband  and  friends,  after  an  interval 
of  nearly  ten  years,  to  allow  the  husband  to  call  back  from  the 
fether  a  life  estate  which  he  had  improperly  taken  by  her  gift. 

I  should  have  noticed,  as  furnishing  further  evidence 
of  acquiescence,  a  letter  written  by  the  PlaintiflF  to  the  De- 
fendant in  September,  1851.  It  is  written  in  reference 
to  a  proposal  then  in  contemplation  for  a  partition  and  sale 
of  part  of  the  disentailed  property.  He  says,  "  Let  ine 
hear  from  you  directly,  with  your  opinion  upon  the  subject. 
My  opinion  is,  that  it  would  be  decidedly  better  to  sell  the 
whole  of  the  undivided  property."  And  then  he  speaks  of 
the  Defendant's  life  interest  in  that  property,  and  proposes 
that,  in  the  event  of  their  concurring  in  a  sale,  the  proceeds 
shoidd  be  invested  in  the  purchase  of  land  in  another  looa- 

(a)  16  Beav.  278,  314. 
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lity;  he  speaks  disimctJy  of  the  Defendant's  life  interest 
in  the  property  and  treats  it  as  a  recognised  and  subsisting 
interest 

Under  these  circumstances  it  seems  to  me  that  it  is  &r 
too  late  now  to  set  this  transaction  aside.  It  is  plain  that 
on  the  second  marriage  of  the  husband  some  of  the  wife's 
relatives  have  suggested  the  expediency  of  filing  the  bill, 
but  for  the  reasons  I  have  given  I  think  it  cannot  be  sus- 
tained. 
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The  only  remaining  question  is  as  to  the  income  of  the 
daughter's  property.  I  never  recollect  an  instance  in  which, 
parties  who  have  known  their  rights  having  allowed  a 
&ther  to  receive  the  income  of  his  daughtei^s  property,  a 
bill  has  been  filed  after  the  daughter  attained  her  ma- 
jority to  have  an  account  taken  in  respect  of  the  income 
received  by  the  fath^  during  her  minority.  If  it  were  a 
case  in  which  there  was  any  doubt,  or  obscurity  in  the 
transaction,  as  to  the  amount  of  the  rents  so  received,  or 
the  like, — ^if  there  were  any  complication  of  the  account^ 
or  any  thing  to  lead  to  the  supposition  that  the  matter  had 
not  been  settled  during  the  daughter's  life,  it  would  be  a 
different  case;  but  there  nothing  can  be  more  simpla 
There  is  some  little  dispute  whether  the  father  received 
SOOL  a  year  or  lesa  It  appears  he  s^t  his  daughter  to 
school  for  some  years  at  602b  a  year,  and  had  a  governess, 
and  kept  up  an  establishment  for  her,  with  a  carriage  and 
horses  and  a  groom,  and  she  had  the  benefit  of  that  estab- 
lishment He  also  embarked  in  a  Chancery  suit  for  her 
of  a  doubtful  kind,  which  cost  about  6002.,  and  that 
would  have  to  come  out  of  the  rents  which  he  received. 
The  most  I  could  see  my  way  to,  under  such  circimi- 
stanoes,  would  be— that^  having  received  3002.  a  year 
during  the  daughter's  minority,  he  should  be  charged  with 
that ;  but  as  he  seems  to  have  had  very  little  other  pro- 

VOL.  n.  c  K.  J. 
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3865.  perty,  I  do  not  think  such  an  order  is  called  for.  Looking 
to  the  income  he  had,  I  have  no  doubt  the  Court  would 
have  allowed  him  a  considerable  part  of  the  daughter's  in- 
come. After  a  lapse  of  ten  years,  it  is  too  much  to  say 
JudffmenL  that  the  account  should  be  taken.  It  would  only  create 
disturbance  in  a  manner  which  this  Court  never  encourages. 


The  husband,  being  entitled  to  raise  these  questions  in 
1844,  has  filed  this  biU  raising  them  for  the  first  time  in 
1853,  after  writing,  in  1845,  the  letter  I  have  read,  in 
which  he  complained  of  all  the  matters  in  controversy, — 
after  payment  by  the  father  of  the  2002.,  of  which  it  was 
the  object  of  that  letter  to  obtain  payment.  Since  1848 
the  husband  has  been  in  possession,  in  right  of  his  wife, 
of  property  amply  sufficient  to  enable  him  to  assert  his 
rights;  but  up  to  the  month  of  April,  1853,  he  did  not 
think  fit  .to  do  so.  Upon  the  whole,  therefore,  I  am  of  opin- 
ion that  his  conduct  constitutes  a  degree  of  laches  which 
disentitles  him  to  relief  in  this  Court,  and  the  bill  must  be 
dismissed,  but  without  cost& 


NICHOLSON  V,  TUTIN. 

Creditors^  William  WELBANK,  of  York,  now  deceased,  by  in- 
^t^i^  dentures,  dated  respectively  the  13th  and  14th  days  of 
**"2^iS'^  *'*    January,  184«0,  granted,  assigned,  and  demised  to  Dighton, 

A  creditor  assigned  property,  by  deed,  to  trustees  upon  trust  to  sell,  and  apply  the  clear 
prooee  Is  in  payment  of  the  debts  owing  by  him  to  such  of  his  creditors  as  should,  before  a 
certain  day,  execute  the  deed,  and  the  surplus,  if  any,  to  the  assignor;  and  the  deed  con- 
taiued  a  release  by  the  oreditprs.  The  assignor  and  the  trustees,  who  'were  also  creditora, 
executed  the  deed  at  once.  No  other  creditor  executed  before  the  stipulated  day,  but  notioe 
of  the  deed  was  pyen  to  them  all,  and  they  forbore  to  sue,  and  fifteen  years  afberwards 
some  were  permitted  to  execute, — the  trustees  meanwhile  having  taken  possession  of  and 
Bold  part  of  the  property : — Heldf  that  the  deed  was  binding  on  the  assignor,  and  that  the 
creditors  were  entitled  to  haye  the  trusts  of  it  carried  into  effect. 
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since  deoeased,  and  the  Defendants  Tutm  and  Waisony  oer- 
tain  hereditaments  therein  particularly  described,  to  hold  the 
same  to  them,  their  heirs,  ezecutois,  administrators,  and  as- 
signa^  upon  trust  to  sell,  and  after  payment  of  the  expenses 
attending  such  sale,  to  stand  possessed  of  the  remaining 
proceeds,  upon  trust  to  pay  the  same  to  the  said  WiUia/m 
Wdbank,  his  executors,  administrators,  or  assigna 


1855. 


Siatemeni, 


WiUia/m  Welbcmky  by  another  indenture  of  assignment, 
dated  the  15th  day  of  January,  1840,  assigned  all  other  his 
estate  and  effects  (induding  therein  the  amount  to  be  real- 
ised by  a  sale  of  the  aforesaid  hereditaments)  to  the  said 
Digktan,  since  deceased,  Tutin,  and  WaUon,  upon  trust  to 
sell,  collect,  and  get  in  the  same ;  and  after  providing  for  ilie 
costs  of  the  execution  of  the  trusts  thereof,  and  of  the  said 
indenture  of  the  14th  day  of  January,  1S40,  to  apply  the 
residue  in  payment  of  all  the  debts  owing  by  the  said  WU- 
liam  Weliank,  to  such  of  his  creditors  as  shovld  have,  on 
•or  before  the  6th  day  of  April  neoct  ensui/ng  Hie  day  of 
the  date  of  the  now  staiing  indenture,  executed  the  same, 
rateably,  and  to  pay  the  surplus  to  the  said  William  Wet- 
hank,  his  executors,  administrators,  and  assigns;    and  by 
such  indenture,  the  creditors  executing  the  same  released 
the  said  William,  Welhank  from  their  respectiye  debta 
None  of  the  creditors  executed  such  indenture  on  or  before 
the  6th  day  of  April,  1840;  but  the  said  William  WMank, 
and  the  trustees  thereof,  who  were  also  creditors  of  WeUxmk, 
did  execute  the  indenture  within  that  time,  and  the  Plain- 
tifib  and  several  other  creditors  of  the  said  WHUam,  WeL" 
hank  executed  it  after  that  date.    Digkton,  since  deceased, 
TvJlm,  and  Walson,  shortly  aft^er  the  respective  dates  of  the 
8sdd  indentures,  gave  notice  of  the  assignment  to  the  several 
creditors  of  the  said  Williami  Welhamk,  and  published  notice 
tiiereof  in  the  local  newspapers,   and  also,  in  pursuance 
thereof,  took  possession  of  all  the  effect«  of  the  said  William 
Wdha/nk,  and  caused  the  same  to  be  sold  by  auction,  and 
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retained  the  balaaoe  of  the  purchase-money  in  their  hands; 
and  they  also,  immediately  after  the  respective  dates  and  ex- 
ecution of  the  said  indentures,  entered  into  the  possession 
and  receipt  of  the  rents  and  profits  of  the  said  heredita- 
ments, and  afterwards  sold  a  portion  thereof;  and  Tutin 
and  Watson  had  continued  in  ihe  possession  and  in  the  re- 
ceipt of  the  rents  and  profits  of  the  remaining  parts  there- 
of up  to  the  present  tima  Welhank  died  in  1854,  intes- 
tate and  insolvent;  and  no  representation  was  taken  out  to 
him. 


The  bill  was  filed  by  some  of  the  creditors  of  WdbcMzk,  on 
behalf  of  themselves  and  all  other  creditors  entitled  to  the 
benefit  of  the  trust  deed,  against  the  trustees,  to  have  the 
trusts  of  the  deed  carried  into  efiect  by  the  Court,  and  for 
an  inquiry  as  to  their  debts,  and  as  to  the  ppperty  received 
by  the  trustees. 


The  Defendants,  the  trustees,  were  also  representatives* 
of  a  mortgagee  of  the  real  estate  comprised  in  the  deeds. 

It  appeared  in  evidence,  that  the  Flaintifib'  solicitor,  be- 
fore they  had  executed  the  deed,  applied  for  and  obtained  a 
statement  of  the  proceeds  of  the  property  sold,  and  liberty 
to  inspect  the  trustees'  accounts;  and  that  the  Plaintiffs 
shortly  afterwards  executed  the  deed  by  attorney.  The 
Plaintiffs  swore  that  they  assented  to  the  deed  at  the 
time,  and  the  Plaintiff  Nicholson  stated  that  Fowle,  bro- 
ther of  one  of  the  solicitors  to  the  trusty  called  on  him 
shortly  aft«r  the  advertisement  of  the  deed  appeared  in 
the  newspapers,  and  uiged  him  to  come  in  under  the  deed, 
and  to  assent  thereto;  and  that  he  did  assent  to  it  accord- 
ingly, and  aft^erwards  urged  the  solicitors  to  wind  up  the 
business.  The  Defendants  denied  that  the  Plaintifis  had  as- 
sented to  the  deed,  and  stated  that  at  the  time  of  the  exe- 
cution of  the  deed  by  one  Phws,  as  attorney  for  the  Plain- 
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iitb,  the  Defendants'  solicitor  pointed  out  to  him  that,  the 
time  fixed  for  the  assignment  having  elapsed,  it  was  doubt- 
ful whether  his  execution  for  the  Plaintiffs  would  be  valid. 
The  trustees'  solicitor  stated,  that  Nicholson,  shortly  after 
the  execution  of  the  deed,  called  upon  him,  and  that  he 
mentioned  to  Nichclaoii  the  deed  of  assignment,  and  Nichol- 
son  refused  to  have  anything  to  do  with  it;  and  the  De- 
fendants, in  their  character  of  mortgagees,  relied  upon  the 
Statute  of  Limitations  as  having  barred  the  debts.  The 
Pkmtiffs  proved  their  debts. 


1855. 

NlOHOtfiOV 
V, 

Tumr. 
SiatemaU. 


Mr.  RoUy  Q.  G,  and  Mr.  SoutkgaU  for  the  Plamtiffs. 


Argwat£fU. 


The  creditors  were  informed  of  the  deed,  and  some  of 
them  at  least  have  assented  to  and  acted  upon  it,  and  even 
executed  it;  and  though  such  execution  was  not  until  after 
the  time  limited  for  that  purpose  in  the  deed,  they  are  enti- 
tled to  the  benefit  of  it  for  the  future:  Broadbent  v.  Thorn- 
Um{a),  In  Harlomd  v.  BvnkaQ)),  a  deed  of  assignment 
was  made  for  the  benefit  of  all  such  creditors  as  should 
come  in  under  and  execute  it  None  of  the  creditors  exe- 
cuted, but  the  trustee  took  possession  of  the  property,  and 
then  one  of  the  creditors  asked  and  received  an  explanation 
of  his  so  taking  possession;  and  this  was  held  sufficient 
to  constitute  the  relation  of  trustee  and  cestui  que  trust, 
80  aB  to  support  the  deed.  In  Siggera  v.  Evcma  (c),  the 
Court  of  Queen's  Bench  decided,  that  the  mere  communi- 
cation of  the  deed  to  the  trustee,  who  was  also  a  creditor, 
and  his  assent  to  it  were  sufficient  to  render  it  irrevocable: 
Kirvxjm  v.  Daniel  (d). 

Mr.  Daniel,  Q.  C,  and  Mr.  W,  R  EUis,  for  the  Defend- 


(a)  4  De  G.  &  8.  65. 

(b)  15  Q.  B.  713. 


(c)  19  Jur.  851. 
Id)  5  Hare,  493. 
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ants,  relied  on  the  non-execution  of  the  deed  within  the 
time  limited,  denied  that  there  was  any  assent,  and  cited 
Forbes  v.  Liviond  (a),  in  which  the  Lord  Chancellor  says, 
"that  no  person  can  be  considered  to  have  impliedly  ac- 
ceded to  a  deed  of  this  sort,  within  the  true  meaning  of  that 
expression,  who  has  not  put  himself  in  precisely  the  same 
situation  with  regard  to  the  debtors,  as  if  he  had  exe- 
cuted it'' 


They  argued,  also,  that^  before  the  Plaintiflfe  executed  the 
deed,  their  debts  were  barred  by  the  Statute  of  Limitationa 


Judgmeni,       ViCE-ChANCELLOR  SiR  W.  PAGE  WoOD:  — 

I  am  of  opinion  that  the  Plainti£&  have  made  out  their 
right  to  an  inquiry.  A  deed  was  executed  by  Welbcmk,  in 
1840,  by  which  he  assigned  all  his  estate  to  trustees,  in 
trust  for  all  such  of  his  creditors  as  should  come  in  and  exe- 
cute the  deed  within  six  montha  None  of  his  creditors  did 
execute  it  within  that  time.  The  trustees  acting  under 
the  deed  gave  notice  of  the  assignment  to  the  creditors 
of  Welbcmk,  and  made  sale  of  the  property;  and  it  is 
quite  clear  that  they  and  WelbamJc  recognised  the  deed. 
It  is  said,  that  no  creditor  could  take  advantage  of  the  deed, 
unless  he  executed  it  within  six  months;  but,  after  that 
time,  the  parties  assumed  to  act  under  it;  and,  therefore,  the 
case  is  brought  within  the  decision  in  Broadbent  v.  Thorn- 
ton (6),  that  any  person  taking  under  a  deed  having  notice 
of  it,  and  acting  imder  it^  although  he  does  not  execute  it, 
is  entitled  to  have  the  benefit  of  it  OovM  v.  Robertson  (c) 
was  a  cajse  of  a  different  character.  There  a  mortgagee, 
having  another  security  of  a  different  nature,  insisted  up- 
on it,  and  was  not  permitted  also  to  take  advantage  of  a 


(a)  4  De  Q.,  Maa,  &  G.  315.        (6)  4  De  G.  &  S.  65.        (c)  Id.  509. 
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creditors'  deed  made  by  the  mortgagor  in  favour  of  ere- 
diiois  who  should  execute  within  a  certain  time,  and  con- 
taining a  provision  that  all  persons  coming  in  afterwards 
would  be  excluded,  the  mortgagee  never  having  executed 
this  deed. 


The  Court  requires  it  to  be  shewn,  firsts  that  the  person 
claiming  is  a  creditor,  and  then,  that  he  has  acted  under 
the  deed 


The  case  before  me  is  a  vety  strong  one.  The  Plaintiff 
Nichdson,  it  appears,  made  a  claim  for  his  debt  immediate- 
ly after  the  deed.  He  swears  that  in  January  he  saw  the 
advertisement,  and  that,  after  it  had  appeared,  one  Fowle, 
a  brother  of  the  solicitor  to  the  trustees,  called  upon  him, 
and  urged  him  to  come  in  imder  the  assignment,  and  to  asr- 
sent  thereto;  and  that  he  assented,  and  considered  that  he> 
became  entitled  to  the  benefit  of  the  deed.  Fowle,  the 
trustees'  solicitor,  on  the  other  hand,  says  that  on  one  occa- 
sion he  had  an  interview  with  Nicholson,  and  that  he 
neither  admitted  nor  denied  the  debt  claimed  by  Nicholson; 
that  he  mentioned  the  assignment,  and  that  Nicholson  re- 
fused to  come  in  thereunder,  or  have  anything  to  do  with  it 
However,  after  being  so  informed,  Nicholson  took  no  step 
to  recover  his  debt.  It  is  a  strong  circumstance  to  shew 
acquiescence  in  the  arrangement  on  his  part^  that  Nichol- 
son was  told  of  the  deed,  and  forbore  to  assert  his  rights  as 
a  creditor:  the  £act  of  allowing  six  years  to  elapse  is  in 
&vour  of  the  creditors;  they  did  not  interfere,  because  they 
were  content  to  abide  by  the  deed.  The  Plaintiffs  did 
afterwards  execute  it^  while  WdbamJc  was  still  alive.  They 
were  admitted  to  execute  the  deed,  being  told  it  is  open  to 
all  questions  which  may  arise;  but  the  circumstance  of 
their  being  admitted  to  execute,  and  Wdbcmk  never  object- 
ing, is  strong  prim&  facie  evidence  of  their  being  creditors. 
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Whatever  might  be  the  effect  of  the  Statute  of  LimitatioDS 
upon  the  debts,  if  the  original  oestui  que  trust  entitled  to 
the  surplus  after  payment  of  the  debts  stands  by  and  allows 
them  to  execute  the  deed,  how  can  I  say  that  he  got  no  ad- 
vantage thereby  ?  How  can  I  tell  that  the  release  in  the 
deed  was  inoperative^  on  the  ground  that  the  debts  were 
barred  by  the  Statute  of  Limitations?  There  may  have 
been  payments  or  acknowledgments  to  take  the  debts  out  of 
the  statute.  Welbcmk  was  content  to  have  a  deed  executed, 
by  which  he  got  the  benefit  of  a  release  before  this  bill  was 
filed.  I  think  that^  in  this  respect,  this  is  stronger  than  the 
cases  which  have  been  cited. 


Minute  Take  an  accoant  of  what  is  due  to  the  Plaintifb  and  all  other 

of  Order.      personfl  entitled  to  the  benefit  of  the  trusts  of  that  indenture. 

Take  an  acoount  of  the  receipts  and  payments  of  the  trustees, 
making  all  just  allowances. 

Let  the  trustees  pay  the  fund  into  Court  upon  their  own  affi- 
davit 


Beserve  further  consideration. 
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THE  MANCHESTEB,  SHEFFIELD,  AND  LINCOLN-     ^w.  Bth. 
SHIRE  RAILWAY  COMPANY  v.  THE  WORK- 
SOP BOARD  OF  HEALTH. 


Oi 


FN  the  28th  of  May,  1855,  two  of  the  Defendants  filed  OidExeep- 

HoM— Setting 

their  answer  to  the  amended  bill  in  this  suit.  dovm  again^ 

Further  Time 
'  toannDer— 

On  the  23rd  of  June,  1855,  exceptions  to  such  answer  New  Practice. 

foT  insufficiency  were  filed.  When  the  ori- 

ginal ezoep- 

Qn  the  12th  of  July,  1855,  these  exceptions  were  allowed  fioienoj  are 

ftirtheran- 

On  the  30th  of  July,  1855,  the  Defendants  filed  their  p^^jT^hiS 

further  answer.  ™*y  ^  ^®°® 

at  once,  under 
the  16th  and 

On  the  19th  of  October,  1855,  the  further  answer  being  J/j^^^^**^ 
deemed  insufficient,  the  exceptions  of  the  2Srd  of  June  last  1850,  Defend- 
were  again  set  down,  and  notice  was  given  to  the  Defend-  ting  to  such 
ante  on  the- same  day.  ^^p^. 

On  the  27th  of  October  following,  the  Defendants  served  SlS'w  "me,' 
the  FlaintifiGs  with  notice  that  they  submitted  to  answer  ff  *^«  Pl«i»i- 

tiff,  by  agree- 
within  such  time  as  a  Judge  at  chambers  should  allow,  and  ing  to  an  or- 

ihereby  undertook  to  pay  such  costs,  if  any,  as  the  Plainti&  iXht  poenbly 
might  be  entitled  to  in  consequence  of  having  again  set  ^^on|\S^ 
down  the  exceptions  gether. 

The  proper 

On  the  1st  of  November,  1855,  the  same  Defendants  a  ease  ia  to 
took  out  a  summons  for  fourteen  days  time,  to  further  J^^^*  aulT 
answer  the  Plaintiflb'  amended  bill.   This  was  heard  before  S?^*^?J®  *^® 

,     ^^-  .  Plaintiff,  and 

the  Chief  Clerk  in  Chambers,  and  refused.    The  chief  argu-  to  agree  upon 

some  further 
time  being  al- 
lowed, and  to 
Bubmit  this  point  only  to  the  Court  when  the  ezceptioiu  are  called  on. 


2r>  CASES  IN  CHANCERY. 

1855.  ment  used  by  the  Defendants  was  the  unsettled  state  of 

Thb  the  practice,  and  that  the  PlaintiffiB  could  get  on  that  sum- 

^MFF?™*'  ^^^  *^®  ssme  order  they  would  have  by  going  to  the 

AMD  LiKooLK-  Court,  but  tho  Defendants  admitted  that  the  Plaintiflfe  had 

8HIBB 

Railwat  Co.  no  other  course  open  to  them  than  to  set  down  the  cause  on 
The  Worksop  ^^®  ^^^  exceptions  as  they  had  done. 

BOABDOr 

Hbalth. 
AfffwnetU. 

Mr.  RoU,  Q.  C,  and  Mr.  GoUdnafor  the  Plaintiffs. 

No  further  time  could  be  given  in  Chambers,  until  the 
exceptions  were  allowed  in  point  of  form.  Exceptions  now 
come  in  the  first  instance  before  the  Court:  13  &  14  Yict. 
a  35,  a  27;  and  eight  days  are  allowed  when  any  new  excep- 
tions are  taken  to  set  them  down.  Old  exceptions  may  be 
set  down  again  directiy:  16th  and  17th  Orders,  2nd  Nov., 
1850  ;  and  if  not  set  down  within  fourteen  days  after  the 
further  answer  is  put  in,  such  answer  is  to  be  deemed  suf- 
ficient 

The  Plaintiff  feared,  that  submitting  to  the  order  for 
further  time  would  be  a  waiver  of  the  exceptions.  [ViCE- 
Chancellor.— The  26th  sect  of  the  15th  &  16th  Vict  a 
80,  provides,  that  "  applications  for  time  to  plead,  answer, 
or  demur,"  which  seems  to  refer  to  the  original  answer,  are 
to  be  made  at  Chambera] 

Mr.  Foster  for  the  Defendants. 

By  the  16th  Order  of  Nov.  1850,  after  the  filing  of  ex- 
ceptions to  the  Defendants^  answer  for  insufficiency,  and  any 
further  answer  put  in,  the  Plaintiff  has  fourteen  days  from 
the  filing  of  such  further  answer  within  which  he  may  set 
down  the  old  exceptiona  [Vice-Chancellob. — ^And  if  not 
set  down  within  fourteen  days,  they  are  to  be  considered  as 
abandoned.     Tlie  Plaintifis  therefore  must  set  them  down.] 
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By  submitting,  the  Defendants  gave  the  Plaintifib  an  op- 
portunily  of  avoiding  the  setting  down.  [V ICE-ChanC£LI/)R. 
— ^There  is  no  provision  that  submission  shall  have  that 
effect  It  is  necessary  to  set  down  the  old  exceptions  again 
without  delay,  and  then  when  they  are  called  on  counsel 
must  appear,  if  it  is  only  to  say  that  the  exceptions  are 
submitted  to.]  The  matter  may  be  struck  out  of  the  paper. 
[Yice-Chancellgr — ^There  remains  the  objection  that  this 
order  for  further  time  may  destroy  the  exceptions  alto- 
gether.] The  Court  would  not  listen  to  such  an  objection 
from  Defendants  who  have  given  such  a  notice  as  that 
given  by  us. 


1855. 

Thk 
Manchbbtkr, 

SHKrfTKLD, 

AND  Lincoln- 

8HIBS 

Rail  WAT  Co. 

V. 

ThbWobebop 
Board  or 

HiALTH. 

Argument. 


Vice-Chancellor  Sib  W.  Page  Wood: — 

How  &r  any  alteration  of  the  practice  is  desirable  will 
be  a  matter  to  be  considered  hereafter.  Sir  Oearge  Tut- 
ner'a  Act,  in  the  first  place,  says  that  all  exceptions  shall  be 
set  down  to  be  heard  by  the  Court,  and  then  the  26th  sect 
of  the  15th  &  16th  Vict  a  80,  mentions,  amongst  the  ques- 
tions to  be  disposed  of  at  Chambers,  *'  applications  for  time 
to  plead,  answer,  or  demur ; ""  and  there  is  a  power  for  the 
Judges  to  take  such  other  matters  as  tiiey  may  think  fit 
firom  time  to  time,  or  as  may  be  directed  by  any  general 
order.  The  first  part  of  that  section  evidentiy  refers  to 
original  applications  for  ''  time  to  plead,  answer,  or  demur." 
— ^not  after  exceptions  taken,  but  before  the  Defendant  had 
answered  at  alL  Then  the  course  pointed  out  by  order 
14,  of  Nov.  2nd,  1850,  is  this : — ^You  cannot  set  down  ex- 
ceptions after.taking  them  for  eight  days,  because  the  party 
may  submit,  and  then  they  never  get  into  the  paper  at  alL 
After  the  eight  days,  and  within  fourteen,  you  must  set 
them  down.  Then,  if  a  further  answer  is  put  in,  by  the 
16th  Order,  the  old  exceptions  must  be  set  down  within 
fourteen  days,  or  else  the  answer  is  deemed  sufficient  When 
that  is  done,  the  exceptions  are  in  the  paper  to  be  disposed 


JudgmeiU. 
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Thb 
Hanohester, 
Shsfukld, 

AND   LiKOOLN- 
BHIBI 

Railway  Co. 

r. 
The  Wobkbop 

BOABD  OF 

Heauth. 
Judgment, 


o£  And  I  apprehend  the  right  course  for  the  Defendants 
to  have  taken  here  would  have  been,  when  the  exceptions 
were  thus  set  down,  to  have  had  some  communication  with 
the  Plaintiffif,  and  not  to  take  out  this  order  at  Chambers, 
admitting  that  the  answer  is  insu£Scient  and  asking  for  fur- 
ther time.  Then  the  matter,  being  in  the  paper,  under  the 
17th  Order  of  Nov.  1850,  the  Court  would  appoint  a  time* 
within  which  to  answer.  Whatever  was  ordered  to  be 
done  by  the  Court  might,  if  the  Judges  so  thought  fit,  be 
disposed  of  at  Chambers.  But  at  present,  no  regulation 
having  been  made  by  the  Judges  which  would  include  this 
case,  it  would  have  been  much  too  hazardous  to  have  taken 
that  coursa  It  might  have  been  open  to  considerable 
doubt  whether  the  order  giving  further  time  would  not  be 
a  waiver  of  the  original  exceptions.  I  think,  under  these 
circumstances,  the  better  course  by  far  for  the  Defendants 
to  have  taken  would  have  been  to  make  some  arrangement 
by  which  a  consent  brief  could  have  been  handed  in  when 
the  case  was  called  on,  and  then  to  have  brought  the  point 
before  the  Court,  and  not  to  have  an  argument  upon  it  at 
Chambers.  I  think,  therefore,  an  order  must  be  made  now, 
simply  giving  further  time — ^whatever  further  time  is  re- 
quired. 


Nov.  I2th. 


CLARKE  V.  LAW. 


j^ew  Practice     JL  HIS  was  a  bill  for  an  mjunction  to  restram  an  eject- 

—Party-^  . 

Witneu—        ment 

Croai-examin' 
ation  onAfi" 
davU  befwre  Endenee  doeed—lB  A  16  Yid,  c.  86,  u,  88  md  40. 

A  party  to  a  cause,  filing  or  giving  notioe  to  read  an  affidavit  before  the  evidence  is  closed, 
may  be  cross-examined  upon  such  affidavit  at  once,  without  waiting  until  the  evidence  is 
closed. 

A  party  having  filed  or  given  notice  to  read  an  Affidavit  is  not  at  liberty  to  withdraw  it. 


GASES  IN  CHANCERY. 

An  interlocutoiy  motion  for  the  injunction  had  been 
made. 

Interrogatories  were  filed  on  the  23rd  of  March,  1855. 
The  answer  of  the  Defendant  Law  was  put  in  on  the  18th 
of  June,  1855.     On  the  25th  of  June  replication  was  filed, 
and  a  Special  Examiner  was  appointed  to  take  the  evidence. 
Pending  the  examination  Loav  gave  notice  of  his  intention 
to  read  at  the  hearing  an  affidavit  made  by  him  upon  the  in- 
.terlocutoiy  application  in  the  cause,  and  the  Plaintiff  there* 
upon  required  him  to  submit  to  cross-examination  before 
the  special  examiner.   To  this'  Law  objected,  on  the  ground 
that  the  evidence  was  not  closed;  and  therefore,  under  the 
SSth  and  40th  sects,  of  15  &  16  Vict.  c.  86,  and  the  Orders 
of  January,  1855,  the  time  for  cross-examining  the  Defend- 
ant on  his  affidavit  had  not  arrived.     La/w  had  since  given 
notice  that  he  wished  to  withdraw  the  affidavit 


1855. 


^atenumi. 


Mr.  DanieL,  Q.  G,  and  Mr.  Welford  for  the  Plaintiff,  re- 
ferred to  sects.  38  and  40  of  15  &  16  Vict  c.  86,  and  the  5th 
Order  of  January,  1855,  and  cited  Williama  v.  WU- 
liama  (a),  which  decided  that  the  words  of  s.  40  of  the  15  «& 
16  Vict  a  86,  included  motions  for  decree,  and  Lloyd  v. 
WhiUy  (6),  in  which  a  motion  for  an  injunction  having 
been  ordered  to  stand  over,  with  liberty  to  bring  an  action, 
it  was  held  that  a  witness  who  had  made  an  affidavit  on 
the  motion  might  be  cross-examined  thereon  before  the 
trial 


Argument, 


Mr.  RoU,  Q.  C,  and  Mr.  Bates  for  the  Defendant,  argued 
that  the  Defendant  was  a  witness,  and  that  by  sect  38  he 
could  not  be  cross-examined  until  after  the  evidence  was 


(a)  17  Beav.  156. 


{b)  19  Beav.  57. 


30 


CASES  IN  CHANCEBT. 


JmdgwuMi, 


doeed,  and  that  sect  40  only  applied  to  evidence  taken  for 
the  purpose  of  interlocatoiy  proceedings. 


Vicb-Chancellor  Sir  W.  Page  Wood: — 

I  think  that  by  the  effect  of  the  38th  sect  of  16  &'16 
Vict  a  86,  standing  alone,  a  party  bdng  examined  in  a 
cause  merely  as  a  witness,  and  there  being  no  authority 
previously  to  this  statute  of  cross-examining  a  person  who 
has  simply  made  an  affidavit^  the  only  power  given  by  this 
section  being  to  cross-examine  him  after  the  evidence  is 
closed, — ^from  that  circumstance  only,  though  I  can  see  no 
reason  for  the  rule,  a  person  having  made  an  affidavit  to 
be  used  at  the  hearing  could  only  be  cross-examined  after 
the  evidence  is  closed,  whereas  a  person  who  has  given  oral 
testimony  could  be  cross-examined  at  once  without  waiting 
for  the  closing  of  the  evidence.  This  results  from  the  previous 
provision  in  sect  38,  that  the  evidence  on  both  sides  in  any 
suit,  ''  whether  taken  orally  or  upon  affidavit^  shall  be  closed 
within  such  time  or  respective  times  after  issue  joined  as 
shall  in  that  behalf  be  prescribed  by  any  general  order  of 
the  Lord  Chancellor,  but  with  power  to  the  Court  to 
enlarge  the  same  as  it  may  seem  fit;  and  aft^er  the  time 
fixed  for  closing  the  evidence,  no  further  evidence,  whether 
oral  or  by  affidavit,  shall  be  receivable ;  *'  and  then  it  seems 
to  have  occurred  to  the  fi^mers  of  the  Act,  that,  having 
thus  prevented  the  receipt  of  any  further  evidence,  there 
could  be  no  cross-examination  upon  affidavits,  but  as  they 
might  be  filed  at  the  last  moment  it  was  necessary  to  add 
a  proviso,  that  a  party  making  an  affidavit  might  be  cross- 
examined  after  the  evidence  was  closed.  There  does  not 
seem  to  be  any  reason  for  imputing  an  intention  to  the 
framers  of  the  Act  that  such  witnesses  should  not  be  cross- 
examined  before  the  evidence  closed,  or  for  supposing  that 
this  proviso  meant  to  say  that  no  such  cross-examination 
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should  take  place  before  that  time.  I  niufit^  therefore,  look 
to  the  poBitive  words  of  the  statute,  unembarrassed  as  they 
are  by  any  express  prohibitioa  A  further  difficulty  was,  that 
under  the  old  practice  no  one  could  be  compelled  to  give 
evidence,  or  to  be  made  a  witness  upon  an  interlocutory 
application;  and  sect  40  is  framed  mainly  with  the  view  of 
altering  the  practice  in  this  respect  By  the  first  part  of 
that  section,  any  party  to  a  cause  may  require  the  attend- 
ance for  examination  of  any  witness  "  for  the  purpose  of 
using  his  evidence  upon  any  claim,  motion,  petition,  or 
other  proceeding  before  the  Court,  in  like  manner  as  such 
witness  would  be  boimd  to  attend  and  be  examined  with  a 
view  to  the  hearing  of  a  cause  ; "  clearly  shewing  that  this 
provision  was  intended  to  apply  to  interlocutory  proceed- 
ings ;  "  and  any  party  having  made  an  affidavit  to  be  used, 
or  which  shall  be  used  on  any  claim,  motion,  petition,  or 
other  proceeding  before  the  Court,''  following  the  same 
words  which  had  been  previously  used  in  contemplation  of 
other  proceedings  than  the  hearing  of  the  cause,  "  shall  be 
bound,  on  being  served  with  such  writ,  to  attend  before  an 
examiner  for  the  purpose  of  being  cross-examined :  Pro- 
vided always  that  the  Court  shall  always  have  a  discretion- 
ary power  of  acting  upon  such  evidence  as  may  be  before  it 
at  the  time,  and  of  making  such  interim  orders  or  otherwise 
as  may  appear  necessary.''  All  that  points  to  interlocutory 
proceedings;  but  the  question  is^  whether,  for  the  furtherance 
of  justice,  it  is  impossible  to  attribute  to  the  words  "  other 
proceeding"  any  other  meaning  than  interlocutory  pro- 
ceedings, not  the  hearing  of  the  cause.  I  think  that  the 
hearing  may  be  included  in  those  words,  and  that  the  pro- 
vision is  not  necessarily  to  be  confined  to  other  proceedings 
exclusive  of  the  hearing  of  the  cause.  There  is  some  indi- 
cation of  this  in  that  part  of  the  40th  section  which  refers 
to  an  affidavit  "  to  be  used  or  which  shall  be  used  "  in  any 
proceeding  before  the  Court 


1855. 


Judgment. 
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Judgment. 


Then  as  to  the  next  point  When  a  party  gives  notice  that 
he  intends  to  use  at  the  hearing  an  affidavit  made  by  him, 
he  is  both  a  party  and  a  witness.  If  he  had  filed  a  new 
affidavit,  he  could  not  say  that  he  would  not  use  it.  He  has 
propounded  himself  as  a  witness,  and  cannot  be  allowed,  if 
not  cross-examined,  to  use  his  affidavit,  but  if  threatened 
with  cross-examination  to  withdraw  it:  having  tendered 
himself  as  a  witness,  he  is  bound  to  submit  to  cross- 
examination.  I  have  no  doubt  upon  this  point ;  the  other 
is  more  difficulty  and  the  Plaintiff  asks  me  to  give  a  some- 
what liberal  interpretation  to  the  Act ;  but  this  is  a  statute 
which  ought  to  be  construed  liberally,  and  I  cannot  see 
any  reason  why  this  Defendant  should  not  be  cross-examined 
at  once. 


Order  that  the  Defendant  Law  shall  attend  before  the 
Special  Examiner  and  be  cross-examined.  Costs  to  be  costs 
in  the  cause.* 
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WOOD  v.  SCARTH.  Nov,  9^A  4- 

m  ^^^ 

1  HE  Defendant  Scarth,  being  the  owner  of  a  newly  erected   Vmdor  and 

meesnage,  intended  for  a  public-house,  to  be  called  "  The  speeifU  Per- 

Qoill,"  and  knowing  that  the  Plaintife,  who  were  a  firm  of  'fc^JJIJ^'}^^ 

brewers,  were  desirous  to  take  a  lease  of  it,  wrote  to  them  tide— EH- 

as  follows: —  

The  Defend* 

"Puinsy,  8th  July.  1863."      ^^^"^ 

*' Gentlemen, — The  terms  for  the  intended  new  public-  Srote^o^Se 
house  at  PiUn^  are,  SOi.  yearly  rent  to  Lady-day  next,  and  ^^;J^f 
from  that  time  681,  on  a  lease  of  twenty-five  years,  to  com-  brewers,  and 

^  ,  __,..,_.  offered  it  to 

mence  from  the  next  quarter  day  after  obtaimng  the  license,  them  on  lease, 
There  will  be  no  difficulty  about  Mr.  Young:  a  neighbour-  rentj^^beg- 
ing  proprietor  is  wholly  in  my  interest ;  and  I  have  at  ground  p^  *fa^t^" 
rent  and  rack  rent  one  hundred  houses  near  it     Fray  let  their  earliest 

,  .-  .         .  ,  1.     .  .  *•   convenience, 

me  know  if  it  smts  you,  at  your  earuest^convemence,  08  /  if  the  offer 

cm  givimg  all  the  breioera  who  left  cards  the  offer  in  rotcu-  «^i  i^^v- 

tion;  and  I  am  going  to  my  place  in  Hants  in  the  middle  ^8  aU  the 

of  the  week.    I  am  the  landlord  of  the  Swan  at  Walham  have  leftcards 

the  offer  in  ro- 
tation.**   Sub- 
sequently, a 
deik  of  the  firm  met  the  Defendant  on  the  premises,  and  discussed  the  terms  of  the  lease; 
tnd  afterwards  one  of  the  Plaintiffs  wrote  to  the  Defendant — '*  I  have  viewed  the  premises, 
Ittving  had  my  cleik*s  report,  and  we  are  willing  to  take  them  of  you." 

Sddf—l.  That  such  letters  constituted  a  valid  agreement  for  a  lease. 

2.  Thai,  piimA  £Eusie,  the  terms  on  which  the  lease  was  to  be  granted  must  be  taken  to 
be  those  espressed  in  the  first  letter. 

S.  That  the  Defiendant  was  at  liberty  to  resist  a  suit  for  specific  porformaaoe  of  such 
•gresment,  by  proving  that  he  had  made  a  mistake  in  stating  the  terms  for  the  lease  in  the 
first  letter. 

4.  That  such  mistake  was  well  proved  in  this  case,  by  shewing  that  the  Defendant  had, 
previously  to  writing  this  letter  to  the  Plaintiffs,  offered  the  premises  to  other  brewers, 
upon  terms  which  included  the  stipulation  which  he  stated  had  been  omitted  in  such  let- 
ter by  mistake;  because  such  previous  offer  must  be  taken  to  he  "the  offer  "  which  he  stated 
in  soch  letter  that  he  was  giving  to  the  applicants  in  rotation. 

ffdd,  also,  that  want  of  memory  and  inaccuracy  on  the  part  of  the  Defendant  only  affect- 
ed the  credibility  of  his  ovidenoe,  and  did  not  i^ejudice  his  right  to  relief,  as  the  mistske 
WIS  dssriy  proved  by  other  evidence. 

•TOL.  n.  D  K.  J. 


kcA^^y^^^^^^-y^/  ^^-  ^^^ 
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1866.         Oreen,  which  was  in  your  trade  many  years,  and  which  you 
may  have  again  on  terms;  the  tenant  only  holds  at  wilL 
*'  I  remain.  Gents. 

Your  most  obedient  servant, 
"  Messrs.  Wood  &  Co."  Henby  Scabth." 

After  having  received  the  last-mentioned  letter,  the 
Plaintiff  Wood  answered  as  follows: — 

"  ArtiUery  Brewery,  Westminster,  9th  July,  1853. 

"  Dear  Sir, — I  have  been  so  very  busy,  that  I  must,  for  a 
day  or  two,  claim  your  indulgence.  I  will  endeavour  to  see 
the  property  on  Monday,  and  let  you  know.  Will  you  say 
some  day  when  you  are  in  town,  that  I  can  see  you;  and, 
perhaps,  we  could  arrange  about  the  Swan  also. 

"  Youra  obediently, 

"  H.  ScARTH,  Esq.,  Putney."  J.  C.  Wood.'' 

The  Defendant  repUed: — 

«  Putney,  10th  July,  1863. 

*'  Dear  Sir, — I  shall  leave  for  the  country  this  week,  but 
would  go  to  London  late  to-morrow,  if  you  could  send  one 
of  your  gentlemen  here.  I  will  not  leave  Putney  before 
one  o'clock;  I  think  an  interview  might  much  facilitate  our 
businesa  I  will  be  at  the  last  Post  Office,  near  the  rail- 
way station,  firom  eleven  until  one  o'clock  on  Monday. 
*'  I  remain. 

Your  most  obedient  servant^ 
"J.  C.  Wood,  Esq.,  Brewer."        Henry  Scarth." 

Accordingly  the  Plaintiff  Wood,  by  letter  dated  the  12th 
of  July,  appointed  Wednesday,  the  13th  of  the  said  month 
of  July,  as  the  time  for  the  Plaintiffs'  clerk  to  view  and  re- 
port upon  the  premises  proposed  to  be  leased,  and  to  have 
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an  interview  with  the  Defendant  upon  the  subject  of  his 
offer;  and,  on  the  said  13th  of  July,  Shedlock,  a  confiden- 
tial clerk  of  the  Plmntifflb,  met  and  had  an  interview  with 
the  Defendant  at  the  said  house,  and  (as  the  Plaintiffit 
stated)  "  then  and  there  the  said  Shedlock  and  the  Defen- 
dant discussed  the  terms  for  the  lease  proposed  by  the  De- 
fendant in  and  by  his  said  letter  of  the  8th  day  of  July  as 
aforesaid,  and,  in  particular,  they  considered  and  discussed 
together  the  amount  of  the  proposed  rent,  namely  632.  per 
annum;  and,  as  to  such  rent^  Shedlock  observed  to  the  De- 
fendant^ that  he  thought  it  was  rather  too  much,  to  which 
the  Defendant  replied,  that  he  thought  it  a  fair  rent;  and, 
in  the  course  of  the  conversation  which  so  took  place  with 
reference  to  the  proposed  rent^  the  Defendant  mentioned  an 
agreement  he  had  then  lately  entered  into  for  letting  ano- 
ther public-house  in  the  neighbourhood,  called  the  'Arab 
Boy'  the  rent  reserved  for  which  was  50L  per  annum,  in 
addition  to  a  premium  of  4002. ;  whereupon  Shedlock  pointed 
out  that  there  were,  what  he  considered  to  be,  certain  supe- 
rior advantages  incident  to  the  said  'Arab  Boy'  publio- 
honse,  and  yet  that  the  rent  asked  of  the  Plaintifis  was  ISl. 
more  than  the  rent  reserved  for  the  said  '  Arab  Boy '  pub- 
lic-house; upon  which  the  Defendant  remarked  that  he  got 
40Ot  premium  for  the  *Arab  Boy'  or  to  that  efiTect  (mean- 
ing thereby  to  refer  to  the  circumstance,  that  he  was  not 
asking  any  premium  for  the  said  public-house  called  the 
'QuiW),  At  the  same  interview,  and  after  the  aforesaid 
conversation,  the  Defendant  said  to  Shedlock,  that  he  could 
not  alter  the  terms  sent  to  Mr.  Wood,  meaning  the  terms 
contamed  in  the  said  letter  of  the  8th  day  of  July;  and  he 
then  repeated  the  terms,  which  were  to  the  same  effect  as 
Uioee  contained  in.  the  said  letter,  without  any  variation; 
and  he  also  stated,  that  he  would  finish  the  house  and  pre- 
iQises  (except  papering,  as  he  found  the  tenants  sometimes 
objected  to  the  paper  that  the  landlords  used).     At  the  same 

d2 


1860. 


OM#vC^W^^W* 


GASES  IN  CHANCERT. 

interview,  the  Defendant  asked  Shediodc  when  he  could 
have  an  answer,  as,  in  the  event  of  a  refusal  by  Mr»  Wood, 
he  should  offer  the  house  to  certain  other  firms  in  the 
brewery  trade,  which  he  mentioned,  in  rotation,  to  which 
Shedlock  replied,  that  Mr.  Wood  was  not  in  town,  but  he 
expected  him  on  Friday  or  Saturday  then  next;  and,  that 
the  Defendant  would  hear  from  Mr.  Wood  on  Saturday  or 
Monday  then  next.*' 

Subsequently,  the  Plaintiff  Wood  wrote  to  the  Defendant 
as  follows: — 

"^  Putney,  16th  July,  1853.** 

"  Dear  Sir, — I  was  in  hopes  I  might  find  you  here  to-day. 
I  have  viewed  the  premises,  having  had  my  clerk's  report^ 
and  we  are  willing  to  take  them  of  you.  Any  further  com- 
munication addressed  to  the  breweiy,  shall  be  attended  ta 

"  I  am,  yours  obediently, 
J.  C.  Wood/' 

On  the  1st  day  of  September,  1853,  the  Plaintiff  Wood 
received  from  the  solicitor  of  the  Defendant  the  draft  of  a 
formal  agreement  proposed  to  be  made  between  the  Defen- 
dant and  the  Plaintiff  Wood;  by  which  the  Defendant  was 
to  grant  to  the  Plaintiff  Wood  a  lease  of  the  said  house  and 
premises  for  twenty-five  years,  from  the  24th  day  of  July, 
1853;  and,  in  case  a  license  should  be  obtained  for  selling 
ale,  beer,  porter,  spirits,  and  other  excisable  liquors  by  retail 
in  the  said  premises,  for  such  further  nimiber  of  years  as 
would  make  up  twenty-five  years  from  the  quarter  day 
next  after  such  liceuse  should  be  obtained,  at  the  yearly 
rent  of  631,  after  the  25th  day  of  March,  1854,  and  a  rent 
at  the  rate  of  SOI.  per  annum  for  the  half  year  preceding, 
payable  quarterly;  and,  by  such  draft  agreement  it  was  (as 
the  Plaintifi  alleged,  *'  improperly  and  contrary  to  the  terms 
m  agreed  as  aforesaid")  expressed,  that  the  Plaintiff  Wood 
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was  to  pay  the  Defendant  the  premium  or  smn  of  500Z* 
withm  two  calendar  months  after  such  license  as  aforesaid 
skould  he  obtained. 


The  bill  was  filed  for  specific  performance  of  the 
meDt»  as  contained  in  the  lettera 
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Statement, 


The  defence  made  by  Sca/rOCa  answer  was,  that  he  had 
always  determined  to  let  the  "  QuiU  "  public-house  upon 
the  teims  mentioned  in  the  draft  agreement^  and  had»  pre- 
yiously  to  writing  his  first  letter  to  the  Plaintiff  Wood^ 
offered  it  on  those  terms  to  another  firm  of  brewers,  named 
Messra  Elliot  &  Watney;  and  that,  if  the  5002.  was  not 
mentioned  in  his  first  letter  to  Wood,  it  was  omitted  by 
mistake;  and  the  Defendant  said,  that  he  stated  the  terms 
correctly  to  Shedlock,  the  Plaintiff's  clerk,  at  their  subse- 
quent interview,  mentioning,  among  other  things  the  500Z. 
premium. 

Shedlock  was  examined  as  a  witness,  and  positively 
denied  that  the  premium  was  mentioned  at  this  inter- 
view. 


For  the  Defendant^  evidence  was  given  by  Messrs.  ElUot 
A  Watney'a  agents  that  the  terms  offered  to  Messra  ElUot 
A  Wainey,  before  any  communication  with  the  Plaintiffs, 
included  the  premium  of  5002.  The  Defendant  ScartJi  also 
was  examined,  and  swore  that  he  did  mention  the  500Z. 
premium  to  Shedlock,  and  saw  him  make  a  note  of  it  in  his 
pocket-book.  The  pocket-book,  however,  being  produced, 
contained  an  entry  of  the  terms,  not  including  the  500!., 
but  mentioning  the  premimn  for  the  "ArahBoy/'  Evi- 
dence v^as  also  given  to  prove,  that  it  was  the  custom  to  re- 
quire a  premium  for  similar  leases;  and  the  Defendant's 
dgent  stated,  that  the  Defendant  had  given  him  instructions 
to  let  the  house  on  those  terms. 
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Mr.  Rott,  Q.  C  and  Mr.  W.  D.  Lewis,  for  the  Plaintiffi, 

cited  Calverley  v.  WiUiomia  (a),  Malvns  v.  Freeman  (6), 
Neap  V.  Abbott  {c),  and  TTateoTi  v.  Mar8ton{d),  upon  the 
general  law  applicable  to  mistake  as  a  defence  to  a  suit  for 
specific  performance ;  and  argued,  that,  in  this  case,  there  was 
such  gross  negligence,  that  the  Defendant  should  not  be  per- 
mitted to  escape  from  his  written  contract:  The  Duke  of 
Beaufort  v.  Nedd  (e).  Wood  v.  Richardson  (/). 


Mr.  W.  M.  James,  Q.  C,  and  Mr.  Freeling,  for  the  De- 
fendant, argued,  that  the  remedy  at  law  was  sufficient ;  that, 
in  all  cases  of  mistake,  there  was  of  necessity  considerable 
carelessness,  but  that  this  consideration  did  not  affect  the 
discretion  which  Coiurts  of  equity  exercised  in  such  cases, 
to  refuse  specific  performance;  and  they  cited  Faine  v. 
Brown  {g\  Wedgewood  v.  Adams  (h),  Costigan  v.  Host- 
ler (i),  and  Harnett  v.  Yielding  (k).  Then  it  was  not  shewn 
that  there  was  any  written  acceptance  of  the  terms  in  the 
Defendant's  first  letter;  for  the  Plaintiff's  letter,  signifying 
that  he  would  take  the  house,  did  not  refer  to  the  letter 
of  the  Defendant 

Mr.  RoU,  Q.  C,  in  reply. 


Judfffnenf.      Vice-ChANCELLOE  SIR  W.  PaGE  WoOD: — 

In  my  judgment,  one  point  which  has  been  argued  does 
not  arise  in  this  case,  regard  being  had  to  the  terms  of  the 
Defendant's  letter  of  the  8th  of  July,  1853,  and  the  Plain- 
tiff's letter  of  the  16tL     In  the  latter,  the  Plaintiff  Wood 


(a)  1  Ves.jun.210. 
(6)  2  Keen,  25. 

(c)  C.  P.  Coop.  333. 

(d)  4  De  G.,  Mac,  &  G.  230. 
(c)  12  CI.  &  F.  248. 


(/)  4  Boav.  174. 
(^)  2  Ves.  sen.  307. 
(A)  6  Beav.  60a. 
(0  2  Sch.  &  Lef.  160. 
{k)  Id.  649. 
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5ajs — "We  are  willing  to  take  the  premislas  of  you" — ^not 
Tc&mng  to  the  former  letter.  However,  unless  the  Defend- 
ant ooiild  prove  that  some  other  tenns  were  referred  to,  and 
not  those  in  the  first  letter,  I  must  take  it  as  proved  that 
those  were  the  terms  on  which  the  Plaintiflb  agreed  to  take 
the  house;  and  then  the  two  letters,  taken  together,  would 
form  a  complete  agreement,  by  which  the  Plaintiffs  would 
be  bound,  unless  the  Defendant  should  make  out  thaty  at 
the  interview  between  him  and  Shedlock,  any  other  terms 
were  mentioned. 

Then  the  question  is,  whether  the  Defendant  is  entitled 
to  resist  performance  of  this  agreement^  on  the  ground  of 
mistake  in  the  first  letter?  It  is  there  that  it  is  alleged 
the  mistake  occurred.  It  is  stated,  that»  among  the  terms 
in  that  letter,  the  Defendant  omitted  to  insert  that  a  pre- 
mium of  500Z.  would  be  required,  and  that  he  was  not  con- 
scious of  having  made  such  a  mistake;  that  the  letter  was 
not  shewn  to  him  afterwards,  and  he  had  all  along  the  im- 
pression that  he  had  inserted  among  the  terms  in  that  let- 
ter the  premium  of  5002. 

The  first  question  is;  has  the  Defendant  produced  suffi- 
cient evidence  to  prove  that  there  was  such  a  mistake; 
and,  if  so,  has  anything  that  has  since  happened  deprived 
him  of  the  right  of  resisting  specific  performance,  on  the 
ground  of  such  mistake? 

Looking  at  the  letter  itself,  it  not  only  specifies  the  terms 
on  which  the  house  is  to  be  let,  but  the  next  part  is  very 
important:  "  Let  me  know  if  it  suits  you  at  your  conve- 
nience, as  I  am  giving  all  the  brewers  who  left  cards  the 
offer  in  rotation.'' 

I  quite  agree  that  it  would  be  of  the  utmost  danger  to 
allow  a  person  to  escape  from  the  consequences  of  his  agree- 
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ment,  of  which  he  repents,  possibly  thinking  that  he  has 
not  asked  enough,  upon  slight  parol  evidence.  With  re- 
spect, therefore,  to  that  part  of  the  evidence  which  goes  to 
shew  that  the  Defendant's  agent  was  instructed  originally 
to  ask  a  premium,  supported  as  it  is  by  the  evidence  of 
the  agent,  I  at  once  say,  looking  to  the  consequences  of 
admitting  this  kind  of  parol  evidence  to  avoid  a  contract^ 
that  I  could  not  allow  the  Defendant  to  escape,  merely 
because  he  himself  swears  that  he  had  always  intended  to 
insert  the  term  of  the  500{.  premium  in  his  letter,  nor 
because  of  the  oath  of  his  agent,  to  the  effect  that  the 
Defendant  had  given  him  accordingly  instructions  as  to 
the  terms  of  letting  the  house.  But  I  find  something  vmt- 
ten,  which,  coupled  with  overt  acts  proved  by  the  evidence 
of  a  disinterested  witness,  seems  to  bring  the  case  up  to  the 
numerous  authorities  in  which  mistake  has  been  permitted 
to  be  a  defence  to  a  suit  for  specific  performance.  The 
fact  which  the  Defendant  mentions  in  his  first  letter  is,  that 
he  is  giving  to  all  the  brewers  in  rotation  the  offer.  There 
is  no  ground  for  contending  that  the  mode  in  which  he 
would  give  them  the  offer  in  rotation  would  be  by  offering 
the  premises  to  other  persons  than  the  Plainti£^  upon  dif- 
ferent terms,  for  instance,  excluding  the  5002.  premium.  That 
is  a  preposterous  suggestion,  and  is  not  consistent  with  the 
ordinary  dealings  of  mankind,  nor  with  the  language  of 
the  letter.  The  offer  mentioned  in  the  letter  must  be  the 
identical  offer  which  he  thereby  intended  to  make  to  the 
Plaintifik  Then  if  I  find  that  the  Defendant  had  made  to 
SUiot  is  WcUney,  who  were  first  on  the  list  of  applicants, 
the  offer  of  which  he  speaks  in  that  letter,  and  that  such 
offer  included  the  term  of  the  500{.  premium,  I  must  hold 
that  the  Defendant  meant  in  this  letter,  but  for  the  written 
language  of  it,  to  repeat  the  identical  offer  which  he  had 
made  to  EUiot  <£  WcUney,  and  that  such  offer  was  in- 
tended to  include  the  teim  of  the  500L  premium  as  well  as 
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the  two  sums  for  rent  It  would  scarcely  make  the  case  ^8^ 
moie  certain,  if  the  Defendant  had  written  a  letter  saying, 
—"I  have  made  an  offer  to  Messrs.  EUiot  <fe  Watney, 
aad  I  now  repeat  the  offer  to  you."  That  would  have 
placed  the  matter  beyond  argument;  but  it  would  have 
made  scarcely  any  substantial  difference  in  the  fact&  I 
read  the  letter  as  being  in  substance:  "  I  am  making  to 
you  the  identical  offer  which  I  have  made  to  those  gentle- 
meo."  I  think,  therefore,  that  the  Defendant's  first  letter 
iras  founded  entirely  upon  mistake,  and  that  it  was  the 
offer  adverted  to  and  accepted  in  the  Plaintiff's  subsequent 
letter.  I  believe  that  the  Plaintiffs  have  acted  with  per- 
fect good  fidth ;  but  in  accepting  this  they  were  accepting 
an  offer  which  did  not  shew  the  real  intention  of  the  De- 
fendant, not  correctly  representing  the  offer  which  was 
made  to  Elliot  it  Watney. 

If  so,  the  only  question  which  remains  is,  has  the  De- 
fendant prejudiced  his  right  to  resist  specific  performance, 
on  the  ground  of  that  mistake,  because  he  has  sub- 
sequently made  an  incorrect  statement  as  to  what  took 
place  at  the  interview  between  himself  and  Shedlock? 
I  do  not  think  that  the  case  of  The  Duke  of  Beaufort  v. 
Nedd  (a)  would  be  an  authority  for  refusing  him  redresa 
That  case  was  really  not  a  case  of  specific  performance,  al- 
though something  like  it  The  Commissioner  was  about  to 
make  an  award,  and  the  moment  he  had  done  so,  the  rights 
of  all  parties  would  be  fixed,  and  Neeid,  in  &ct,  came  to  the 
Court  not  merely,  though  he  asked  that  relief,  for  a  decree 
that  a  conveyance  should  be  made;  but  the  principal  relief 
he  sought  was  an  injunction  to  restrain  making  the  award, 
because  he  was  in  possession,  and  the  Commissioner  had 
not  then  made  his  award.  The  Plaintiff  there  was  driven 
into  Court  to  get  rid  of  what  he  had  done,  and  in  order  that 
the  legal  consequences  might  not  follow ;  and  the  Court  said, 

(a)  12  01.  &  F.  248. 
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1855.  ''  You  cannot  avoid  your  own  act  in  a  ceuse  of  negligence  of 
this  kind,  many  other  persons  being  interested  in  the  mat- 
ter, solely  on  account  of  what  you  kept  in  your  own  breast'' 


Jvdgment, 


That  a  person  shall  not  be  compelled  by  this  C!ourt  speci- 
fically to  perform  an  agreement  which  he  never  intended  tQ 
enter  into,  if  he  has  satisfied  the  Court  that  it  was  not  his 
real  agreement,  is  well  established.  Perhaps  no  case  better 
illustrates  the  principle  than  The  Marquis  of  Townshend 
V.  Stangroom  (a),  which  shews  both  that  an  agreement  will 
not  be  specifically  performed  by  this  Court  with  a  parol 
variation;  and,  on  the  other  hand,  that  this  Court  will  not 
decree  specific  performance  without  such  variation,  if  it  be 
relied  on  as  a  defence. 

Then  what  is  the  effect  of  this  Defendant  having  said 
that  he  had  made  a  mistake  in  his  original  proposal,  and 
that  subsequently  he  had  an  interview  with  the  Plaintiff's 
agent,  and  told  him  the  real  terms  of  the  proposed  lease, 
and  that  such  agent  perfectly  understood  and  assented  to 
those  terms,  including  the  5002.  premium  ?  Supposing  him 
to  fail  wholly  in  establishing  that  proposition,  I  cannot  see 
how  that  is  to  vary  his  rights.  It  would  affect  his  credi- 
bility; but  I  need  not  give  the  least  credit  to  his  testi- 
mony on  the  subject.  I  mean,  that  I  do  not  find  his  evi- 
dence necessary.  There  is  the  written  document,  which  he 
has  signed,  mentioning  the  course  of  rotation  he  was  about 
to  pursue  in  making  the  offer  of  a  lease;  and  the  other  evi- 
dence on  which  I  rely  is  the  testimony .  of  Messra  JSUiot 
cfe  Watney's  agent — sl  disinterested  person — ^and  not  the 
evidence  given  by  the  Defendant  in  his  own  causa 

If,  the  Defendant's  testimony  being  shaken  upon  one 
pointy  I  should  be  inclined  to  doubt  other  evidence  given 

(o)  6  Ves.  328. 
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by  him,  which  was  neoessary  in  order  to  make  out  his  case, 
r  should  have  to  put  his  evidoice  out  of  consideration  alto- 
gether. But  I  have  not  regarded  his  evidence  at  all.  The 
defence  rests  entirely,  in  my  judgment,  upon  a  written  do- 
cument^ and  the  evidence  of  another  witness  in  corrobora- 
tion of  it  I  believe  Shedlock's  evidence  entirely,  and  that 
the  Defendant  has  fallen  into  a  mistake  of  a  kind  which  is 
not  uncommon,  when  a  witness,  having  a  strong  impression 
on  his  mind,  is  speaking  from  recollection  of  an  occurrence 
which  took  place  some  time  ago.  I  have  recently  had 
before  me  a  similar  instance  of  imperfect  recollection.  I 
believe  that  the  Defendant  has  fallen  into  such  an  error  in 
this  case.  He  intended  to  stipulate  for  a  premium  of  5002. ; 
and  was  under  so  strong  an  impression  that  he  had  men- 
tioned the  5001.  in  his  letter,  that  he  never  doubted  it 


JvdgmetU, 


Then,  at  the  interview  the  Defendant  says  he  mentioned 
the  premium  to  ShecUock,  but  Shedlock  on  the  other  hand 
says  that  the  only  premium  mentioned  was  for  another 
pubUc-house.  I  do  not  doubt  that  his  version  of  what 
passed  is  correct  K  it  were  a  question  of  credibility  be- 
tween him  and  the  Defendant,  the  Defendant,  having  made 
this  mistake  as  to  his  own  letter,  having  omitted  an  im- 
portant term  in  writing  a  letter  of  business,  cannot  com- 
plam  if  I  give  more  weight  to  Shedlock'a  evidence  than  to 
his.  I  come  to  the  conclusion  that  the  Defendant  has  shewn 
considerable  want  of  memory  and  inaccuracy;  but  to  say 
ihat^  because  he  has  set  up  that  case  and  failed,  he  is  to 
suffer  for  his  mistake  in  the  original  transaction,  if  such 
mistake  be  clearly  proved  to  have  been  made,  seems  to  me 
to  be  confusing  two  things  which  are  distinct  The  ques- 
tion is  simply  one  of  credibility. 

On  the  other  hand,  I  am  bound  to  say  on  the  Plaintiflfs' 
part,  that  I  believe  they  were  treating  for  a  lease  without 


CASES  IN  GHAKCEBT. 

any  premium,  which  was  not  umiatural,  as  the  term  was  so 
short 

I  dismiss  the  bill,  without  costs,  and  without  prejudice  to 
an  action  for  damages,  and  to  the  costs  of  this  suit  being 
included  in  such  action. 


June  26th;  BOND  v.  ENGLAND. 

July^Uh. 

Mortgage-^  J  AMES  ENGLAND  died  m  May,  1850,  seised  in  fee 
Heir—Next  of  simple  in  possession  of  freehold  lands,  which  he  had  acquired 
ni!briuUo%,        ^1  purchase,  and  which  were  subject  to  mortgages  created 


by  him,  and  possessed  of  leasehold  lands  and  other  personal 
property.  He  died  intestate,  both  as  to  his  real  and  per- 
sonal estate,  leaving  his  father,  Edwa/rd  England,  his  heir 
at  law  and  sole  next  of  kin. 


Edwa/rd  England  died  in  June,  1850,  also  intestate 


JameiS. 
mortgaged 
real  estate, 
and  died  in 
1860,  intes- 
tate, leaving 
his  father  Ed- 
ward E,  his 
heir  at  law 

oUasi.  Edward  both  as  to  his  real  and  personal  estate,  without  having 
tote^and'wSSi-  ^^^^  obtained  letters  of  administration  otJa/mea  Engkmd's 

out  having  ob-  personal  estate,  and  without  having  in  any  way  dealt  with 

tamed  letters  ., 

of  adminis-       his  real  estate  or  with  the  mortgages  thereon. 

tration  of  the 
personal  es- 

^dd^^ '  "^^  ^  ^^^  ^^  Edward  EngUmd,  including  the  mort- 
the  personal  gaged  estates,  descended  upon  his  grandson  and  heir,  Wil- 
Jama  was  lia-  Uo/m  England,  who  was  also  heir  to  James  England. 

ble,  as  between 
the  heir  and 

P«"onal  re-  Jq  August>  1850»  letters  of  administration  of  the  personal 

of  Edward       estate  o{  Edwavd  England  were  granted  to  his  daughter 

and  Jametf  to 
be  applied  in 
diBoharge  of  the  mortgage  debt  in  exoneration  of  the  real  estate. 

Observations  upon  the  conflict  of  authorities  on  the  subject  of  exoneration. 
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Eliaabdk  Band;  and  in  September,  1854,  Elizabeth  Bond 
procured  a  grant  of  letters  of  administration  de  bonis  non 
of  her  brother  James  England, 

The  mortgages  not  having  been  paid  o£^  a  special  case,  in 
which  ElizabetiiBond'^sA  named  as  Plamti£^  and  William 
England  as  Defendant^  was  stated  for  the  opinion  of  the 
Courts  whether  the  personal  estate  of  James  England  was 
liable  as  between  the  parties,  to  be  applied  in  discharge  of 
his  mortgage  debts,  in  exoneration  of  his  real  estate  charged 
therewith. 


1855. 


iStaleHMiU, 


Mr.  Damiel^  Q>  C!.,  and  Mr.  Sanson  for  the  Plaintiffii. — 
Upon  the  death  of  James  England,  the  whole  of  both  his 
real  and  personal  estate  became  beneficially  vested  in  his 
(Either,  Edvjard  England,  and  consequently  the  Defendant 
has  no  right  to  have  the  mortgage  debts  olJa/mes  Englamd 
satisfied  out  of  his  personal  estate,  but  such  personal  estate 
ought  to  be  considered  as  part  of  the  personal  estate  of 
EdAixird  England,  and  administered  accordingly:  Scott  v. 
Beecker  (a).  Lord  Ilchester  v.  Lord  Oa/marvon  (6),  Lord 
Clarendon  v.  Barha/m  (c),  TweddeU  v.  Twedddl  {d),  Woods 
V.  Hvmtingford  (e),  and  Evans  v.  SmOhson  (/),  cited  in 
Lord  Clarendon  v.  Ba/rhami, 


AlylMMMn 


The  only  authority  in  favour  of  the  Defendants  is  that 
of  Lord  Belvedere  v.  Rochfort  (g),  a  case  which  had  escaped 
attention,  until  it  was  brought  to  light  in  Lord  Clarendon 
V.  Barha/m,  and  which  cannot  stand  consistently  with  the 
subsequent  decisions,  the  ground  of  those  decisions  being, 


(a)  6  Madd.  06. 
(6)  1  Beav.  S09. 

(c)  1  Y.  &  C,  C.  C.  688. 

(d)  2  Bro.  101,  152. 


(e)  3  Yes.  128, 130. 
(/)  Not  reported. 
(ff)  5  Bro.  P.  C.  299,  Toml.  ed. 
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that  the  mere  drcumstanoe  of  the  real  and  personal  estate 
of  the  deceased  mortgagor  having  become  miited  in  his  heir 
or  devisee,  is  sufficient  to  discharge  the  personal  estate  firom 
its  primary  liability. 

The  contest  is,  in  truth,  between  the  real  and  personal 
representatives  of  Edward,  not  Jamee;  and  though  the 
Defendant,  claiming  as  heir,  must  trace  his  descent  back  to 
James,  who  was  the  last  purchaser,  yet  he  must  trace  that 
descent  through  Edward,  and  take  as  standing  in  his  place 
and  representing  him:  Pater  son  v.  MiJla  (a). 

Mr.  RoU,  Q.  C,  and  Mr.  Peck  for  the  Defendant — After 
the  death  oi  James  Engla/nd,  Edward  Engkmd,  as  his 
sole  next  of  kin,  became  entitled  to  the  residue  only  of  the 
personal  estate  of  James,  after  payment  of  all  his  debts,  in- 
cluding the  mortgage  debts;  and  Edward,  never  having 
taken  out  letters  of  administration  of  the  personal  estate  of 
James,  never  took  any  further  or  other  interest  therein : 
consequently,  such  personal  estate  never  ceased  to  be  and 
still  is  the  fiind  primarily  liable  to  the  payment  of  the 
mortgage  debts. 

It  is  impossible  to  say,  that  there  was  ever  in  this  case 
the  union  of  interests  in  Edwa/rd  Englamd,  on  which  the 
Plaintiff  reliea  On  the  death  oiJamss,  his  real  estate 
vested  in  Edward,  but  his  personal  estate  did  not.  A 
right  to  administration,  and  a  right  to  a  beneficial  interest 
in  the  residue  after  payment  o{  James's  debts,  vested  in 
Edward  on  James's  death.  But,  in  no  other  sense  did  the 
personalty  ever  vest  in  J&c!te;ar(2;  and  the  argument  founded 
upon  a  union  of  interests,  faila 

The  Vicb-Chancellob. — The  only  question  for  reply 
(a)  16  Jut.  1. 
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will  be,  whether  the  absence  of  administration  made  any 
difference  as  to  the  real  and  personal  estate  being  at  home 
mEd^oaTd, 

Mi,  Dcmid  in  reply. — ^We  submit  that  it  did  not  Ad- 
ministration is  the  consequence  of  a  right  to  the  beneficial 
interest  in  the  personal  estate,  and  not  the  conversa  If  a 
son  dies  intestate,  or  a  wife,  the  husband  of  such  wife  and 
the  &ther  of  such  son  are  entitled  to  the  whole  of  their 
personal  estate,  and  to  administration;  and  if  such  husband 
or  &ther  dies  before  administration  granted  to  them,  yet 
the  personal  estate  of  their  intestate  was  an  interest  vested 
in  them,  and  shall  be  part  of  their  personal  estate,  and  ad- 
mimstration  shall  be  granted  to  the  representative  of  such 
husband  or  father;  for  the  Spiritual  Court  regards  the 
property  in  granting  administration :  Viner's  Abridgment, 
tit  "Executors,''  and  Baccm  v.  Bryant  there  cited;  In  the 
Goads  of  QUI  (a).  Fielder  v.  Hanger  (6) ;  and  see  WiUiam%8* 
Executors,  338,  339. 
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1655. 


Argument. 


Judgment  reserved. 


Vicb-Chancelloe  Sir  W.  Page  Wood: — 

The  question  I  have  to  consider  is,  whether,  imder  the 
circumstances  of  this  case,  William  England,  the  heir  of 
James  England,  who  originally  created  a  mortgage  of  cer- 
tain real  estate,  is  entitled  to  have  that  mortgage  paid  off 
out  of  the  personal  estate  of  James  England,  not  yet  ad- 
ministered, but  as  to  which  he  left  his  father,  who  was  his 
heir,  his  sole  next  of  kin,  and  therefore  the  person  who  had 
the  right  to  take  out  administratioa 


Jtdy  %4th. 


(a)  1  Hagg.  341. 


(6)3 
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Jydgmeitid. 


The  difficulty  is  created  by  the  doctrine  of  the  Court  on 
this  subject  having  been  completely  reversed  by  the  deci- 
sions of  late  years.  According  to  the  earlier  authorities,  be- 
ginning with  Chief  Baron  Oilbert'a  treatise,  if  a  fund  was 
invested  on  mortgage  of  real  estate,  as  between  the  heirs  of 
the  party  making  the  mortgage,  and  those  who  claimed  his 
residuary  personalty,  subject  to  the  payment  of  his  debts 
and  legacies,  the  real  estate  was  considered  to  be  merely  a 
security,  and  the  personalty  was  the  fund  primarily  liable 
to  pay  the  mortgage  debt  That  doctrine  was  followed  to 
such  an  extent,  that^  according  to  Chief  Baron  Gilbert  (a),  if 
a  deceased  mortgagor  had  left  his  heir  also  his  executor,  and 
that  executor  had  converted  to  his  own  use  assets  of  his  tes- 
tator, equivalent  to  the  mortgage  debt^  then,  on  his  death, 
his  heir  would  have  been  entitled  to  come  upon  his 
executors,  to  exonerate  the  mortgage  out  of  his  personal 
estate.  That  is  an  extreme  view,  because  it  can  hardly  be 
supposed  that  the  executov  took  that  money  with  any  other 
intent  than  that  of  appropriating  it  for  his  benefit  out  of 
the  asseta  This  doctrine,  however,  seems  to  be  supported 
by  the  decision  in  Lord  EffmgJiam  v.  Na/pier  (a),  and  by 


(a)  ^  If  the  grandfather  mort- 
gages his  lands,  and  oovenants 
to  pay  the  mortgage  money,  and 
the  land  descends  to  the  father, 
and  the  father  dies  leaWng  a 
personal  estate  of  his  own,  it 
shall  not  go  in  exoneration  of 
the  mortgage  of  those  lands  de- 
scended to  the  grandson,  because 
the  personal  estate  of  the  father 
MTtB  not  liable  to  the  grand- 
father's debt»  and  there  is  no 
equity  that  any  part  of  the  per- 
sonal fortune  of  one  should  be 
applied  in  exoneration  of  such 
debt    Whence  it  seems,  that  if 


the  &ther  had  been  executor  to 
the  grandfather^  and  the  grand- 
father had  left  assets  to  the  va- 
lue of  the  debt,  and  the  fi^ther 
had  converted  them  to  his  own 
use,  then  so  much  of  the  Other's 
personal  estate  had  been  liable 
to  the  payment  of  the  grand- 
fiither's  debts;  and  the  grand- 
son could  in  such  case  have  come 
upon  the  fEither's  executors  to 
exonerate  the  mortgage  out  of 
the  fEither's  personal  estate:** 
OUberts  Lex  Ptxet.  And  see 
Treat  on  Eq.,  VoL  iL,  p.  289. 
(6)  3  B.  P.  C.  1. 
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what  fell  from  the  Court  in  Evdyn  v.  Evelyn  (a),  with  re-* 
ference  to  that  decision.  In  Lord  Effi/ngham  v.  Napier 
the  &ctB  were  these: — Sir  John  Napier,  the  grandfather, 
left  real  estates  subject  to  considerable  mortgage  debts.  He 
left  also  other  real  estate,  and  some  leaseholds  and  other 
peraonal  estate;  and,  by  an  Act  of  Parliament,  the  latter 
were  vested  in  trustees,  in  trust  to  pay  the  debts  of  the 
gnuid&ther,  and  subject  thereto,  in  trust  for  his  son,  Sir 
Theaphihia,  who  became  entitled  to  the  jnortgaged  estates; 
80  that  he  was  the  person  entitled  to  the  surplus  of  the  fund 
set  apart  for  payment  of  the  debts,  and  also  the  person  en- 
titled to  haye  those  debts  paid  off  Sir  TheophUvs  appro- 
priated the  fund;  and  his  personal  estate  having  been  aug- 
mented by  that  fund,  the  House  of  Lords  held  that  his 
nephew  and  heir  had  a  right  to  have  the  mortgaged  estate 
exonerated  out  of  his  assets.  That  is  the  ground  on  which 
the  decision  in  Lord  Ejffmgha/m  v.  Napier  was  j^ut  in 
Evdyn  v.  Evelyn  (a),  where  the  Lord  Chancellor  (who,  with 
the  concurrence  of  Lord  Chief  Justice  Raymond  and  the 
Master  of  the  Bolls,  delivered  the  resolution  of  the  Court,) 
said,  that  Evelyn  v.  Evelyn  "was  not  like  the  case  of  Sir 
John  Napier,  where  part  of  the  estate  of  Sir  John,  the 
mortgagor,  was  after  his  death  settled  by  a  private  Act  of 
Parliament  in  trustees,  as  a  fund  to  pay  all  his  debts;  and 
Sir  TheophH/ue,  the  son  and  heir  of  Sir  John,  disposing  of 
Ihat  fond,  was  consequently  answerable  for  the  debts,  hav- 
ing had  the  henefib  of  the  fvmd  set  apaH  for  them;  for 
which  reason  it  was  but  jiist,  that,  upon  his  death,  his 
peisoDal  estate  should  be  answerable  for  the  debts  of  his 
fftiher.''  And  yet  he  was  the  person  who  was  entitled  under 
the  Act  to  the  mortgaged  estates,  and  also  to  the  surplus  of 
the  fond  appropriated  for  payment  of  the  mortgage  debts. 


1855. 


Judffmeni, 


That,  therefore,  seems  to  have  been  the  old  doctrine :  the 


VOLIL 


(a)  2  P.  Wms.  664. 
E 


K.  J. 
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Court  was  to  consider  how  far  the  personal  estate  had  been 
increased  by  the  circumstance  of  the  debt  having  been 
allowed  to  remain  a  charge  upon  the  real  estate ;  and  it  is 
in  accordance  with  Lord  Bdvedere  v.  Rochfort  (a)  and  the 
other  cases  referred  to  by  Lord  Justice  Knight  Bruce  in 
Lord  Clarendon  v.  BarJia/m.  In  Lord  Belvedere  v.  Roch- 
fort, which  was  an  extremely  strong  case,  the  devisee  of  the 
mortgaged  estate  was  also  executor  and  residuary  legatee 
under  his  father's  will,  and  had  for  years  been  in  possession 
of  the  whole  property,  both  real  and  personal;  and  his  son, 
to  whom  he  had  devised  the  mortgaged  estate,  was  held 
entitled  to  have  the  mortgage  debt  paid  off,  as  being  the 
grandfather's  debt,  out  of  personal  estate  of  his  grandfather 
in  the  appellant's  hands  as  executor  of  his  father. 

The  case  of  Lord  Belvedere  v.  Rochfort  seems  to  have 
been  overruled  on  botii  points.  It  was  overruled  on  one 
point  in  Twedddl  v.  Twedddl  (b)  by  Lord  Thurlow,  who  di- 
rected his  attention  to  the  question,  whether  the  debt  was  to 
be  treated  as  the  grand£Etther's  debt  at  alL  He  had  pur- 
chased the  estate  subject  to  a  mortgage,  and  Lord  Thhirlow'a 
objections  were  pointed  to  a  formal  error  in  the  decree,  in 
which  the  debt  was  treated  as  a  charge  created  by  the 
grandfather.  Lord  Justice  Knight  Bruce  adverts  to  this 
in  his  judgment  in  Lord  Clarendon  v.  Barham  (c).  Lord 
Thurlow  having,  in  Twedddl  v.  Tweddell  (d),  overruled 
the  first  part  of  the  decision  in  Lord  Belvedere  v.  Roch- 
fort, and  Tweddell  v.  TweddeU  having  been  since  followed, 
the  remarkable  fate  of  Lord  Bdvedere  v.  Rochfort  was,  that 
the  other  point  which  it  decided  was  distinctly  ovemded 
by  Sir  J,  Leach  in  Scott  v.  Beecher  (e),  a  case  which  was 
followed  by  Lord  LangdaZe  in  Lord  Ilchester  v.  Lord 
Carnxirvon  (/),  and  again  by  Lord  Lyndhurst  in  Evana 

(a)  5  Bro,  P.  C.  299  (Toml.  ed.)]         (d)  2  Bro.  C.  C.  101. 
(5)  2  Bro.  C.  C.  101.  {e)  6  Madd.  96. 

(c)  1  Y.  &  C.  711.  (/)  1  Beav.  209. 
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V.  SmWhson  (a).  Lord  Justice  Kmght  Bruce,  in  Lord 
Clarendon  v.  Barham  (5),  came  to  the  conclusion  that  it 
was  80  overraledy  and  very  reluctantly  decided  that  case 
against  what  would  otherwise  have  been  his  own  view. 

Upon  the  whole,  therefore,  the  result  has  been,  that 
where  the  same  person  has  been  executor  and  residuary 
legatee  of  a  mortgagor,  as  well  as  heir  or  devisee  of  the 
mortgaged  estate,  upon  the  death  of  such  person  his  per- 
sonal estate  has  been  held  not  liable  to  repay  the  mortgage 
debt;  and  it  has  been  so  held  on  the  ground  on  which  it 
is  put  by  Sir  John  Leach  in  his  judgment  in  Scott  v. 
Beeeker(€),  wh^e,  passing  by  the  old  question  whether 
the  personal  estate  had  been  benefited  (in  which  case  it 
ooght,  according  to  the  earlier  auUiorities,  to  have  been 
applied  in  payment  of  the  debt),  he  says,  the  personal  estate 
became  the  personal  estate  of  the  devisee  of  the  mortgaged 
estate,  but  the  mortgage  debt  was  not  the  debt  of  the 
devisee,  the  devisee  took  the  real  estate  with  the  equity  to 
have  the  personalty  applied  in  its  exoneration,  but  she  took 
it  charged  with  the  mortgage,  and  therefore  the  party 
claiming  as  her  heir  claimed  the  estate  charged  with  a  debt 
not  created  by  his  ancestress,  and  could  not  go  against  her 
personalty  in  order  to  be  recouped  a  debt  which  was 
not  hers. 

The  difference  here  is  this: — It  is  a  difference  which  has 
made  it  necessary  for  me  to  look  through  all  the  cases,  but 
I  cannot  find  anything  very  distinctly  throwing  light  upon 
it  Here  Ja/mea  Englomd  did  not  leave  his  &ther  his 
executor,  but  died  intestate,  leaving  his  father  his  heir,  and 
leaving  him  also  his  sole  next  of  kin  and.  entitled  as  such 
sole  next  of  kin  to  the  personal  estate  of  his  deceased  son. 
The  question  is,  in  what  sense  was  he  so  entitled.     It  is 


1855. 


Judgmeni. 


(a)  Cited  1 Y.  &  C.  701. 


(6)  1  Y.  &  C.  688. 
e2 


(c)  6  Mad.  96, 
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argaed  that  he  was  only  entitled  to  so  much  of  that  personal 
estate  as  might  remain  after  payment  of  all  the  debts  of  his 
son,  induding  the  debt  due  upon  this  mortgage.  A  singular 
part  of  the  case  is,  that  the  real  estate  descended  to  him 
charged  with  the  mortgage  debt,  and  at  the  same  time  he 
became  entitled  as  next  of  kin  to  the  personalty,  of  which, 
as  against  every  one  except  himself  as  heir,  and  except  the 
mortgage  creditor,  in  case  his  security  proved  defidenty  he 
was  entirely  the  owner.  But  there  arises  a  difficalty  when 
no  administration  is  taken  out  in  cases  circumstanced  like 
this, — and  the  same  kind  of  difficulty  might'  even  arise  in 
the  case  of  an  executed.  If  an  executor,  being  also  devisee 
of  leaseholds,  were  to  die  without  having  assented  to  the  de- 
vise to  himself  (which  all  the  authorities  hold  to  be  neces- 
sary in  order  to  make  it  part  of  his  own  personal  estate) 
the  administrator  de  bonis  non  would  take  the  leaseholds  as 
part  of  the  personalty  of  the  original  testator.  Edward 
here  died  before  taking  out  administration  to  Jairiea.  Sup- 
pose he  had  administered  and  not  assented  to  the  leaseholds 
vesting  beneficially  in  himself,  then  on  Edward's  death  the 
leaseholds  would  have  gone  to  the  administrator  de  bonis 
non  of  James.  But  here  Edward  never  even  admin- 
istered, and  though  it  was  his  personal  estate,  as  laid  down 
in  Viner  (a),  so  far  as  to  entitle  his  representative  to  let- 
ters of  administration,  still  those  letters  were  letters  of  admin- 
istration of  the  effects,  not  of  Edward,  but  of  Ja/mes,  the 
original  intestate,  and  subject  to  the  duty  of  proving  for 
all  James'  debts  and  liabilities.  In  that  state  of  things 
a  question,  which  seems  to  me  to  be  one  of  some  nicety, 
might  arisa  It  is  perhaps  only  trying  idem  per  idem, 
but  the  consequence  is  somewhat  startling.  Suppose  a 
claim  made  by  a  creditor  of  Edward  the  second  intestate, 
the  answer  would  be — '  This  is  not  Edward's  personal  estate 
in  any  sense  until  the  debts  of  James  the  first  intestate  are 
all  paid.'    Suppose  the  mortgagee  had  sold  after  the  death 

(a)  Abridgement,  tit. "  Executors.'* 
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of  the  mortgagor,  and  realised  sufficient  to  pay  his  debt         1855. 

aad  handed  over  the  surplus  to  be  disposed  of,  the  question 

would  be  wheth^  the  creditors  of  Edward  are  to  remain 

unpaid  altogether,  the  heir  of  James  saying,  '  Before  those 

assets  reach  Edward,  they  must  be  applied  to  pay  Jammed     •'*«v*««^. 

debts,  and  you  cannot  touch  them  until  that  debt  is  paid.' 

That  seems  a  startling  position;  and  yet,  on  the  other  hand, 

the  creditors  of  Edwa/rd,  the  second  intestate,  could  never 

appljfor  payment  of  their  debts  to  the  administrator  de  bonis 

Don  of  James  the  first  intestate,  but  only  to  the  administrator 

of  their  own  debtor.    So  that  it  comes  back  to  this  question, 

namely,  whether  the  administrator  of  Edward  could  take 

property  out  of  the  hands  of  the  administrator  de  bonis  non 

of  James,  until  all  the  debts  of  James  are  paid.     Clearly  if 

the  security  were  insufficient  he  could  not 

Whether  that  makes  any  difference  or  not,  it  appears  to 
me,  that  the  authorities  which  have  decided  that  when  the 
same  person  who  is  heir  or  devisee  of  the  mortgaged  estate 
is  also  executor  and  residuary  legatee,  and  has  both  the 
fbnds  and  the  legal  right  to  pay  himself,  his  heir  is  not  en- 
titled to  have  the  mortgaged  estate  exonerated,  do  not  go 
&r  enoagh  to  enable  me  to  hold  that  the  administrator  of 
Edward,  who  was  entitled  only  to  so  much  of  the  entire  per- 
sonalty of  James  as  fell  to  him  by  the  effect  of  intestacy,  • 
after  all  the  debts  oiJa/raes  were  paid,  can  claim  Ja/mes'  per- 
sonalty until  the  mortgaged  debt  is  discharged ;  or  to  hold, 
even  if  the  mortgagee  had  chosen  to  sell  the  security,  so  that 
the  debt  had  been  in  a  manner  discharged,  that  the  defend- 
ant^ claimmg  as  heir  of  Ja/mes  as  well  as  of  Ed/ward,  has  not 
a  right  to  say  *  The  personalty  of  JavMS  never  came  ViEdr 
vjard,  it  remains  unadministered,  and  I  am  entitled  to  have 
it  applied  in  relieving  the  mortgaged  estate  £rom  JoTn^'debt.' 

The  case  is  new  in  this  particular.    The  views  on  the 
general  doctrine  have  been  very  various ;  but  the  latter  de- 
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dsions  have  proceeded  upon  the  ground  that  the  same 
party  had  both  funds  under  his  control  I  cannot  say  that 
this  was  the  case  here,  and  I  must  therefore  decide  in 
favour  of  the  Defendant,  who  applies  to  have  the  mortgaged 
estate  exonerated. 


Dbclarb,  that  the  peraonal  estate  of  James  England  is  liable,  as 
between  the  Plaintiff  and  Defendant,  to  be  applied  in  discharge  of 
his  mortgage  debts  in  exoneration  of  his  real  estate  charged  there- 
with. 


loTrA.  THORNE  V.  KERR 

Bo^^  Ore-  biR  HENRY  VANE  executed  a  bond,  dated  the  12th 
UmU^i^-^  of  March,  1793,  whereby  he  boimd  himself,  his  heirs,  exe- 
DevaatavU,  ^  cutors,  and  administrators,  to  pay  to  Eleav/yr  Vane,  her 
A,  executed  a  executors,  administrators,  or  assigns,  the  full  sum  of  70002. 
of  good  and  lawful  money  of  Oreout  Britain,  on  the  12th 


money  bond, 
binding  him- 


self and  his 


in  1794,  leav- 
iug  B.,  his 
heir  and  eze- 


heh^Mid  died  ^^^  ^^  September  then  next  ensuing,  with  interest  for  the 
same  after  the  rate  of  42.  per  cent  per  annum. 

The  condition  of  this  bond  was  broken  previously  to  the 
whom  resl  and  decease  of  Sir  Heu'i'y  Vane,  and  after  the  breach  thereof 
de^lved^mi^  ^®  agteed  to  pay  interest  at  the  rate  of  51.  per  cent  per 
annum  on  the  principal 


Sir  Henry  Vcme,  in  his  lifetime,  paid  interest  on  the 
said  bond  and  also  paid  off  part  of  the  principal. 


fident  to  sa- 
tisfy  the  bond 
B.  paid  inter- 
est on  the 
bond  during 
his  life.     He 
died  in 

1818,  leaving  hia  widow  (7.  his  ezeoatriz  and  general  legatee  and  deviaee.  C,  paid  in- 
terest on  the  bond  down  to  February,  1817.  In  May  following,  she  married  x>.,  who 
paid  the  interest  and  part  of  the  principal  due  on  the  bond  during  the  coverture,  which 
was  determined  in  June,  1884,  by  the  death  of  C,  and  he  afterwards  paid  the  interest 
down  to  his  own  death.  C.  by  will,  under  a  power  of  appointment,  gave  to  i>.  a  life 
intereat  in  her  real  eatate,  and  he  took  out  administration  to  her  with  her  wiU  annexed. 
D.  died  in  May,  1852,  leaving  E.  hia  executor.  Subsequently,  the  bond  creditor  took  out 
administration  de  bonis  non  to  J.,  B.,  and  C»,  and  filed  a  bill  againat  E,  and  the  deviaees 
of  C,  seeking  to  obtain  payment  out  of  the  real  and  personal  estate  of  C. : — ^eld,  that  the 
claim  of  the  bond  creditor  against  C.  personally  was  a  claim  ou  simple  contract  only  aa 
for  a  devastavit,  and  was  therefore  barred  by  lapse  of  time. 
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Klearuyr  Vcme  died  on  the  13th  day  of  February,  1818,        1865. 
haying  by  her  nvill  bequeathed  all  her  personal  estate  to 
the  Flamti£f  AiMie  Tkome,  and  appointed  her  sole  execu- 
trix of  her  said  will. 


Statement. 


Sir  Henry  Vane,  the  obligor,  by  his  will  devised  and 
bequeathed  real  and  personal  estate  to  his  son  Sir  Henry 
Vcme  Tempest,  subject  nevertheless  to  the  payment  of 
his  debts  and  funeral  expenses  and  the  legacies  therein- 
before given ;  and  he  appointed  his  wife  Dame  Fram^ces 
Va/ne  and  his  said  son  Sir  Henry  Vane  Tempest  execu- 
tors of  his  will. 

Sir  Henry  Vane  died  on  the  7th  day  of  June,  1794. 

Sir  Henry  Vaiie  Tempest  was  the  son  and  heir-at-law 
of  Sir  Henry  Vane,  and  he  survived  his  co-executor  the 
said  Dame  Fra/nces  Vane,  and  he  duly  paid  interest  upon 
the  bond  from  the  death  of  Sir  Henry  Vane  down  to  the 
day  of  his  own  death. 

On  the  25th  of  April,  1799,  he  intermarried  with  Uie 
Countess  of  Ardrim,  who  under  the  will  of  her  father  be- 
came entitled  to  one  undivided  third  part  of  the  estates  of 
her  father  for  an  estate  tail  in  possession.  She  and  her 
husband  afterwards  barred  the  entail  in  these  estates  and 
limited  the  estate  to  him  in  fee. 

Sir  Henry  Vane  Tempest  by  his  last  will,  after  giving 
certain  pecuniary  legacies  as  therein  mentioned,  gave  and 
bequeathed  to  his  wife  the  said  Countess  of  Antrvm  all  his 
real  and  personal  estate ;  and  he  appointed  the  said  Coimtess 
and  WiUiam  Hartley  executors  of  his  will  He  died  on 
the  Ist  day  of  August,  1813. 

The  Countess  cAArUrlm  alone  proved,  and  duly  paid  the 
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interest  from  tiihe  to  time  aocruing  due  on  the  said  bond 
down  to  February,  1817. 

On  the  24th  of  May,  1817,  she  intermarried  with 
M'LoTmdl;  and  previously  to  and  in  contemplation  of  such 
marriage  M'Dormell  entered  into  an  engagement  in  writing 
duly  signed  by  him,  whereby  he  agreed  that  the  said 
Countess  of  Antrim  should,  notwithstanding  her  intended 
coverture,  have  full  power  to  devise  her  real  estate. 

By  a  post-nuptial  settlement  the  estates  were  limited  to 
McDonnell  for  life ;  and  a  power  was  given  her  to  raise 
16,500{.,  to  be  applied  in  payment  of  the  debts  of  the  said 
Sir  Henry  Vane  Tempest. 

By  her  will  the  Countess  appointed  that  her  trustees  there- 
in named,  with  the  consent  ofM'DormeU,  should  make  sale 
of  all  such  parts  of  the  said  hereditaments  (except  as  therein 
mentioned)  as  should  be  sufficient  to  pay  all  the  debts  or  in- 
cumbrances charged  on  the  said  hereditaments  at  the  time 
of  her  decease;  and  subject  to  the  trust  aforesaid,  the  said 
testatrix  directed  the  said  trustees  to  settle  the  said  here- 
ditaments to  their  use  for  a  term  of  1000  years,  to  be  com- 
puted from  the  decease  of  the  survivor  of  the  testatrix  and 
M'DoTmeU,  upon  trust,  amongst  other  things,  by  cutting 
timber,  to  raise  money  for  payment  of  the  mortgage  debts, 
sums  of  money,  and  other  incumbrances,  which  should  be 
a  charge  thereon,  with  remainder  to  the  use  of  ChdrUs 
Fortescue  Kerr  for  life,  with  remainder  to  trustees  to  pre- 
serve contingent  remainders,  with  remainder  to  the  use  of 
the  first  and  other  sons  of  the  said  Cha/rUa  Kerr  in  tail  male, 
with  divers  remainders  over. 


The  Countess  of  Ardrvm,  died  on  the  13th  of  June, 
1834. 

After  her  death,  letters  of  administration  de  bonis  non 
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with  the  will  of  Sir  Henry  V<me,  the  first  testator,  annexed, 
aad  alLbo  letters  of  administration  of  the  goods  and  effects  of 
ladj  Anirvni,  were  granted  to  M'Lon/neU, 

M'DomuU  paid  the  interest  on  the  bond  from  his  mar- 
riage down  to  the  time  of  his  death. 

M'Domdl  died  on  the  19th  of  May,  1852,  having  by 
his  will  appointed  the  Defendants^  Lady  Louisa  Kerr  and 
John  Oregaon,  his  executors.  Since  his  death,  adminis- 
tration de  bonis  non,  with  their  wills  annexed,  of  the  effects 
of  Sir  Henry  Vane  and  Sir  Henry  Vame  Tempest  respec- 
tively, and  also  administration  of  the  effects  of  Lady  Antri/m^ 
were  taken  out  by  the  Plaintiff  Arvae  Thome;  but  neither 
she  nor  her  husband  had  received  any  assets  of  any  of  these 
persons. 

The  bill  was  filed  by  Arme  Thome  and  her  husband 
against  Louisa  Kerr  and  John  Oregson,  and  the  persons 
entitled  to  the  real  estates  of  the  Countess  of  Antrim.  It 
charged  that  this  suit  ought»  so  far  as  it  is  necessary  to  be 
taken  as  a  suit  by  the  Plaintifls  on  behalf  of  themselves  and 
the  other  unsatisfied  creditors  of  the  said  Sir  Henry  Vane 
Tempest,  and  of  the  said  Sir  Henry  Vcme,  and  of  the  said 
ituie  Catherine  Countess  of  Antrim^  and  of  the  said 
Edmund  M'DarmM. 

And  the  bill  prayed  a  declaration  that  the  said  bond  debt 
•vas  a  specialty  debt^  due  and  owing  from  the  e^te  of  Sir 
Henry  Vane  Tempest,  and,  if  necessary,  also  from  the  es- 
tate of  the  Countess  of  Antrim;  and  that  proper  accounts 
might  be  taken  of  the  real  and  personal  estate  devised  and 
bequeathed  by  Sir  Henry  Vane  Tempest  and  the  real  es- 
tate devised  as  aforesaid  by  the  Countess  of  Antrim;  and 
that  due  provisions  might  be  made  for  the  payment  there- 
out of  the  principal  and  interest  remaining  due  on  the  said 
Wd;  and  that  the  personal  estate  of  Sir  Henry  Vane  come 
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to  the  hands  of  the  said  John  Oregaon  and  Lady  Louisa 
Kerr,  might  likewise  be  applied  in  payment  of  the  said 
bond  so  far  as  the  same  would  extend. 

The  question  was,  whether  the  real  and  personal  estates 
of  the  Countess  of  Antri/m  were  liable  for  the  bond  debt 


It  was  proved  that  M'Dormed  and  his  wife,  the  Countess 
of  Antrim,  paid  to  the  Plaintifife  TOOL;  and  that,  in  July, 
1835,  M'LonneU  paid  them  a  further  sum  of  lOOOi.,  on 
account  of  the  principal  of  the  bond. 


Argwneiu.         Mr.  RoU,  Q.  Q,  and  Mr.  Oiffard,  for  the  PlaintiflS. 

Lady  Antrvm/s  real,  as  well  as  her  personal,  estate,  is 
liable  to  this  bond  debt. 


Sir  Henry  Vwwe  Tempest,  being  the  heir  of  his  £either, 
was  bound  by  the  bond,  and  the  action  against  him  would 
be  in  the  debet  and  detinet :  Vin,  Abr.  tit.  "  Heir,"  K  2,  pi. 
8;  he  would  be  personally  liable.  Therefore,  the  Countess 
of  ATvtrim  would  be  liable,  under  3  &  4  W.  &  M.  a  14,  to 
the  extent  of  the  real  assets  which  she  took  from  him.  But 
further,  Sir  Hemry  Vcme  Tempest,  by  his  acts,  admitted 
that  he  had  possessed  assets  of  his  father  to  pay  this  bond 
debt,  and  Lady  Anirim  received  from  him  assets  liable  to 
this  bond  debt  She  must  be  taken  to  have  admitted  assets 
by  paying  from  time  to  time  the  interest:  Corporation  of 
Clergyman's  Sons  v.  Swavason  (a) :  for  the  payments  made 
afler  her  marriage  by  her  husband  were  for  this  purpose 
payments  by  herself;  and  as  she  died  since  the  passiug  of 
the  stat  3  &  4  Will  4,  c.  104,  her  real  as  well  as  her  per- 
sonal estate  are  liable. 

(a)  1  Ves.  sen.  75. 
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Then  the  debt,  as  against  her  estate,  is  not  barred;  for 
this  suit  is  a  proceeding  which  is  founded  upon  the  bond, 
and  therefore  doe8  not  oome  within  the  stat  21  Jaa  1,  c.  16, 
upon  the  authority  of  Hodaden  v.  Harridge  (a),  which  has 
decided,  that  when  'a  Plaintiff  declares  at  law  in  an  action 
which  is  grounded  upon  an  instrument  under  seal,  no  matter 
by  whom  sealed,  the  stat  21  Jac.  1,  c.  16,  does  not  apply. 
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But  if  it  was  only  a  simple  contract  debt,  M*DonneU, 
being  jointly  liable  with  his  wife,  kept  the  debt  alive  by 
paying  the  interest  during  her  life:  and  he  afterwards  ac- 
knowledged it  to  be  a  debt  against  the  real  estate  which  he 
took  from  Lady  Aritrvm;  for  he  paid  the  interest  and 
part  of  the  principal,  being  at  the  time  personal  repre- 
sentative of  l^y  Antrvniy  and  tenant  for  life  of  her  real 
estate:  Fordham  v.  WaM8(b), 

Mr.  WiUcock,  Q.  C,  and  Mr.  Charles  Hall,  for  Lady 
Louisa  Kerr  and  Mr.  Oregson,  the  representatives  of 
McDonnell 

Mr.  W.  M,  Ja/mes,  Q.  C,  and  Mr.  Robson,  for  the  other 
Defendants. 

The  claim  against  Lady  Antrim's  estate  is  merely  a 
dadm  to  recover  the  assets  of  Sir  H.  Vane  received  by  her; 
that  is,  a  right  to  bring  an  action  of  devastavit,  which  is 
a  simple  contract  claim. 

The  only  person  against  whom  an  action  could  be  brought 
upon  the  bond  would  be  the  personal  representative  of  the 
obligor.  No  action  on  the  bond  would  lie  against  a  debtor 
to  the  estate. 


Mr.  CUffard  in  reply. 
(a)  2  Saond.  64  b. 


(b)  10  Hare,  217. 
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Vice-Chancellor  Sir  W.  Page  Wood: — 

The  question  in  this  case  may  be  shortly  stated  thus: 
Sir  Hewry  Vane  gave  a  bond  to  a  lady  whom  the  Plain- 
tiff representa  He  died  several  years  ago,  having  ap- 
pointed his  son  and  heir-at-law  Sir  H&n/ry  Vane  Tempest 
his  executor,  and  having  left  considerable  real  estate,  which 
descended  to  Sir  Henry  Va/ne  Tempest  The  latter  con- 
tinued to  pay  interest  on  the  bond,  and  made  some  pay- 
ment in  respect  of  the  principal,  and  died,  leaving  Lady 
Antrim  his  widow  and  executrix;  and  she,  acting  as  such 
executrix,  received  his  personal  estate,  and  also  took  con- 
siderable real  estate  by  devise  from  him,  which  had  originally 
been  conveyed  to  him  by  her;  and  afterwards  she  married 
M  *DonneU;  and  a  settlement  was  executed  by  which  a  power 
was  given  to  her  to  devise  and  appoint  this* estate  as  she 
thought  fit.  She  subsequently  died,  not  quite  twenty  years 
before  the  filing  of  the  bill,  having  paid  interest  on  the  bond 
down  to  about  February,  1817.  Her  husband  is  her  repre- 
sentative. He  has  since  died,  and  administration  has  been 
taken  out  by  the  Plaintifife  to  Lady  Antri/m,  Sir  Henry 
Vane  Tempest,  and  Sir  fl.  Van^,  The  first  two  Defend- 
ants are  the  personal  representatives  of  M'DonneU, 

The  question  is,  how  fiur  the  real  estates  of  Lady  AntriTti, 
imder  these  circumstances,  can  be  affected  by  the  claim  to 
this  bond  debt 

I  have  come  to  the  conclusion  that  Sir  H.  Vane  Tem- 
pest took  sufficient  real  estate  by  descent  from  his  feither 
to  pay  this  debt;  and  I  intimated  before,  that^  under  these 
circumstances,  I  was  of  opinion  that  he  was  bound  by  the 
bond  as  heir  to  his  father,  being  liable  under  the  statute 
3  &  4  Will  &  Mary,  c.  14,  to  an  action  upon  the  bond  to 
the  extent  of  the  assets  descended  to  him.  At  the  time  of  his 
death,  I  considered  that  he  was  not  a  specialty  debtor,  as 
upon  a  bond  which  would  bind  his  own  real  estate,  but 
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that  the  debt  was  a  debt  against  bis  personal  estate,  wbicb, 
as  I  then  understood,  bad  been  exhausted;  and  if  that  bad 
been  so  there  would  have  been  an  end  of  the  case,  as  I  bad 
oome  to  the  conclusion^  that  his  own  real  estate,  as  dis- 
tinguished from  the  descended  estates,  could  not  have  been 
affected.  That  hct,  however,  was  not  admitted,  and  ac- 
cordingly an  argument  again  arose  as  to  whether  or  not  the 
Ooontess  of  Antrim  and  her  real  estates  could  be  made 
liable  to  this  debt 


(51 


I  think  that  there  has  been  a  fisdlacy  in  the  veiy  able 
aigument  which  I  have  heard  in  support  of  this  view. 
It  WBS  urged,  that  if  the  Statute  of  Limitations  were  ad- 
mitted to  be  out  of  the  question,  the  bond  creditor  might 
file  a  bill  to  have  the  bond  debt  paid;  and  if  he  could  shew 
that  interest  had  been  paid  thereon  within  twenty  years, 
according  to  the  ordinary  course  of  the  Courts  the  Courts  in 
taking  the  account,  would  take  an  account  of  the  assets  re- 
ceived by  each  of  a  series  of  successive  representatives  of 
the  original  obligor  through  any  devolution  of  the  represen- 
tation; and  that  when  any  representative  was  shewn  to  have 
received  assets,  the  creditor'  might  have  a  remedy  against 
the  real  as  well  the  personal  estate  of  such  person  since 
the  Stat  3  &  4  Will  4,  a  104,  which  has  made  real  estate 
of  a  deceased  debtor  answerable  for  his  simple  contract  debts. 

It  struck  me  during  the  argument  that  the  fidlacy  was 
this: — ^If  a  creditor  files  a  bill  in  respect  of  a  specialty  or 
simple  contract  debt  there  are  two  courses  open  to  him : 
he  may  file  the  bill  on  behalf  of  himself  and  all  other  cre- 
ditors, either  of  the  original  debtor,  or  of  either  of  his  suc- 
cessive representatives  whose  estate  he  may  choose  to  fix 
with  the  debt 


If  the  bill  be  on  behalf  of  the^Plaintifif  and  all  the^ther 
creditors  of  the  original  debtor,  the  decree  in  such  a  suit 
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would  be  for  an  account  of  his  personal  estate,  and  would 
trace  the  assets  through  the  hands  of  his  successive  repre- 
sentatives; but  with  respect  to  the  question  of  the  Statute 
of  Limitations,  it  is  a  very  important  consideration  whom 
the  creditor  has  chosen  to  treat  as  the  principal  debtor 
— ^whether  the  person  against  whose  assets  the  bond^ebt 
is  still  in  force,  or  one  of  his  representatives  who  has  made 
himself  personally  liable  to  such  bond-creditor.  A  case 
which  illustrates  this,  is  Busby  v.  Seymour  (a).  The  cir- 
cumstances there  were,  that  one  Len/n/on,  having  divided 
his  property  by  will  between  his  two  children,  appointed 
Seymour  his  executor,  who  took  possession  of  the  personal 
estate,  and  died  possessed  both  of  real  and  personal  estate, 
and  appointed  his  son  Thom^as  his  executor,  and  then  the 
bill  was  filed  by  one  of  the  children  and  her  husband,  who 
had  obtained  administration  de  bonis  non  to  LeTinon,  not 
on  behalf  of  the  Plaintiff  and  all  other  creditors  of  Sey- 
mxmr,  but  in  respect  of  their  individual  interest  imder  the 
will  of  Ja/mes  Lennon;  and  it  prayed  that  an  account 
might  be  taken  of  the  personal  estate  ot  Ja/mes  Lennon 
which  came  to  the  hands  o{  Seymour  deceased,  or  without 
his  wilful  default  might  have  been  received  by  him,  and 
that  the  Defendant  might  admit  assets  sufficient  to  answer 
the  demand  of  the  Plaintifib,  or  in  default  that  the  trusts 
of  the  wiU  of  Seymxmr  might  be  carried  into  execution, 
and  that  an  account  might  be  taken  of  his  freehold  and 
personal  estates. 


A  decree  was  made  on  that  bill,  simply  directing  an  ac- 
count of  the  assets  received  by  Seymxmr,  as  executor,  pass- 
ing by  the  real  estate,  it  not  being  the  course  of  the 
Court,  where  a  creditor  sues  singly,  to  make  a  decree  as  to 
the  real  estate.  Some  time  afterwards,  it  was  discovered  in 
the  Master's  office,  that  nothing  was  to  be  got  by  that  suit, 


(a)  IJ.  &  L.  627. 
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and  the  parties  filed  another  bill,  which  they  attempted  to 
tack  on  to  the  foimer  suit,  in  order  to  avoid  the  effect  of 
the  Statute  of  Limitation&  Upon  that^  Lord  St  Leonards 
said:  "  The  testator,  whose  assets  are  now  in  question,  died 
in  1805,  nearly  forty  years  ago.  One  of  the  persons  who 
became  entitled  to  the  assets  was  an  infant,  who  did  not 
attain  her  age  of  twenty-one  years  till  1823,  and  the  original 
bill  m  this  cause  was  filed  by  her  and  her  husband  in  that 
year.  That  bill  was  so  framed,  as  not,  by  the  course  of  the 
Court,  to  give  to  the  Plaintifife  in  it  (now  represented  by 
the  present  Plaintiff)  a  right  against  the  real  estate  of  the 
executor  of  the  testator,"'  that  is,  the  de&ulting  party;  "for 
the  Flaintifi's  demand  being  on  the  foot  of  a  devastavit 
by  the  executor,  the  bill  was  not  filed  on  behalf  of  the 
Flaintiffi  and  the  other  creditors  of  the  executor,  but 
simply  on  their  own  behalf;  and  therefore  the  decree  in  it 
was  properly  confined  to  an  account  of  the  personal  assets  of 
the  executor/' 


1855. 


JmigmeiU. 


If  this  bilf  had  been  filed  on  behalf  of  all  the  creditors  of 
Lady  Antrvm,  the  fekUacy  of  the  Plaintiff's  argument  on 
the  statute  woidd  have  been  apparent;  because,  then  it 
would  have  been  evident  that  the  Plaintiff  could  not  be- 
come a  creditor  of  Lady  Antrim,,  that  is,  she  could  not 
become  a  debtor  to  the  estate  of  Sir  Henry  Vcme,  except 
by  the  effect  of  her  devastavit,  and  the  Plaintiff  could 
not  have  filed  such  a  bill  without  admitting  that  it  was 
not  founded  on  the  bond;  it  is  true,  that  the  bond  was 
the  original  ground  of  the  debt^  but  the  plaintiff  became  a 
creditor  of  Lady  Antrim  by  virtue  of  the  devastavit  At 
law,  if  an  executor  committed  a  devastavit,  the  remedy  was 
by  action  of  trespass  against  him — then  came  the  statute 
30  Car.  2,  a  7,  made  perpetual  by  4  &  6  WiU.  &  M.  c.  34f, 
s.  12,  which  gave  against  the  executor  of  an  executor 
the  same,  that  is,  the  personal  remedy,  which  might  be 
had  against  the  executor  by  reason  of  the  devastavit    That 
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statute  has  seldom,  if  ever,  been  acted  on,  but  the  prin- 
ciple is  plain — ^the  remedy  is  founded  on  the  devastavit 
of  the  executor,  and  if  it  is  desired  to  affect  his  real  estates 
a  bill  should  be  filed  by  the  Plaintiff  on  behalf  of  himself 
and  all  the  other  creditors  of  that  executor,  founded  on 
the  devastavit;  the  bond  is  what  leads  up  to  the  remedy, 
but  the  real  foundation  of  the  suit  is  the  devastavit,  as  to 
which  the  remedy  is  barred  by  the  lapse  of  six  years, 
this  Court  following  in  that  respect  the  analogy  of  the 
Courts  of  law. 


In  this  case  the  Plaintiff  has  well  filed  the  bill  as  on 
behalf  of  himself  and  the  other  creditors  of  Sir  Henry  Vane 
Tempest  Then  there  are  statements  all  through  to  shew 
that  other  parties  took  the  debt  upon  themselves;  there  is 
no  mode  of  proving  that  except  by  shewing  that  they  com- 
mitted a  devastavit ;  there  is  no  consideration ;  nothing  is 
stated  to  satisfy  the  requisitions  of  the  Statute  of  Frauds  re- 
specting a  promise  to  pay  the  debt  of  another,  and  if  there 
were,  even  that  would  be  barred  by  lapse  of  time.  The  relief 
to  which  the  Plaintiff  is  entitled  as  a  bond  creditor  of  Sir 
Henry  Vane,  is  to  follow  his  assets  through  the  hands  of  his 
successive  representatives,  according  to  the  ordinary  course 
of  the  Court.  But  then  it  may  be  argued,  why  could  not 
any  of  the  series  of  representatives  set  up  the  Statute 
of  Limitations  by  shewing  that  a  preceding  representative 
had  committed  a  devastavit  more  than  six  vears  ago.  The 
course  of  the  Court  is  to  follow  the  assets  as  long  as  they 
are  to  be  found;  and  if  they  are  in  existence,  no  question 
arises ;  but  there  might  be  a  question  in  the  case  of  an  ex- 
ecutor who  should  so  defend  himself,  as  to  whose  the  debt 
was — ^though  I  think  there  can  be  no  doubt  how  it  would 
be  decided.  The  question  might  arise  between  the  specialty 
creditor  of  the  original  debtor,  and  the  simple  contract  cre- 
ditors of  the  intermediate  executor — ^between  them  it  would 
be  a  simple  contract  debt,  and  the  Plaintiff  could  only  come 
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in  with  the  other  creditors.  But  the  question  of  the  Statute 
of  Limitations  does  not  arise  when  the  Plaintiff  is  merely 
seeking  to  affect  the  personal  estate  of  the  original  debtor 
in  this  course  of  devolution  and  to  take  those  assets,  and 
those  only  which  are  in  the  hands  of  his  representative, 
who  has  no  defence  for  not  treating  them  as  the  assets  of 
the  original  debtor — ^but  when  the  Plaintiff  is  seeking  to 
attack  the  estate  of  the  representative  for  his  default,  as  to 
which  the  question  must  then  be,  what  is  the  foundation 
of  the  claim?  If  the  claim  of  the  Plaintiff  in  this  case 
be  against  the  estate  of  the  person  who  is  represented  by 
the  Defendants,  the  answer  is  that  she  owed  no  specialty 
debt  to  the  Plaintiff;  his  claim  against  her  is  one  which  at 
law  would  be  simply  the  foundation  of  an  action  of  devas- 
tavit^ which  cannot  now  be  brought,  being  barred  by  the 
Statute  of  Limitations,  and  I  am  bound  to  follow  that 
analogy  and  to  hold  that  the  remedy  against  the  real  estate 
of  Lady  ATUrim  is  barred  by  lapse  of  time. 
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DicLiLRE  that  not  oaly  the  personal  estate  of  Sir  Henry  Vcme,  the 
origiiud  obligor,  but  that  of  Sir  Henry  Vane  Tempeet^  receivecl  by 
laAy  Antrim  as  his  personal  representative,  was  liable  to  satisfy  the 
moneys  secured  by  and  remaining  unpaid  in  respect  of  the  bond. 

Inquire  what  ia  due  for  principal  and  interest  on  the  bond. 

Take  an  aooount  of  the  personal  estate  of  Sir  Henry  Vane  Tempeet 
reedyed  by  Lady  Antrim^  and  declare  that  what  may  be  found  due 
<m  sodi  account  is  to  be  answered  by  the  Defendants,  Oregeon  and 
l4dy  Louiea  Kerr,  as  personal  r^resentatives  of  Lady  Antrim  and 
M^lhMidlf  her  late  husband ;  and,  if  they  do  not  admit  assets,  then 
take  an  account  of  the  real  estate  of  McDonnell. 

Inquire  whether  any  personal  estate  of  S\x  Henry  Vane  has  been 
noei?ed  by  McDonnell  in  specie,  and  what  has  become  thereof 

Dismiss  the  bill  against  the  persons  entitled  to  the  real  estate  of 
I^dy  ArUrinL 


MvMOeof 
Jj€crtit» 


TOLtt 


K.  J. 
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Solicitar'a  JL  HE  PlaintiflF,  George  Douglas  Aubin,  and  the  Defend- 

Rai^^PaH't'  ant,  Henry  Frederic  EoU,  being  in  partnership  together 

^Fii^P^lie  ^  solicitors,  on  the  1st  of  September,  1848,  entered  into 

Policy—  the  following  agreement: 

Agreement  to 
grant  Annuity 

'l^^^s  "  ^®  ^^  hereby  declare  and  agree  our  mutual  positions  to 

be  as  follows:  First.  That  all  partnership  accounts  between 

An  agreement 

between  two     US  up  to  the  29th  of  July,  1846,  have  been  duly  closed  and 

^1^rehi>  settled.     Secondly.  That  since  the  29th' of  July,  1846,  the 

togethe^  that  capital  invested  by  the  said  George  Douglas  Aubin  in  our 

should  con-  copartnership  business  has  become  and  still  is  the  sole  pro- 

onthebST^  perty  of  the  said  Henry  Frederic  HoU.     Thirdly.  That 

thdr^ofnT  fr^"^  ^^^  ^^  ^^^^  ^^  *^^y'  1^^^'  ^^^  ^^  ^^'^'Hf  Frederic 
names,  and       HoU  has  been  and  still  is  entitled  to  the  whole  profits  of 

should  be  en-  .  ,      ,  .  ,         ,  ,     ^      ^  , 

titled  to  all  the  the  busmess  earned  on  by  him  imder  the  style  of  'HoU 
of^andshoiSd  and  ilitfriTi.'  That  in  consideration  of  this  arrangement^ 
gronttothe      the  ssAd  Henry  Frederic  HoU  shall,  fi-om  the  first  day  of 

other  partner  ^  ^  ''  ^ 

an  annuity  of  October  next,  grant  unto  the  said  George  Douglas  Aubin 

the  iife  ""hfs  a  dear  annuity  of  300Z.  during  the  life  of  his  mother  Mrs. 

the^evek^o^f^  ^ii^ofte^A  AvUn,  he  the  said  George  Douglas  AvUn  pay- 

his  dying  in  inor  thereout  all  interest  now  or  hereafter  to  become  due  by 

the  lifetime  of  ,  .  „      ^.      .  ,  .  .  ^  „  "^^ 

his  mother,  him  to  Mr.  Clapham  or  his  assigns.  That  all  arrears  of 
to  his  wdow  ^^^  annuity  of  150Z.  agreed  to  be  paid  to  the  said  George 
lool'^d"^*^  ^^   Doitgrtoa  Avhin  by  the  said  Henry  Frederic  HoU,  accord- 

the  remainder 

of  his  mother's  life,  and  should  indemnify  him  against  all  liability  in  respect  of  his  name  being 
used,  and  that  the  partnership  Bhould  cease  on  the  death  of  the  mother  of  the  retiring  partner: 
— Held  not  to  be  void  as  against  public  policy,  but  to  be  a  valid  and  binding  agreement 

Held,  also,  that  the  agreement  must  be  considered  to  mean,  that  an  annuity  was  to  be 
granted  by  deed,  and  that  the  retiring  partner  was  entitled  to  enforce  specific  performance 
of  such  agreement. 

Held,  further,  that,  as  incidental  to  such  relief,  the  Court  would  decree  an  aooount  and 
payment  of  the  arrears  of  the  annuity,  and  would  not  direct  the  deed  to  be  ante-dated,  so  as 
to  coyer  them,  and  leave  the  pliuntiff  to  recover  at  law  upon  the  deed. 

SemhUt  that  the  Plaintiff  ought  strictly  to  have  tendered  a  deed  for  execution  before  filing 
the  bill ;  but,  as  it  was  proved  that  he  had  made  a  formal  demand  for  the  arrears, — Held^ 
that  he  was  entitled  to  his  costs. 
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ing  to  the  agreement  of  the  29th  of  Jtdy,  1846,  have  been 
fiiUy  paid  and  satisfied.  That  in  the  event  of  the  decease 
of  the  said  Oeorge  Douglas  Aubin  in  the  lifetime  of  his 
mother  the  said  Elizabeth  Avhin,  the  said  Hmry  Frederic 
Holt  shall  pay  to  any  widow  the  said  Oeorge  Douglas 
Avhin  may  leave  him  surviving  an  annuity  of  lOOZ.  per 
annum  during  the  life  of  the  said  Mr&  Elizabeth  Auhin, 
on  whose  decease  the  said  annuities  to  cease  altogether. 
That,  in  the  event  of  the  decease  of  the  said  Henry  Frederic 
HoU  in  the  lifetime  of  the  said  Mrs.  Elizabeth  Aubin,  the 
add  George  Douglas  Aubi/n  shall  be  entitled  to  receive  the 
sum  of  5002.  in  principal  money  out  of  the  estate  or  pro- 
perty of  ihe  said  Henry  Frederic  HoU,  and  to  the  entire 
profits  of  the  business  of  the  said  '  HoU  and  Aubi/n'  from 
the  day  of  the  decease  of  the  said  Henry  Frederic  HolL 
Tbsi  the  said  Henry  Frederic  HoU  shall  be  permitted  to 
cany  on  his  business  in  the  name  and  imder  the  style  of 
'HoU  and  Aubm'  he  indemnifying  and  guaranteeing  the 
said  Oeorge  Douglass  Avhin  from  all  liability  in  respect  of 
his  name  being  used  as  aforesaid.  That  at  the  decease  of 
the  said  Elizabeth  Aubin,  the  partnership  between  us  to 
cease  and  determine.'' 

HoU  thereupon  continued  for  some  time  to  carry  on  his 
business  of  solicitor  and  attorney  under  the  name  and  style 
of  "  HoU  and  Aubi/ru"  The  annuity  fell  into  arrear,  and 
on  the  17th  of  Jxme,  1854!,  the  Plaintiffs  solicitors  wrote  to 
the  Defendant^  requesting  payment  of  the  arrears  of  the  an- 
nuity, and  execution  of  a  proper  deed,  within  fourteen  days 
&om  that  time ;  and  intimating  that  if  such  request  were  not 
complied  with,  they  were  instructed  to  proceed  to  enforce  it. 

The  Plaintiff  did  not  tender  any  deed  to  be  executed. 

The  bill  prayed  that  the  Defendant  might  be  ordered  by 
deed  or  otherwise  to  effectually  grant  and  secure  to  the 
Plaintiff  an  annuity  of  800{.,  according  to  the  terms  of  the 
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Nov,  'StZrd.  AUBIN  V.  HOLT. 

Solicitoi^t  jLhE  PlaintiflF,  George  Douglas  Auhin,  and  the  Defcnd- 

RaiiingPart'  ant,  Henry  Frederic  HoU,  being  in  partnership  together 

Fir^TMk  ^  solicitors,  on  the  1st  of  September,  1848,  entered  into 

Policy—  the  following  agreement: 

Agreement  to 
grant  Annuity 

5w^^o2^  "  ^^  ^®  hereby  declare  and  agree  our  mutual  positions  to 

be  as  follows:  First.  That  all  partnership  accounts  between 

between  two  US  up  to  the  29th  of  July,  184«6,  have  been  duly  closed  and 

S^l^iSS  ^^^^^^'     Secondly.  That  since  the  29th' of  July,  1846,  the 

*°s«tiie]^  *****  capital  invested  by  the  said  George  Douglas  AuHn  in  our 

should  con-  copartnership  business  has  become  and  still  is  the  sole  pro- 

on  the  b^-*^  perty  of  the  said  Henry  Frederic  HoU.     Thirdly.  That 

thdr^ofnT  ^^^  ^^^  ^^  2^*^  ^f  *^^y'  ^^*^'  *®  ^^  ifenrj^  Fredei^c 
names,  and       SoU  has  been  and  still  is  entitled  to  the  whole  profits  of 

should  be  en- 
titled to  all  the  the  business  carried  on  by  him  under  the  style  of  'HoU 

orandshoiSd  ^^^  AvMu/  That  in  consideration  of  this  arrangement, 
grant  to  the      h^q  gaid  Henry  Frederic  HoU  shall,  from  the  first  day  of 

other  partner  "^  ,  •' 

an  annuity  of  October  next,  grant  unto  the  said  Geoi^ge  Douglas  Aubin 

the  iife  o"h?8  ^  clear  annuity  of  SOOL  during  the  life  of  his  mother  Mrs. 

Se^evcnt'^f'"  ^li^<^f^^  Aubiu,  he  the  said  George  Douglas  Aubin  pay- 

hia  dying  in  ing  thereout  all  interest  now  or  hereafter  to  become  due  bv 

the  lifetime  of  ,  .  _  _      ^-      ,  ,  .  .  ^  „  "^ 

his  mother,  him  to  Mr.  Clapham  or  his  assigns.  That  all  arrears  of 
to  hil^^dow  ^^^  annuity  of  150Z.  agreed  to  be  paid  to  the  said  George 
loo^^^d^*^  ®^   Douglas  Aubin  by  the  said  Henry  Frederic  HoU,  accord- 

the  remainder 

of  his  mother's  life,  and  should  indemnify  him  agninst  all  liability  in  respect  of  his  name  being 
used,  and  that  the  partnership  uhould  cease  on  the  death  of  the  mother  of  the  retiring  partner: 
— JSeld  not  to  be  void  as  against  public  policy,  but  to  be  a  valid  and  binding  agreement. 

ffeld,  also,  that  the  agreement  must  be  considered  to  mean,  that  an  annuity  was  to  be 
granted  by  deed,  and  that  the  retiring  partner  was  entitled  to  enforce  spedfio  performaaca 
of  such  agreement 

Beld,  further,  that,  as  incidental  to  such  relief,  the  Court  would  decree  an  account  and 
payment  of  the  arrears  of  the  annuity,  and  would  not  direct  the  deed  to  be  ante-dated,  bo  as 
to  cover  them,  and  leave  the  plaintiff  to  recover  at  law  upon  the  deed. 

Semhle,  that  the  Plaintiff  ought  strictly  to  have  tendered  a  deed  for  execution  before  filing 
the  bill;  but,  as  it  was  proved  that  he  had  made  a  formal  demand  for  the  arrears, — fftld, 
that  he  was  entitled  to  his  costs. 
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ing  to  the  agreement  of  the  29th  of  July,  1846,  have  been 
My  paid  and  satisfied.  That  in  the  event  of  the  decease 
of  the  said  George  Douglas  Aubm  in  the  lifetime  of  his 
mother  the  said  SUzaieth  Aubin,  the  said  Henry  Frederic 
HoU  shall  pay  to  any  widow  the  said  Qeorge  Douglas 
A'oiin  may  leave  him  surviving  an  annuity  of  lOOZ,  per 
annum  during  the  life  of  the  said  Mr&  Elizabeth  Aubin, 
on  whose  decease  the  said  annuities  to  cease  altogether. 
That,  in  the  event  of  the  decease  of  the  said  Henry  Frederic 
H6U  in  the  lifetime  of  the  said  Mrs.  ElizaheOi  Aubin,  the 
said  George  Douglas  Aubm  shall  be  entitled  to  receive  the 
sum  of  500i.  in  principal  money  out  of  the  estate  or  pro- 
perty of  tie  S£dd  Henry  Frederic  HoU,  and  to  the  entire 
profits  of  the  business  of  the  said  '  HoU  and  Aubin,'  from 
the  day  of  the  decease  of  the  said  Henry  Frederic  HolL 
Thai  the  said  Henry  Frederic  HoU  shall  be  permitted  to 
cany  on  his  business  in  the  name  and  under  the  style  of 
*HoU  and  AvMn,'  he  indemnifying  and  guaranteeing  the 
said  George  Douglass  Aubin  from  all  liability  in  respect  of 
his  name  being  used  as  aforesaid.  That  at  the  decease  of 
the  said  Elizabetk  Auhm,  the  partnership  between  us  to 
cease  and  determine/' 

Holt  thereupon  continued  for  some  time  to  carry  on  his 
bosinesB  of  solicitor  and  attorney  under  the  name  and  style 
of  "  Jloft  and  Avbm,"  The  annuity  fell  into  arreax,  and 
on  the  17th  of  June,  ISS*,  the  Plaintiffs  solicitors  wrote  to 
the  IMendant^  requesting  payment  of  the  arrears  of  the  an- 
nuity, and  execution  of  a  proper  deed,  within  fourteen  days 
&om  that  time ;  and  intimating  that  if  such  request  were  not 
complied  with,  they  were  instructed  to  proceed  to  enforce  it 

The  Plaintiff  did  not  tender  any  deed  to  be  executed. 

The  bill  prayed  that  the  Defendant  might  be  ordered  by 
<leed  or  otherwise  to  effectually  grant  and  secure  to  the 
Plaintiff  an  annuity  of  300i.,  according  to  the  terms  of  the 
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said  agreement;  and  also  to  duly  and  effectually  indemniiy 
and  guarantee  the  Plaintiff  from  all  liability  in  respect  of 
such  use  of  his  name  as  aforesaid,  and  any  further  use 
thereof,  and  otherwise  specifically  to  perform  the  said  agree- 
ment on  his  part  (the  Plaintiff  offering  to  perform  it  on  his 
part),  and  for  an  account  and  payment  of  what  was  due  to 
the  Plaintiff  from  the  Defendant  in  respect  of  the  said  an- 
nuity or  otherwise  imder  the  said  agreement 


Argunumi,         Mr.  RoU,  Q.  C,  and  Mr.  Roberta  for  the  Plaintiff. 

This  agreement  is  not  in  itself  a  grant  of  an  annuity.  No 
action  at  law  would  lie  upon  it,  for  an  annuity  cannot  be 
granted  inter  vivos  without  deed:  Re  Locke  (a).  The 
annuity,  being  for  life,  is  of  the  nature  of  a  freehold,  and 
therefore  can  only  be  granted  by  deed. 

Mr.  Willcock,  Q.  C,  and  Mr.  H,  Prendergaat  for  the 
Defendant 

The  agreement  amoimts  to  a  grants  and  the  proper 
remedy  is  by  an  action  at  law,  and  there  is  therefore  no 
remedy  in  this  Court :  Bensley  v.  Burdon  (b). 


But  if  not,  this  is  not  such  an  agreement  as  this  Court 
will  decree  to  be  specifically  performed;  for  it  is  illegal,  be- 
cause it  contemplates  the  retirement  of  the  Plaintiff  from 
the  partnership,  leaving  his  name  in  it  as  an  inducement  to 
people  to  deal  with  the  Defendant :  Bunn  v.  Ouy  (c), 
Candler  v.  CcmcUer  (d),  Thombury  v.  BeviU  (e). 

Then  there  is  no  claim  for  an  account;  for  the  items  of 


(a)  2  Dowl.  &  Ry.  603. 

(6)  2  S.  &  S.  519. 

(c)  4  East,  190;  1  Smith  1. 


(d)  Jac  225. 

(e)  1  Y.  &  C.  C.  C.  554 


U)  be  executed,  which  he  has  not  done. 
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account  are  all  on  one  side^  and  there  are  no  mutual  liabi* 
lilies:  Foley  v.  Hill  (a). 


The  Plaintiff  before  suing  ought  to  have  tendered  a  deed         
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Vicb-Chanckllor  Sir  W.  Pagk  Wood  :— 

The  last  pointy  as  to  the  tender  of  a  deed,  only  affects  the 
question  of  costs. 

The  Plaintiff  is  entitled  to  have  this  agreement  per- 
fonned,  fortlie  agreement  itself  is  in  terms  to  grant  an 
annuity,  and  is  not  such  an  instrument  as  he  is  entitled  to 
have  to  secure  the  annuity.  For  this  purpose  the  Plaintiff 
is  entitled  to  have  a  deed,  and  ought  not  to  be  left  to  his 
lemedy  at  law  upon  this  agreement^  which  may  well  be 
taken  not  to  be  an  agreement  to  pay  the  anniuty. 


Judgment. 


With  respect  to  the  objection  on  the  ground  of  public 
policy,  the  first  observation  on  Lord  Eldon'a  judgment  in 
Candler  v.  Camdler  (b)  is,  that  it  is  in  favour  of  this  claim 
in  one  respect  He  says  that  he  had  doubted  the  legality 
of  similar  arrangements,  but  was  happy  to  find  the  Court 
of  King's  Bench  to  be  of  a  different  opinion  in  Bunn  v. 
Ouy(c),  though  he  never  could  entirely  reconcile  himself  to 
their  doctrine;  and  that  it  was  one  of  the  commonest  things 
in  the  world,  as  I  believe  it  is  to  this  day,  tor  a  solicitor  to 
retire  from  a  firm  leaving  his  name  in  it  The  case  of 
Thombury  v.  BeviU  (d)  was  of  a  different  character.  There 
a  person,  who  had  never  been  in  the  firm  before,  was 
brought  in  upon  the  retirement  of  one  of  the  partners^  imder 
the  name  of  the  retiring  partner ;  and  being  entirely  a 


(a)  1  Ph.  399. 

(b)  Jao.  225. 


(c)  4  East,  190. 

(d)  lY.&C.C.a554. 
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1856.  atranger  in  the  business,  he  was  allowed  to  use  the  name  of 
an  experienced  person  to  launch  him  in  the  world,  never 
haying  had  any  connexion  with  such  person  previously. 
That  is  a  veiy  different  transaction  from  one  partner  in  a 
Judgmgiu,  ^^^^^  retiring,  and  the  name  of  the  firm  remaining  un- 
changed. 

The  agreement  must  be  legal  or  illegal,  and  it  is  not 
within  the  discretion  of  the  Gaurt  to  refuse  specific  perform- 
ance, because  an  agreement  savours  of  illegality.  It  must 
be  shewn  to  be  illegal 

As  to  the  account,  the  Plaintiff  has  a  right  to  have  it 
taken  as  incidental  to  the  other  relief;  and  this  Court  is  not 
bound,  instead  of  taking  the  account,  to  direct  the  deed 
to  be  ante^ted  so  as  to  include  the  arrears  of  the 
annuity. 

With  respect  to  the  eflfect  of  the  omission  to  tender 
a  deed  for  execution  upon  the  costs,  I  must  hear  the 
reply. 


Mr.  JRoU,  Q.  C,  in  reply  upon  this  point, 

Vice-Chancellob  : — 

Upon  ibis  point  of  the  tender  I  should  have  thought 
that  the  Haintifl^  by  omitting  tQ  make  it,  bad  forfeited  his 
right  to  costs;  but  before  instituting  this  suit  he  asked  the 
^Defendant  also  to  pay  the  annuity;  and  it  was  his  duty  to 
take  some  step  to  do  this,  and  his  failing  to  do  this  has 
made  this  suit  necessary.  On  that  groimd  only  I  think 
the  Plaintiff  is  entitled  to  costs. 


Minuu  of         Take  an  account  of  the  arrears.    Decree  payment,  and  the  execu- 
i>ec9'ee.        tion  of  a  proper  deed,  to  be  settled  in  Chamber9  if  the  parties  differ. 
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SIMPSON  v.  MORLEY.  Decithl^ith. 


0 


N  tUe  4th  day  of  August,  1848,  Oeorge  Binks  recovered  2  <fc  3  v%ct.  e, 

.    ,  .  .        .     .,      ^  ,    -r*       ,  -         r,  11— Ci^editori 

judgment  in  an  action  m  the  Queens  Bench  against r^Yin-  —Right 

m  MiyrUy,  for  738Z.  195.,  besides  his  costs  of  suit,  which  TjTdJ^^ 

were  taxed  at  the  sum  of  37?.  3«.,  and  such  judgment  waa  Registration. 

duly  entered  up.  The  provuion 

•  ofthe2&3 

Vict.  c.  11,  g. 

On  the  5th  of  August,  1848,  John  Clayton,  Maihew  \l^^^ 
Clayton,  WiUiam  Dunn,  and  John  Bailey  Langhorne,  shall,  after  the 

.         ,  _^  Gzpiratioii  of 

recoYered  judgment  in  an  action  in  the  Queen's  Bench  five  years  from 

against  the  same  Francis  Morley,  which  was  afterwards  thereof^e 

duly  entered  up  for  the  sum  of  252i.  la,  5d.,  and  costs  of  ^'^f  »»'^  ^^j^ 
,  •^  -^^        ^  ^  against  lands, 

suit,  together  with  interest  from  the  day  of  entering  up  tenements, 
,   .    J  and  other  he- 

SUCn  judgment  reditamenta 

as  to  creditors, 
unless  re-regis- 

On  the  5th  of  August,  1848,  these  two  judgments  were  *ered  within 

five  years 

registered  in  the  Common  Pleas,  and  on  the  12th  of  the  before  the 
same  month  they  were  also  registered  in  the  county  of  Editors  ac- 
Tork,  where  the  judgment  debtor  had  some  property.  crued,  refers 

ditors  who 

Francis  Morley  died  on  the  3rd  of  August,  1854,  intes-  right  or  inter- 
tate,  and  letters  of  administration  of  his  estate  were  granted  ^^  J^^^_ 

to  the  Defendant.  ™®^^"»  or  here- 

ditaments, as, 
for  example, 

At  the  time  of  his  death  he  was  possessed  of  leasehold  e^^o^^^l* 
property  in  Yorkshire.  cree,  direct- 

'^      "^  ing  a  sale  of 

such  property. 

On  the  23rd  of  November,  1854,  the  two  judgments      Creditors  of 

were  re-registered  at  the  Common  Pleas.  .  debtoThave 

not,  on  his 
death,  a  right 
B^dnst  his  leasehold  property,  in  the  hands  of  his  executor  or  admiuistmtor,  within  the 
meaning  of  this  Act. — Qiuere,  if  they  have,  even  after  a  creditorb'  decree,  any  such  right  in 
ibeepecific  chattels  of  the  deceased  debtor,  unless  the  decree  directs  thorn  to  be  sold  for  the 
benefit  of  the  creditors. 

/»  re  Perrin,  2  Dru.  &  War.  147,  distinguished. 
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'  On  the  30ih  of  November,  1854,  a  creditors'  suit  was  in- 
stituted to  administer  the  estate  of  Francis  Morley,  and 
on  the  2nd  of  December,  1854,  the  usual  creditors'  decree 
was  made  in  that  suit 

On  the  25th  of  January,  1855,  the  Plaintiff,  under  a 
power  of  attorney  for  that  purpose  given  him  by  the  said 
judgment  creditors,  filed  the  bill  in  this  suit,  against  the 
administratrix  of  Francis  Morley,  to  realise  the  judgment 
debts  by  sale  of  the  said  leasehold  property. 


ArgwnefU.  Mr.  RoU,  Q.  C,  and  Mr.  J.  K  Palmer,  for  the  Plaintiffsi 
—The  statutes  1  &  2  Vict  c.  110,  ss.  13  and  19,  and  2  &  3 
Vict  c.  11,  a  4,  are  the  enactments  specially  relating  to 
this  question.  The  creditors  mentioned  in  &  ^  of  the  lat- 
ter Act  must  mean  creditors  upon  the  real  estate,  not  cre- 
ditors only  of  the  owner  of  it  Neither  a  simple  contract 
nor  a  specialty  creditor  has  any  lien  or  charge  of  any  kind 
upon  the  estate  until  he  obtains  a  decree  or  judgment  In 
Nugent  v.  O-ifford  (a),  the  executor  had  assigned  a  mort- 
gage for  a  term  of  years,  belonging  to  the  testator's  estate, 
in  satisfaction  of  a  debt  of  his  own,  and  Lord  Hardwicke 
says,  **  The  question  is,  if  the  two  daughters,  who  are 
allowed  to  be  creditors,  are  entitled  to  follow  this  mortgage 
term  (in  the  hands  of  the  Plaintiff  as  assignee  of  it)  as  spe- 
cific assets,  lam  of  opinion  they  are  not;  but  that  the 
Plaintiff  is  entitled  to  the  benefit  of  such  assignment  by 
the  executor.  At  law  the  executor  has  power  to  dispose  of 
and  alien  the  assets  of  the  testator;  and  when  they  are 
aliened  no  creditor  by  law  can  follow  them — ^for  the  de- 
mand of  a  creditor  is  only  a  personal  demand  against  the 
executor  in  respect  of  the  assets  come  to  his  hands,  but  no 
lien  on  the*assets." 

In  Beavan  v.  Lord  Oxford  (6),  recently  decided  in  the 

M'Naghten,     and 


(a)  1  Atk.  463. 

(6)  To  be  reported  by  Messrs. 


De     Gex, 
Gordon. 
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Court  of  Appeal,  A,,  a  judgment  creditor,  bad  regis- 
tered, and  then  B.,  another  judgment  creditor,  registered 
within  five  years  after  the  registry  by  -4. :  then  five  years 
since 4 /«  registry  expired,  and  after  an  interval.  A,  re-r^is- 
tered;  and  then  there  arose  a  contest  as  to  priority  between 
A.  and  B.;  and  the  Court  decided,  that  as  against  B.  the 
effect  otA.'e  first  registration  was  never  lost,  and  that  A. 
had  priority  over  B, 

Then  in  this  case  the  Plaintiff's  judgments  were  also  re- 
gistered in  Yorkshire,  and  that  gives  him  priority  inde- 
pendently of  the  registry  at  the  Ciommon  Pleas.  It  was 
decided  by  Lord  Cranworth,  in  Johnson  v.  Holdavxyrth  (a), 
that  r^istry  of  a  judgment  at  the  Ciommon  Pleas  did  not 
compensate  for  want  of  registry  in  Yorkshiret  so  that  a  cre- 
ditor by  a  judgment  registered  both  in  Yorkshire  and 
LoTidon  filing  a  bill  to  redeem  a  prior  mortgagee  and  fore- 
close the  mortgage,  need  not  make  parties  persons  who  had 
subsequent  judgments  registered  iuLondon  but  not  in  York- 
Aire.  ]Tice-Chancellob. — It  is  impossible  to  say  that 
a  judgment  registered  in  Yorkshire  is  excepted  fi*om  the 
operation  of  the  Acts  for  the  registration  of  judgments. 
They  require  every  judgment  to  be  registered,  and  to  be 
re-registered  within  five  yeara] 

Mr.  James,  Q.  C,  and  Mr.  Cairns,  for  the  Defendant. — 
The  creditors  mentioned  in  the  stat.  2  &  3  Vict  all,  are 
creditors  of  the  person,  and  not  necessarily  creditors  having 
a  charge  on  the  land.  In  re  Perrin  (b)  decided  that  the 
"word  creditors,  in  a  similar  provision  of  the  3  &  4  Vict  c. 
105,  included  simple  contract  creditors,  for  the  purpose  of 
saving  to  them  a  right  which  they  had  by  6  WilL  4,  c.  14, 
&  126,  to  come  in  pari  passu,  under  a  commission  of  bank- 
ruptcy, with  a  judgment  creditor  whose  judgment  had  been 
obtained  by  confession. 


1855. 


Argwmeni. 


{a)  1  Sim.  N.  S.  106. 


(6)  2  Dm.  &  War.  147. 
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Mr.  iZoft,  Q.  C;,  in  reply. 
Judgment  was  reservei 


Vice-Chancellob  Sir  W.  Page  Wood: — 

I  delayed  giving  judgment  in  this  case  because  I  wished 
to  consider  the  decision  of  Lord  SL  Leorvarda  in  the  case 
which  was  cited,  In  re  Perrin(a).  I  think  that  case 
raises  no  valid  objection  to  the  construction  contended  for 
by  the  Plaintiff  in  this  suit.  Independently  of  that  case,  I 
entertained  no  doubt  upon  the  construction  of  the  stat  2  & 
3  Vict  c.  II.  That  statute  directs  that  all  judgments  re- 
gistered pursuant  to  the  provisions  of  the  I  &  2  Vict,  a 
1 10  shall,  after  the  expiration  of  five  years  from  the  former 
registration,  "  be  null  and  void  against  lands,  tenements, 
and  other  hereditaments,  as  to  purchasers,  mortgagees,  or 
creditors." 

From  that  part  of  the  statute  it  is  clear,  that  an  unregis- 
tered judgment  is  not  to  be  void  altogether,  either  against 
creditors  or  any  one  else.  In  an  administration  in  this 
Court,  for  example,  such  a  judgment  creditor  would  have 
priority  over  creditors  otherwise  than  by  judgment.  It  is 
only  as  against  the  lands,  tenements,  and  hereditaments  of 
the  judgment  debtor,  that  the  operation  of  the  judgment  is 
thus  limited ;  and  if  it  rested  there,  the  necessary  inference 
would  be,  that  the  creditors  intended  by  that  Act  must  be 
creditors  who  have  an  interest  in  the  land  The  meaning 
miist  be,  that  the  judgment  is  not  to  be  void  altogether  if 
not  registered,  but  only  in  a  conflict  between  the  judgment 
creditor  and  other  creditors  having  an  interest  in  the  land. 

But  the  further  provisions  of  the  Act  make  the  con- 
struction plain.  It  continues,  "unless  a  like  memorandum 
or  minute  as  was  required  in  the  fiirst  instance  is  again 


(a)  2  Dm.  &  War.  147, 
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left  with  the  Senior  Master  of  the  eaid  Court  of  Common 
Pleas  within  five  years  before  the  execution  of  the  convey- 
ance, settlement,  mortgage,  lease,  or  other  deed  or  instru- 
ment vesting  or  transferring  the  legal  or  equitable  right, 
title,  estate,  or  interest  in  or  to  any  such  purchaser  or  mort- 
gagee for  valuable  consideration,  or  as  to  creditors  within 
five  years  before  the  right  of  such  creditors  accrued,  and  so 
totiesquoties  at  the  expiration  of  every  succeeding  five  year&'' 
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I  think  that  the  meaning  of  this  is  so  clear,  that  no 
other  construction  is  possible  The  Act  does  not  say  five 
years  before  the  creditor  became  such,  but  before  his  "  right 
accnied;"  and  it  is  obvious  what  that  right  must  mean, 
from  the  previous  words  of  the  statute,  which  refer,  in  the 
case  of  purchasers  and  mortgagees,  to  the  execution  of  the 
deed  or  instrument  vesting  in  them  their  respective  in- 
terests. When  the  Act  referred  to  creditcurs,  it  ooidd  notspeak 
of  a  deed  alone  as  giving  ihem  their  rights,  because  such 
rights  might  attach  under  a  bankruptcy  or  by  a  decree  in 
this  Court;  but  it  must  mean  a  right  to  the  lands,  and  then 
the  judgment  must  be  roistered  within  five  years  before 
such  right  accrued,  in  order  to  give  it  priority  over  such 
light  I  agree  with  the  argument,  that  the  construction  of 
the  word  **  right"  is,  the  right  of  the  creditor  to  dispute 
the  right  of  the  judgment  creditor;  but  the  right  intended 
is  aright  to  the  land. 


Then  when  does  a  creditor  acquire  a  right  against  lease- 
hold property,  which  is  the  property  sought  to  be  affected 
in  this  case?  Of  course,  during  the  life  of  the  owner  there 
is  no  question.  After  his  death  the  creditor's  right  is 
simply  this:  he  has  no  specific  right  against  the  leasehold  or 
against  any  other  chattel  of  the  deceased  debtor  of  which  his 
executor  may  have  taken  possession.  He  has  a  right  to 
sue  the  executor  and  to  obtain  a  decree  against  him;  and  I 
should  have  considerable  doubt,  and  I  do  not  now  deter- 


76 


1856. 


Judgment, 


CASES  IN  CaaANCERY. 

mine  the  point,  whether,  upon  a  common  decree  for  an  ac- 
count, any  right  would  attach  upon  the  leaseholds  or  upon 
any  specific  chattel,  unless  the  decree  also  directed  a  sale  of 
such  leaseholds  or  chattel  Before  bill  filed  or  before  de- 
cree, he  had  no  more  right  to  leaseholds  than  to  any  other 
chattel — ^in  other  words,  he  had  no  right  at  alL  He  had 
only  a  right  to  see  that  the  executor  got  in  all  the  property, 
and  applied  it  in  payment  of  the  debta  Suppose  the  exe- 
cutor had  sold  the  leaseholds  in  order  to  pay  the  debts,  an 
unr^istered  judgment  is  not  void^  but  the  judgment  cre- 
ditor could  come  in  in  priority  to  simple  contract  creditors 
in  the  administration  of  the  proceeds  of  the  sale.  It  was 
argued  that  an  executor  is  a  trustee  in  this  Courts  and  if 
he  improperly  aliens  the  assets,  this  Court,  at  the  suit  of 
a  creditor,  will  follow  them  into  the  hands  of  the  assign, 
and  will  allow  the  creditor  to  fasten  upon  them.  That 
would  apply  to  any  chattel,  but  it  does  not  shew  that  a 
creditor  has  any  lien  upon  specific  parts  of  the  assets.  If 
he  can  shew  that  the  executor  has  sold  plate,  for  instance, 
to  pay  a  debt  of  his  own  to  a  person  who  was  aware  of  the 
fraud,  the  creditor  may  follow  it. 


I  am  bound  to  hold,  that  the  statute  2  &  3  Yici  c.  11, 
does  not  admit  of  any  other  construction  than  that  a  judg- 
ment is  null  and  void  against  the  lands  of  the  debtor  in 
respect  of  any  creditor  who  can  assert  a  right  against  those 
lands,  unless  registered  within  five  years  before  such  right 
accrued.  Here  the  judgment  was  re-registered  within  five 
years  before  the  bill  in  the  creditors'  suit  was  filed. 

In  re  Perrin  (a)  was  a  very  different  case.  It  was  a 
question  of  construction  of  a  statute  upon  words  which 
seem  so  plain  that  I  am  not  surprised  that  Lord  St  Leo- 
ruirda  said  he  had  no  doubt  upon  the  point,  and  only  re- 


(a)  2  Dru.  &  War.  147. 
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Berved  his  judgment  aa  to  how  far  the  previous  statute, 
6  WiL  4,  a  14,  had  aflTected  the  questioD.  By  that  statute 
it  was  enacted,  that  a  judgment  creditor,  who  had  obtained 
a  judgment  by  confession,  should  be  in  the  same  position 
in  bankruptcy  as  a  simple  contract  creditor.  There  was  an 
Irish  Act  which  included  in  one  clause  several  things  which 
are  more  distributed  in  the  corresponding  Act  relating  to 
this  country,  and  gave  certain  rights  to  the  judgment  cre- 
ditor; and  in  that  Act,  after  giving  a  judgment  the  effect 
of  a  charge  upon  land,  this  provision  occurs:  ''nor  shall 
such  charge  operate  to  give  the  judgment  creditor  any 
preference  in  case  of  the  bankruptcy  of  the  person  against 
whom  such  judgment  shaU  have  been  entered  up,  imless 
such  judgment  shall  have  been  entered  up  one  year  at 
least  before  the  bankruptcy:  provided  also,  that^  as  re- 
gards purchasers,  mortgagees,  or  creditors  who  shall  have 
become  such  before  the  time  appointed  for  the  commence- 
ment of  this  Acty  such  judgment  shall  not  affect  lands, 
tenements,  or  hereditaments  otherwise  than  as  the  same 
would  have  been  affected  by  such  judgment  if  this  Act  had 
not  been  passed ;"  and  the  very  case  had  arisen  of  creditors 
under  a  bankruptcy,  which  was  the  case  contemplated  by  the 
first  part  of  the  clause  which  I  have  read  The  judgment 
creditor  claimed  to  have  certain  rights  in  respect  of  a  bank- 
rapt's  property,  and  urged  that  the  simple  contract  creditors 
had  no  right  to  oppose,  because  the  word  "  creditor  "  must 
be  taken  to  mean  persons  who  were  like  himself  in  the  posi- 
tion of  judgment  creditors.  Lord  St  Lecmxx/rds  said,  that  was 
not  so,  for  the  preceding  clause  dealt  with  the  case  of  cre- 
ditors in  bankruptcy.  The  bankruptcy  was  a  statutory 
execution  for  the  benefit  of  all  the  creditors  by  simple  con- 
tract or  otherwise  equally,  including  judgments  roistered 
within  a  year  before  the  bankruptcy  and  judgments  ob- 
tained by  confession.  Any  claim  of  priority  by  such  judg- 
ment creditor  was  the  mischief  intended  to  be  prevented. 
The  Act  provided,  that  every  judgment  creditor  must  regis- 
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1^65.^  ter  his  judgment  within  a  year  before  the  bankruptcy;  and 
as  to  creditors  before  the  passing  of  the  Act^  judgments  were 
not  to  affect  lands  at  alL     That  statute  did  not  admit  of 


Sdcpson 

V, 
MORLBY. 

^  -; —         any  other  construction. 
Judgment.  '* 


In  like  manner,  I  come,  in  this  case,  to  the  conclusion 
that  the  Act  2  &  3  Vict,  all,  providing  that  an  unregis- 
tered judgment  shall  be  void  against  lands  in  respect  of 
creditors,  can  only  mean  to  refer  to  creditors  having  an  in* 
terest  in  the  lands.  It  provides  that  the  judgment  shall  be 
void  unless  the  judgment  creditor  re-register  it  within  five 
years  before  the  creditor's  right  accrued.  That  must  be 
the  right  of  the  creditor  in  that  thing  in  respect  of  which 
unless  the  re-registration  is  made  the  judgment  is  to  be 
void,  that  is  to  say,  "  lands,  tenements,  and  hereditamenta^' 
In  so  deciding,  I  construe  the  statute  in  the  mode  which 
the  preceding  words  render  necessary,  as  Lord  Si.  Leona/rda 
did,  in  regard  to  the  statute  which  he  had  to  consider  in 
the  case  I  have  referred  to. 


There  must  be  the  usual  decree  for  payment  or  a  sale. 


I 
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N  1814,  William  Thomas,  the  father  of  the  Plaintiff,  Infanft  Euate 
intermarried  with  Dorothy  Williams,  and,  previously  to  ^atuieoj'u- 
and  in  contemplation  of  such  marriage,  a  settlement  was  2*'*!2^?*T 
made,  whereby  one  undivided  fourth  part  of  certain  heredi-  HefU^—Mort- 
tamentS)  therein  firstly  and  secondly  described,  was  conveyed  Estate^In- 
by  the  said  Dorotfiy  Williamis  unto  and  to  the  use  of  ^^' 
Lloyd  and  Howell,  their  heirs  and  assigns,  subject  to  one  Whena&ther 
fourth  part  of  an  annuity  of  306.  issuing  out  of  the  same  upon^he 
premises,   and  of  a  mortgage  debt  of  400Z.,  which  was  SfentchU^ 
charged  on  the  entirety  of  such  premises ;  upon  certain  trusts  ^"'  ^^  ?"' 
as  to  the  hereditaments  firstly  therein  described,  under  that  he  en- 
which,  in  the  events  which  happened,  the  said  William  guardian  and 
Thomas  became  equitable  owner  in  fee  simple  of  such  one-  therefore  the 
fourth  of  those  hereditaments.   And  as  to  the  hereditaments  ^^}^^  ^^}^' 

mitations  does 

secondly  therein  described,  in  trust  for  the  appointees  of  not  begin  to 
Dorothy  WiUiams,  notwithstanding  her  coverture,  by  the^^n 
deed  or  will:  and  in  default  thereof  and  subject  thereto  JSftweYty-^ 
in  trust  for  the  said  Dorothy  Williams  for  life  for  her  one,  and  from 

that  time  at 

separate  use ;  and  from  and  after  her  death  in  trust  for  all  least  a  chUd 
and  every  the  child  and  children  of  the  said  Dorothy  Wil-  years^thm 
liams  by  the  said  William  Thomas  to  be  b^otten,  and  ^^^^^  **®  ™*y 

•'  .  ^  &  »  recover  poeses- 

their  respective  heirs  and  assigns  for  ever,  if  more  than  one,  eioni—Semble, 

entry  by  a 
as  tenants  m  common,  and  if  but  one  for  that  one  child,  his  stranger 

or  her  heirs  and  assigns.  S!fe  twf  ef- 

feet. 

William  Thomas  and  Dorothy  his  wife  by  indentures  of  ,^tain  l^^ 

sion  after  the 
children  at- 
tun  twenty-one,  such  possession  will  be  considered  to  be  continued  in  the  character  in  which 
hs  entered,  so  that  an  account  wiU  be  directed,  not  from  the  filing  of  the  bill,  but  if  neces- 
ary  from  the  time  of  entry. 

In  an  adrerse  suit,  in  the  nature  of  an  ejectment  suit,  against  a  person  in  no  fiduciary  re- 
J*tianto  the  Plaintifi^  this  account  is  only  directed  from  the  time  of  filing  the  bill. 

If  a  wife  concurs  with  her  husband  in  mortgaging  property  over  which  she  has  a  power, 
the  huibjmd  is  primarily  liable,  unless  the  wife  received  the  money  for  her  separate  use ;  and 
u»  Ciotut  will  direct  an  inquiry  as  to  this  fact. 


^JL<  \/  ^/^^^€.x.y  Mr^./a/, 
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lease  and  release  and  appointment,  dated  the  4th  and  5th 
days  of  May,  1815,  appointed  and  conveyed  all  the  settled 
hereditaments  and  premises  to  the  use  of  Richard  MicIuirdSj 
his  heirs  and  assigns,  subject  to  one  foiurih  part  of  the  said 
annuity  of  30{.,  and  likewise  to  one  fourth  part  of  the  said 
mortgage  debt  of  400{.,  and  also  subject  to  a  proviso  for  re- 
demption of  the  said  premises,  in  case  the  said  WiUiam 
ThoTTUia  and  Dorothy  his  wife,  or  either  of  them,  their 
heirs,  executors,  or  administrators,  or  any  or  either  of  them, 
should  pay  to  the  said  Richard  Richards,  his  executors, 
administrators,  or  assigns,  the  sum  of  600L,  with  interest  on 
the  same  after  the  rate  of  oL  per  cent  per  annum;  and 
WiUiam  Thomas,  for  himself,  his  heirs,  executors,  and 
administrators,  covenanted  with  the  said  Richard  Rich- 
ards, his  executors  and  administrators,  for  payment  of  the 
said  mortgage  money  and  interest 

Dorothy  Thomas  died  on  the  25th  of  August,  1832, 
without  having  otherwise  exercised  her  power  of  appoint- 
ment; and  upon  her  death  her  settled  share  became  in 
equity  divisible  amongst  her  children  by  the  said  WiUiam 
Thomas,  who  were  then  living,  and  the  representatives  of 
those  who  had  died  in  her  lifetime,  in  equal  shares  as 
tenants  in  common  in  fea 

Dorothy  Thomas  had  by  her  said  husband  eight  chil- 
dren bom  aUve,  of  whom  the  Plaintiff  was  one. 

At  the  time  of  his  mother's  death  all  the  children  were 
in&nts,  the  Plaintiff  being  seventeen  years  old,  and  he  at- 
tained the  age  of  twenty-one  years  on  the  21st  of  September, 
1836.  * 


William,  Thomas,  the  father  of  the  Plaintiff,  upon  the 
death  of  his  wife  entered  into  possession  of  the  said  one  im- 
divided  fourth  part  of  the  said  settled  hereditaments,  and 
he  continued  in  such  possession  until  his  ovm  death,  which 
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occurred  on  the  25th  of  August,  1852;  and  while  in  such 
possession  he  kept  down  the  interest  of  the  said  6002.  ad- 
vanced by  Richard  Richa/rda  on  mortigage ;  and  in  1818 
YfiUiam  Thomas  paid  100{.  towards  satisfaction  of  the 
mortgage  debt  of  4002.  in  the  marriage  settlement  men- 
tioned.   The  annuity  of  302.  had  long  since  ceased. 
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The  bill  was  filed  against  the  executors  and  devisees  of 
the  real  estate  of  WUUam  Thomaa,  and  persons  claiming 
under  them,  and  against  the  other  children  of  William 
Thomas  and  Dorothy  his  wife,  praying  for  a  declaration  of 
the  rights  of  the  parties,  and  that  the  Plaintiff  might  be 
let  into  possession  of  the  property,  and  that  the  600{.  and 
interest  might  be  paid  out  of  the  assets  of  WiUia/m  Thom/M 
in  exoneration  of  the  mortgaged  estate. 


Mr.  Dcmid,  Q.  C,  and  Mr.  0.  HaU  for  the  Plaintiff.  Argwmmk 


The  Statute  of  Limitations  has  not  barred  the  Plaintiff's 
claim,  for  the  possesion  of  his  &ther  must  be  taken  to  have 
been  as  bailiff  fc^*  the  Plaintiff  during  his  minority.  In 
Morgan  v.  Morga/a(a)  Lord  Hardwicke  said,  "Where 
any  person,  whether  a  &ther  or  a  stranger,  enters  upon  the 
estate  of  an  infemt,  and  continues  the  possession,  this  Court 
will  consider  such  person  entering  as  a  guardian  to  the 
in&nt,  and  will  decree  an  accoimt  against  him,  and  will 
cany  on  such  account  after  the  infancy  is  determined ; " 
and  it  was  so  held  in  Blomfield  v.  Eyre  (6),  where  an  ac- 
count was  decreed  upon  a  bill  filed  by  the  person  whose 
estate  had  been  so  held  after  he  came  of  age.  [The  Vice- 
chancellor  referred  to  Boddy  v.  Lefevre  (c).]  WyUie  v. 
EUiceid). 


(a)  1  Atk.  489. 

(b)  8  Beav.  260. 

VOL,  a 


(c)  1  Haie,  602,  d. 

(d)  6  Hare,  605. 
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The  Plaintiff  has  a  right  to  an  account  of  the  rents  and 
profits  at  least  from  the  death  of  his  father.  We  do  not 
ask  for  mora   Dormer  v.  Fortescue  (a),  Hicka  v.  8aUUt(i>). 

The  guardianship  in  socage  would  cease  when  the  Plain- 
tiff attained  fourteen;  but  he  may  be  presumed  to  have 
subsequently  appointed  his  father  his  guardian  until  he 
should  attain  twenty-one,  which  may  be  done  by  paroL 

The  wife's  joining  in  the  mortgage  was  merely  as  surety 
for  her  husband,  and  therefore  his  estate  is  primarily  liable 
to  the  mortgage  debt  (c). 

Mr.  W.  M.  Jct/mea,  Q.  C,  and  Mr.  CavrTiSj  for  Defendants 
in  the  same  interest 

Mr.  RdUj  Q.  C,  and  Mr.  RemhoAV,  for  the  devisees  and 
executors  of  WiUia/m  Thamaa. 

The  right  of  the  Plaintiff  is  barred,  for  he  has  been  of  age 
more  than  ten  years:  3  <&  4  WilL  4,  c.  27.  s.  16.  His  right 
accrued  on  the  death  of  his  mother  in  1832.  The  Plaintiff 
must  prove  that  his  father  entered  upon  the  land  as 
bailiff,  which  is  a  question  of  &ct,  not  a  presumption 
of  law. 

The  effect  of  the  Statute  of  Limitations  is,  that  when 
persons  have  had  possession  for  the  specified  period  of 
limitation,  they  may  claim  the  land  as  their  own,  and  any 
person  trying  to  dispossess  them  must  prove  all  the  facts 
upon  which  he  relies  for  that  purpose.     The  circumstance 
that  a  different  period  of  limitation  is  provided  for  an     , 
infiemt,  namely  ten  years  irom  attaining  his  majority,  shews     | 
that  the  entry  of  another  person  upon  his  lands  during  bis     I 
infancy  is  not  always  as  bailiff;  for  if  it  were,  the  infant     I 

I 
(a)  3  Atk.  124)  134.  (e)  See  Hudton  v.  Courmickad,     I 

(6)  3  De  a,  M<N.  &  G.  801.         Ejiy,  613.  j 
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oo^t  to  have  twenty,  not  ten,  yeare  after  attaining  ma- 
jority, before  his  right  ahould  be  barred  The  truateea 
of  the  settlement  ought  to  have  taken  possession.  Even  if 
ihe  &ther  took  possession  lawfully  during  the  life  of  his 
wifi^  his  continuing  in  possession  afterwards  was  advense : 
Doe  dem.  Paa-ker  v.  Gregory  (a),  8eoU  v.  Nixon  (6). 

The  account  of  rents  and  profits  should  only  be  taken 
from  the  filing  of  the  bill :  PtUteney  v.  Warren  (c). 

The  reply  was  not  heard. 
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Vicb^Jhancbllor  Si^  W.  Page  Wood: — 

I  do  not  accede  to  the  argument,  ihat^  because  an  infant 
can  treat  any  stranger  who  has  entered  upon  his  land  as 
hiB  bailiff,  for  the  purpose  of  enforcing  an  account  of  the 
rents  and  profits  received  by  such  stranger,  it  therefore 
follows,  that  the  infiant  may  in  all  cases  treat  such  stranger 
as  a  bailiff,  for  the  purpose  of  escaping  firom  the  offset  of 
the  Statute  of  Limitations.  I  think  that  is  open  to  consi- 
derable argument,  especially  as  that  statute  provides  that 
ten  years  only  shall  be  allowed  after  the  termination  of  the 
disability  of  in&ncy  for  the  person  who  has  attained  ma- 
jority to  assert  his  rights,  a  provision  which,  it  has  been 
jiudy  observed,  must  be  rendered  altogether  nugatory,  if  it 
be  held  that  in  every  case  where  a  stranger  enters  upon  an 
in&nt's  estate  he  enters  as  bailiff;  because,  if  that  were  so, 
time  would  not  b^in  to  run  against  the  infant  until  he  at- 
tained twenty-ona 

Bat  there  is  another  principle  wluch  affects  this  case, 
namely,  that  possession  is  never  considered  adverse  if  it  can 
be  referred  to  a  lawful  titla     An  important  authority  on 


(a)  2  Ad.  &  R  14. 


(6)  3  Dru.  &  War.  388. 
G  2 


(c)  6  Ves.  73. 


JudgnuiU, 
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this  point  is  Doe  dem.  MUner  v.  Brightwen  (a),  where  a 
party  -who  had  taken  possession  of  copyholds  on  the  death 
of  his  wife,  by  an  adverse  title,  lived  more  than  twenty  years 
afterwards,  and  it  was  then  found  that  there  was  an  old 
custom  of  the  manor  by  which  he  had  a  right  to  curtesy, 
and  therefore  his  possession  was  referred  to  that  title  which 
was  consistent  with  the  title  of  the  other  party. 

In  this  case  a  father  who  had  several  children  entitled 
to  estates  on  the  death  of  his  wife,  all  the  children  being 
under  age  at  that  time,  entered  upon  the  estates.  I  am 
of  opinion,  that^  prim&  facie,  unless  there  were  strong  evi- 
dence to  the  contrary,  his  entry  must  be  taken  to  be  on 
behalf  of  his  infant  children  and  as  their  natural  guardian — 
the  guardian  in  socage  of  the  Plaintiff  he  could  not  be,  for 
such  guardianship  terminates  when  the  child  attains  fourteen 
years  of  age ;  but  considering  the  right  of  the  £Gtther  as 
the  natural  guardian  of  the  infant  Plaintiff,  and  the  prac- 
tice of  this  Court  in  making  allowances  for  maintenance, 
he  having  entered  and  received  the  rents  and  profits,  and 
there  being  no  evidence  of  his  not  having  discharged  the 
obligation  imposed  upon  him  of  maintaining  his  children, 
remembering  the  fact  that  they  were  all  under  his  own 
charge  and  were  infismts,  I  think  that  I  must  reasonably 
infer  that  the  entry  was  an  entry  on  their  behalf  and  as 
their  guardian,  and  was  totally  different  from  the  case  of  a 
mere  stranger  entering  upon  property  under  similar  cir- 
cumstances. 

Then  it  is  said,  that,  though  the  entry  might  have  been 
lawful  in  its  inception,  the  retention  of  the  property  after 
the  children  attained  twenty-one  barred  their  right  under 
the  Statute  of  Limitations ;  but  I  think  the  better  and 
sounder  view  here  is,  that,  if  this  gentleman  entered  as 
guardian,  this  Court  would  never  allow  him  to  set  up  any 
other  title  to  the  estate.     However,  if  it  were  set  up,  he 


(a)  10  East,  583. 
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would  be  in  a  different  position  as  to  the  statute  from  a 
stranger  who  had  so  entered.  Then,  assuming  that  he 
ceased  to  continue  in  the  position  which  up  to  that  time 
he  had  held  as  a  father  receiving  the  rents  for  his  children, 
still  the  rights  of  the  children  would  accrue  for  the  first 
time  when  they  respectively  attained  twenty-one,  and  each 
would  have  twenty  years  from  such  time  to  assert  his 
rights,  and  therefore  the  statute  has  not  barred  such  rights. 

I  am  fiur  from  being  imwilling  to  uphold  to  the  fullest 
extent  the  Statute  of  Limitationef— not  only  because  it  is 
part  of  the  law  of  the  land,  but  because  stale  claims  ought  to 
be  discouraged ;  but  I  think  that  when  the  statute  is  set  up 
as  a  defence,  and  such  defence  fails,  that  is  of  all  others  a 
case  for  costs.  I  reserve  for  the  present  the*  consideration 
of  the  period  from  which  the  account  of  rents  should  be 
taken. 

With  respect  to  the  mortgage  for  6002.;  in  Cfli/nton  v. 
Hooper  (a),  Lord  Thurlow  carefully  considered  the  ques- 
tion as  to  the  liability  of  the  wife's  estate;  and  he  there 
mtimates  that  it  depends  entirely  upon  the  proof  whether 
the  wife  or  the  husband  received  the  mortgage  money. 
There  must,  therefore,  be  an  inquiry  to  whom  and  for  whose 
use  the  6002.  raised  by  that  mortgage  was  paid  and  ap- 
plied. 


1865. 


Judffmettt, 


Vicb.<3hakcellor  Sib  W.  Page  Wood:— 

I  have  considered  the  question  as  to  the  tinie  from 
which  the  account  of  rents  should  be  directed  to  be  taken. 
The  rule  m  as  I  had  supposed.  In  an  adverse  suit,  in  the 
nature  of  an  ejectment  suit,  the  account  is  directed  only 
from  the  filing  of  the  bill.  In  a  suit  against  a  person  af- 
fected with  a  fiduciary  character,  the  account  is  taken 
either  firom  the  original  period,  or,  if  the  Court  thinks  fit, 

(a)  lVe8.jun.l7a 


Dec.  1th. 
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JWOtffWtittkt, 


on  account  of  laches,  for  six  years  only  previons  to  the  filing 
qS  the  bilL  This  renders  it  necessary  for  me  to  give  my 
opinion  as  to  the  character  in  which  the  possession  of  this 
property  has  been  held;  and  I  think  the  sonnd^  view  is, 
that  the  father  was  in  possession  until  his  death  as  guardian 
of  his  children,  and  therefore  the  account  must  be  taken 
from  his  death.  It  is  only  a  question  of  two  years;  but  as 
I  am  obliged  to  decide  it»  I  must  direct  the  account  to  be 
taken  from  the  death  of  the  father. 


jray28M,  ROOFER  V.  HARRISON. 

^th,S20th; 

June^iuifl).  gy  indentures,  dated  1712,  a  term  of  500  years  in  the 
Priority— No-  manor  o{  Stoke  D'Abemon,  to  which  the  advowson  of  the 
^timi  Legal  Parish  church  of  Stoke  D'Abemon  was  appendant,  was 
Ettate—Tor      created,  and  vested  in  Cranmer  and  Oaville, 

hula  tn  nam- 
fragio. 

First  mortgage  to  Tr.,with  power  of  isle,  and  declaration  of  trust  of  residue  of  moneys  aiiaiQg 
finom  the  sale,  for  the  persons  entitled  to  the  equity  of  redemption.  Second  mortgage  to  R. 
Third  mortf^ige,  without  notice  of  the  second,  to  J7.,  who  was  W*i  soKcitor,  and  as  auoh 
had  possession  of  the  deeds.  Afterwards,  other  inoumbranoes.  Then  W,  died,  haTing 
devised  mortgage  and  trust  estates  to  i7.,  and  appointed  him  and  another  ezecut<M«w  if. 
sold  under  the  power,  and  oonreyed  the  mortgaged  estate,  paid  off  W*i  mortgage  out  of  the 
purchase-money,  and  retained  the  balance.  Subsequently  H^  for  the  first  time,  had  notioe 
of  RJ»  mortgage : — Hdd, 

Firg^t  that  jR.'«  omission  to  g^ye  notice  did  not  gife  priority  either  to  JET.  or  to  a  subsequent 
incumbrancer,  who  gave  notice  before  J2.;  the  estate,  though  subsequently  converted, 
being  real  estate  when  the  securities  were  executed;  and  to  leal  estate  the  rule,  as  to  no- 
tice giving  priority,  does  not  apply. 

Secondly,  that  since  R.  was  not  bound  to  give  notice,  his  motives  for  abstaining  from 
giving  notice  were,  in  the  absence  of  fraud,  immaterial;  the  rule  being,  that  an  equitable 
incumbrancer  on  real  estate  is  not  postponed  by  any  absence  of  activity  in  ansmliiij^  his 
rights,  except  such  as  amounts  to  participating  in  fraud,  or  to  constructive  fraud. 

Thirdly f  that  if  before  the  sale  ff,  had  the  legal  estate  in  the  premises  (and,  as  to  part^ 
iemMe,  that  he  had),  stiU,  having  since  parted  with  it»  his  opportunity  of  using  it  as  a  tiSnila 
in  naufiragio,  to  protect  his  own  chaige,  was  gone;  and  that  M.,  having,  as  devisee  of  W,,  paid 
off  W.'a  mortgage,  held  the  surplus  upon  trost  for  the  persons  entitled  to  the  equity  of  re- 
demption ;  and  though  he  might,  before  notice  of  jR.'«  mortgage,  have  paid  the  surplus  to  other 
subsequent  incumbrancers,  he  could  not  be  heard  to  say,  he  had  appropriated  it  to  himaell 


(a)  The  report  of  this  cafie  has 
been  delayed,  in  conseqaeiice  of 
the  Editor's  being  unable  to  pro- 


cure the  requisite  papers  at  an 
earlier  period. 
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Iq  1741,  a  term  of  500  years  in  the  same  manor  and 
advowaon  was  created,  and  vested  in  WUUa  and  BawUng, 
for  securing  a  jointure  rentcharge  for  Mizabeth  the  first 
wife  of  Frcmcia  Vmcent,  and  portions  for  their  younger 
children. 

Elizabeth  Vvncertt  died  without  issue  in  1743;  and  in 
1745  a  term  of  500  years  in  the  manor  and  advowson  was 
created  and  vested  in  the  Earl  of  Effimgham  and  WUlia, 
upon  trust  fpr  raising  60002.  portions  for  daughters  and 
younger  sons  of  the  marriage  then  intended  between  Frau- 
ds Vincent  and  Mary  Howard,  spinster,  with  a  proviso  for 
cesser  of  the  term  on  performance  of  the  tru8t& 

In  1768,  a  term  of  600  years  was  created  in  the  manor 
and  advowson,  and  vested  in  Sir  Thomas  Gha/m/pneys 
and  WiUU,  upon  trust  to  raise  a  sum  not  exceeding 
12,000t 

In  1769,  the  manor  and  advowson  were  assigned  by 
way  of  mortgage  to  Ifeaie,  for  the  residue  of  the  term  of 
600  years,  subject  to  the  term  of  500  years  created  in 
1745,  with  a  proviso  for  redemption  on  payment  of  10,0002. 
and  interest 

And  the  incttmbmnoes  were  declared  to  have  prioritj  aocordiog  to  the  dates  of  the  in- 

InTett^tkm  of  the  dootrine  as  to  the  protection  affonled  to  an  inoumbranoer  by  means 
ofthele^ftleeUte. 

AuauUmt  Term9-^"AU  the  SttaU,  d;er -^Merger. 

Two  tenna  were  created  in  the  same  manor,  one  of  500  yeaxB,  in  1712,  the  other  of  600 
yean,  in  176S.  In  1791  the  latter  was  assigned  to  il.,  to  secure  a  mortgage  debt;  and  by 
adaad  of  evendate,  the  former  was  assigned  to  ^^  as  a  trustee  for  A,  A.  died,  having  ap- 
pomtad  A,  C,  and  D,,  his  executors.  In  1801,  by  a  deed  indorsed  on  the  first  assignment  of 
1791,  snd  "made  between  B.,  C,,  and  Z>.,  exeeuton  of  A,,  of  the  one  part,  and  E,  of  the  other 
put,"  JL,  C^  and  B,  assigned  the  premises,  "  and  ul  the  eeAaltJd,'*  ftc.  to  B,.  for  the  residue 
of  the  term  of  600  years,  subject  to  the  equity  of  redemption: — HM,  that  the  term  of 
1712,  being  held  by  £L  in  what  must  be  deemed  his  own  rights  did  not  peas  by  force  of  the 
words  "  and  all  the  estate,"  &c.,  and  was  not  merged. 

Adwmon9  Appendant — Qeneral  Worde, 

la  1790,  an  advowson  Appendant  to  a  manor  was  sold  and  aaawned  for  the  residue  of  a 
term  of  500  years,  created  in  tbe  manor  and  adrowson  in  1746,  and  which,  except  aa  to  the 

idvowBOD,  eeaaed Held,  that  this  did  not  sever  the  appendaiicy,  and  that  the  advowson 

psaed  by  a  subaequent  releaae  of  the  manor  with  general  words. 
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In  1790,  VaiUcmt  became  the  purchaser,  and  took  an 
assignment  of  the  advowson  for  the  residue  of  the  teim  of 
500  years  created  in  1745.  And,  by  a  deed  of  even  date, 
the  residues  of  the  two  ten£is  of  500  years,  created  in  1712 
and  1741,  in  the  advowson  were  assigned  to  Norris  in 
trust  for  VadUcmt. 


In  1791,  the  manor,  and  such  other  of  the  premises  com- 
prised in  the  term  of  600  years  as  then  remained  unsold, 
were  assigned  by  NecUe  to  Ba/maay  for  the  residue  of  that 
term,  subject  to  redemption  on  payment  of  10,000Z.  and 
interest  .  And,  by  a  deed  of  even  date,  the  hereditaments 
and  premises  comprised  in  the  last-mentioned  assignment 
were  assigned  to  Seton  for  the  residue  of  the  term  of  500 
years  created  in  1712,  in  trust  for  Ramsay,  his  ezecutors, 
administrators,  and  assigns,  subject  to  redemption  on  pay- 
ment of  the  10,000{.  and  interest;  and,  in  the  meantime, 
in  trust  to  permit  the  same  term  of  500  years  to  wait  upon 
and  attend  the  term  of  600  years,  and  to  protect  the  pre- 
mises from  intervening  incumbrances.  The  same  deed 
purported  to  contain  an  assignment  by  Sir  F.  Vvncent  of 
the  term  of  500  years  created  in  1745,  but  the  deed  was 
not  executed  by  him. 


By  an  indenture  dated  January,  1801,  indorsed  on  the 
first-mentioned  indenture  of  1791,  and  made  between 
Ooutts,  Wdtherstone,  and  Seton,  therein  described  as  exe- 
cutors of  the  will  of  Ramsay  of  the  one  part,  and  WiXUa/m 
Rowe  of  the  other  part;  reciting  the  death  otRamaay, 
having  first  made  his  will  and  appointed  GovMs,  WcUher- 
stone,  and  Seton  executors,  and  that  they  had  all  proved 
the  will;  Coutts,  Waiherstone,  and  Seton,  in  consideration 
of  10,000?.  to  them  paid  by  William  Rowe,  assigned  to 
WHUam,  Rowe  all  the  premises  which,  by  the  therein 
within-written  indenture  were  assigned  to  Ramsay,  with 
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Uie  appurtenances,  "and  aU  tiie  estate  Sc" (a):    Haben-        1866. 
duin  to  WiUia/m  Rowe,  his  executors,  &c.,  for  the  residue 
of  the  term  of  600  years,    subject  to  the  then  existing 
equity  of  redemption. 


8kUmmU. 


In  August,  1801,  the  manor,  subject  to  the  term  of  500 
years  assigned  to  VaillarU,  and  to  the  term  of  600  years 
assigned  to  Neaie,  was  limited  to  the  use  of  Hugh  Smith 
deceased,  the  fiither  of  the  Defendant  Hugh  Smith,  his 
heirs  and  assigna  The  reversion  of  the  advowson  was  not 
specially  mentioned  in  the  conveyance;  but,  as  between 
the  parties  to  the  cause,  it  was  assumed,  that  the  words 
used  included  that  reversion. 

In  September,  1802,  Hugh  SmUh  the  fiither  assigned 
the  manor,  with  the  usual  general  words  for  manors,  to 
J(yjM8  and  Kiiidersley,  for  a  term  of  500  years,  by  way  of 
mortgage,  to  secure  40002.  and  interest 

In  1803,  in  consideration  of  17502.,  the  advowson  was 
assigned  by  the  executors  of  VaiUa/nt  to  the  Defendant 
Hugh  Smith,  for  the  residue  of  the  term  of  500  years 
created  in  1745,  upon  trust  for  Hugh  Smith  the  fiither, 
his  executors,  administrators,  and  assigns,  to  be  assigned 
and  disposed  of  from  time  to  time  as  they  or  he  should 
direct  or  appoint  And,  by  the  same  indenture,  the  ad- 
vowson was  assigned  by  the  executor  of  Norria  to  Ray- 
mond  Rowe,  for  the  residue  of  the  term  of  500  years  cre- 
ated in  1712  and  1741  upon  the  like  trusts. 

In  1813,  the  manor  and  other  the  premises  comprised 
in  the  mortgage  to  WiUia/m  Rowe  were  assigned  by  his 
ezecators  to  (General  WalUs,  for  the  residue  of  the  term 
of  600  years,  subject  to  the  then  existing  equity  of  re- 
demption. 

(a)  Sic  in  the  abstract  admittod  to  be  read  in  evidence. 
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By  an  indentare,  dated  in  1820,  and  indorsed  on  the 
secondly  above-mentioned  indenture  of  1791 ,  the  manor, 
and  such  of  the  premises  comprised  in  that  indenture  as 
were  assigned  to  Seton,  were  assigned  by  him  to  John 
Smith,  for  the  residue  of  the  term  created  in  1712,  in  trust 
for  General  WaUis,  for  better  securing  the  10,0002.  and 
interest;  and  subject  thereto,  in  trust  for  Hv^gh  Smith 
the  father,  his  heirs  and  assigns,  and  to  attend  the  inherit- 
anca 


Hugh  Smith  the  fiEither  died  in  1831,  having,  by  his  will^ 
in  1828,  devised  the  manor  and  advowson  upon  trust  to 
pay  certain  annuities,  since  discharged;  and,  subject  to 
that  trust,  to  the  Defendant  Hiigh  Srrhith  for  life,  with  re- 
mainder to  Hugh  WalUa  Smith,  the  eldest  son  of  the  De- 
fendant Hugh  Smith,,  in  tail,  with  remainder  to  the  De- 
fendant Hugh  Sm,vOi,  in  fee. 

In  1835,  the  Defendants  Hugh  SmUJi  and  Hugh  WaZlis 
Smith  executed  indentures  of  that  date,  and  afterwards 
enrolled,  whereby  the  manor  and  advowson  were  disen- 
tailed and  were  limited,  subject  to  the  annuities,  to  such 
uses  as  they  should  jointly  appoint;  and  iir  de£Eiult  of 
and  subject  to  any  such  appointment,  to  such  uses  as  the 
same  were  limited  to  by  the  will  of  Hugh  Smith  the 
father. 


By  indentures  of  lease,  appointment,  and  release,  dated  in 
1840,  and  made  between  the  Defendant  Hugh  Smith  of  the 
first  part,  Hugh  WaUia  Smith  of  the  second  part,  the  De- 
fendants Hugh  Smith  and  Thcymaa  Smith,  devisees  in  trust 
under  the  will  of  Hvgh  Smith  the  £eitber,  of  the  third  part, 
General  WaUis  of  the  fourth  part,  and  the  Defendant 
Cha/rles  Harrison  of  the  fifth  part,  in  consideration  of  va- 
rious sums  previously  advanced  by  General  TToBw,  amount- 
ing in  the  whole  to  23,0002.,  the  Defendants  Hugh  Smith 
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and  Hugh  WaJUs  Smithy  in  ezetciae  of  the  power  limited  18A6. 
to  them  by  Hie  indenture  of  1835,  appointed,  and  they  and 
Thomas  Smith  released,  the  manor,  but  not  in  expreas 
tenns  the  advowBon,  with  the  gen#al  words  for  manorB(a) : 
To  the  use  of  General  WcMis,  his  heirs  and  assigns,  sub- 
ject to  the  mortgage  for  40002.  and  to  the  annuities,  and 
subject  to  a  proviso  for  reconveyance  of  the  pr^nises  on 
payment  of  the  28,0002.  and  interest,  to  such  uses  as  the 
Defendants  Hv^h  Smith  and  Hugh  WaMa  Smith  should 
appoint;  and  in  default  of  and  subject  to  any  such  appoint- 
ment, to  such  uses  as  the  premises  then  stood  limited  to. 
This  mortgage  contained  a  power  of  sale  (a)  and  a  declar- 
ation, that  the  residue,  if  any,  of  the  moneys  to  arise  from 
the  sale,  after  payment  of  prior  charges  or  incumbrances, 
and  the  principal  and  interest  due  on  the  security  of  the  now 
stating  indenture,  should  be  held  in  trust  to  pay  the  same 
to  the  persons  entitled  to  the  equity  of  redemption  of  the 
mortgaged  premises. 

By  an  indenture,  dated  1841,  indorsed  on  the  indenture 
of  appointment  and  release  of  1840,  the  hereditaments 
comprised  in  the  last-mentioned  indenture  were  charged 
with  a  further  sum  of  15002.  and  interest^  and  the  powers 
of  sale  were  extended  to  secure  the  payment  of  the  15002.; 
and,  by  the  same  indenture,  Hugh  Srrdth  and  Hugh  Wair 
lis  Smith  appointed  the  advowson  to  the  use  of  General 
WaUis,  his  heirs  and  assigns,  subject  to  a  like  equity  of 
redemption  as  was  then  subsisting  in  the  manor.  And  it 
was  declared,  that  the  provisoes  for  redemption  and  powers 
of  sale  contained  in  the  last^mentioned  indenture  should  be 
applicable  to  and  exerciseable  with  respect  to  the  advowson. 

By  an  indenture  dated  1843,  and  which  was  afterwards 
emt)lled,  Hugh  WaUia  Smith  granted  and  released   the 

(a)  Sic  in  the  abstract  admitted  m  evidenoe. 
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IMS. 
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manor,  with  the  general  words  for  manors,  but  not  in  ex- 
press terms  the  advow8on(a),  freed  and  dischaiged  firom 
his  estate  tail,  and  all  remainders,  &a,  which  he  had 
power  to  bar,  to  the  lA  of  the  Flaintifik  Messrs.  Rooper, 
Birch,  Jk  Ingra/m,  their  heirs  and  assigns,  subject  to  the 
life  estate  of  the  De£mdant  Hugh  Smith,  the  mortgage 
debts  of  40002.  and  23,0002.  and  interest,  and  the  an- 
nuities; and  subject  also  to  a  proyiso  for  redemption  on 
payment  of  13002.  and  interest 


By  an  indenture,  dated  1846,  the  Defendants  Hugh 
Smith  and  Hugh  WaUis  Smith  appointed  and  released 
the  manor  and  advowson  to  Charles  Harrison  and  JEd- 
wa/rd  Hwrrison  (since  deceased),  their  heirs  and  assigns, 
subject  to  the  mortgage  debts  of  40002.,  23,000{„  and 
15002.,  and  also  subject  to  a  proviso  for  redemption  on 
payment  of  60002.  and  interest. 

At  the  date  of  this  mortgage,  the  Defendant  Charles 
Ha/rrison  was  solicitor  of  General  WaUis,  and,  as  such, 
had  in  his  possession  the  title  deeds  of  the  mortgaged 
property. 

Other  mortgages  were  afterwards  effected  upon  the  es- 
tate as  follows,  viz.  A  mortgage  dated  the  15th  of  Janu- 
ary, 1847,  by  Hugh  WcMis  Smith,  to  the  Plaintiff  Whate- 
ley,  for  5002.;  a  mortgage  dated  the  16th  of  January,  1847* 
by  Hugh  WaUis  SmMh,  to  the  Plamtiff  Birch  for  200L,  to 
the  Plaintiff  Eooper  for  1062.,  to  the  Plaintiflfe  Booper> 
Birch,  and  Ingram  for  1002.;  a  mortgage  dated  May, 
1847,  by  Hugh  Smith  and  Hugh  WaUis  Srmth,  to  the 
Defendant  Charles  Ha/rrison  and  Edward  Harrison  for 
14502.;  a  mortgage  dated  March,  1849,  hy  Hugh  Smith 


(a)  Sic  io  the  abBtract  admitted  in  evidence. 
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and  Siigh  WaJUa  Srmth  to  the  VhiniiSRooper  for  26002. ; 
a  mortgage  dated  July,  1849,  by  Hiigh  Simth  and  Hv^h 
Wallis  Smith  to  the  Defendant  Liveaey  for  500!.;  and 
lastly,  a  farther  mortgage  of  502.  in  favour  of  the  Defend- 
ant Charles  Ha/rriaon  by  Hiigh  WoMis  Smith  in  August, 
1849. 
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General  WaMs  died  in  August,  1848,  having  by  his  will, 
in  March,  1848,  devised  all  estates  vested  in  him  by  way  of 
mortgage  to  the  Defendant  OharUs  Haariaon,  his  heirs, 
ezficutois,  administrators,  and  assigns,  subject  to  the  equi- 
ties a£kcting  the  same ;  and  having  appointed  the  Defend- 
ants Samt  and  ChaxUs  Harrison  his  executors,  by  whom 
his  will  was  proved. 

On  the  2nd  of  October,  1849,  Liveaey  gave  notice  of  his 
mortgage;  and  on  the  llih  of  October,  1849,  the  Plaintiff 
Mooper  gave  notice  of  his  mortgage  of  March,  1849,  to  the 
Earriaona, 


By  an  order  uf  the  Court  in  March,  1851,  it  was  ordered, 
inter  alia,  that  Stewart  and  Ghaniea  Harriaon  should  be 
appomted  trustees  of  the  indenture  of  1802;  and  that  the 
hereditaments  comprised  in  the  term  of  500  years,  created 
in  1802,  should  vest  in  Stevxirt  and  Gharlea  Harriaon  for 
the  residue  of  that  term,  subject  to  the  existing  equity  of 
redemption. 

Shortly  afterwards,  Charlea  Harriaon,  as  devisee  of 
General  WalUa'a  mortgaged  estates,  contracted  to  sell  the 
manor  and  advowson  for  35,0002.  By  an  order  of  the 
Court  dated  August,  1851,  it  was  ordered  that  Charlea 
Harriaon,  in  the  place  of  the  Defendant  Hugh  Smith, 
ahould  convey  the  advowson  to  the  purchaser.  And  by  an 
indenture  dated  April,  1852,  to  which  Charlea  Harriaon, 
Somi,  and  Stewani  were  parties,  reciting  the  contract  for 
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sale,  as  having  been  so  entered  into  by  Charles  Hwrrison 
under  the  powers  of  sale  contained  in  the  indentures  of 
1840  and  1841,  and  by  the  concurrent  direction  oiSomvt 
as  his  co-executor,  the  manor  and  advowson  were  con- 
veyed to  the  purchaser  in  fee. 


In  this  deed  the  purchase  money  was  expressed  to  be 
paid,  as  to  4000J.,  to  StewaH  and  Ghcurlea  Rarrieon,  in  sa- 
tisfieiction  of  the  moneys  owing  on  the  indenture  of  1802; 
and  as  to  the  31,0002.  to  Charles  Harrisony  to  be  by  him 
hdd  and  applied  upon  the  trusts  and  in  manner  upon  and 
in  which  the  same  sum  was  applicable  and  ought  to  be  ap» 
plied  under  the  indentures  of  1840  and  1841,  taken  in 
conjunction. 

In  May,  1853,  Rooper,  Bvrchy  Ingram,,  and  Whatdey 
filed  their  bill  against  Charles  Harriaon,  Samt,  Livesey, 
Hugh  STTvUh,  and  Sturgea  (the  provisional  assignee  of 
Hugh  WaUia  Smithy  who  in  1851  became  insolvent) 
praying,  inter  alia,  a  declaration  that  the  surplus  of  the 
moneys  received  by  the  Defendants  Savat  and  Ha/rrieon, 
after  satisfetction  of  the  incumbrances  prior  to  the  mortgage 
of  1840,  and  after  satisfeM^tion  of  what  was  due  to  them  as 
executors  of  General  WalUs  at  the  time  of  the  completion 
of  the  sale  upon  the  security  of  the  indentures  of  1840  and 
1841,  ought  to  be  applied  in  pajrment  of  the  incumbrances 
created  by  the  Defendants  Hugh  Smith  and  Hugh  WaUds 
Smith,  or  either  of  them,  subsequent  to  those  indentures, 
according  to  the  priorities  of  such  incumbrances  respect- 
ively. 

It  did  not  appear  tiiat  the  Defendants  had  notice  of  the 
Plaintiffs'  mortgage  of  1843  until  the  year  1853. 


The  Defendant  Harrison  by  his  answer  submitted,  that 
at  the  date  of  the  sale  the  first  legal  estate  in  all  the  mort- 
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gaged  premises  was  vested  in  him;  and  that  as  a  mort- 
gagee mthont  notioe,  having  the  legal  estate,  and  having 
possession  of  the  title  deeds  of  the  mortgaged  property,  his 
mortgages  and  charges  were  entitled  to  priority  over  those 
of  the  Plaintiflfe: — also  that  the  Plaintifis,  on  taking  their 
securities  from  Hugh  WaUis  Smith,  gave  no  notice  of  such 
secorities  to,  and  made  no  inquiries  as  to  the  incumbrances 
on  the  estates  of  the  Defendant  Hugh  Smith,  the  tenant 
for  life,  and  protector  of  the  settlement^  nor  to  or  of  (General 
WaUia  and  the  Defendant  Harrison,  as  the  persons  in 
whom  the  legal  estate  in  the  hereditaments  was  vested,  and 
who  had  possession  of  the  title  deeds,  or  either  of  them ;  but 
he  believed  the  Fkdntifib  purposely,  and  at  the  express  re- 
quest of  Hugh  WaUia  Smith,  refrained  ttoim  giving  such 
notice  or  making  such  inquiries,  in  order  that  it  might  not 
be  known  that  Hugh  WalMa  Smith  had  been  dealing  with 
his  reversionary  interest  in  the  estate,  and  in  order  that 
Eugh  WaJUa  Smith  might  not  be  disabled  from  joining 
with  the  Defendant  Hugh  Smith  in  selling  or  mortgaging 
the  estates. 


1855. 


Mr.  Rdt,  Q.  C,  and  Mr.  R.  Pryor  for  the  Plaintiflfe. 

The  surplus  of  the  moneys  received  by  the  Defendants, 
Saini  and  Harrison,  after  payment  of  what  was  due  to 
them  as  Qeneral  WaUia'a  executors,  at  the  time  of  the  com- 
pletion of  the  sale  of  the  mortgaged  estates,  upon  the  secu- 
rity of  the  indentures  of  184rO  and  1841,  ought  to  be  ap- 
plied in  payment  of  the  incumbrances  subsequent  to  those 
indentures,  according  to  the  dates  of  the  several  instru- 
ments by  which  such  incumbrances  were  created. 


i&  f^^flMIMflw. 


No  valid  reason  has  been  suggested  by  any  of  the  De- 
fendants to  prevent  the  operation  of  the  rule,  that  priority 
of  date  gives  priority  of  charge. 
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It  is  not  the  case,  as  stated  by  the  Defendant  Harrison, 
that,  at  the  date  of  the  sale,  the  first  l^fal  estate  in  the 
mortgaged  premises  was  vested  in  him.  As  r^ards  the 
manor  at  least,  the  term  of  1712  had  been  left  outstanding, 
and  that  circumstance  alone  reduced  all  incumbrancers  to 
their  priorities :  Maundrdi  v.  Maurid/tell  (a),  and  the  refer- 
ence there  made  to  Lord  Hardivicke's  decision  in  Wil- 
loughby  v.  WiUoughby  (6). 

And  even  if  the  Defendant  had  the  legal  estate,  he  had 
it  either  as  executor  or  as  devisee  in  trust  of  (General  Wal- 
Ks,  and  in  either  case  not  in  his  own,  but  m  aZieno  jure; 
and  therefore  he  cannot  render  it  available  as  a  tahvZa  in 
Tiaufragio,  to  secure  moneys  advanced  out  of  his  own 
pocket:  Bamett  v.  Weston  (c),  Morret  v.  Paske  (d). 

Then,  as  to  the  possession  of  the  deeds,  the  Defendant 
held  the  deeds,  not  for  himself,  but  as  the  solicitor  of 
General  WalUs;  and  in  any  case  the  Plaintifi^  are  not 
chargeable  with  laches  for  omitting  to  obtain  possession  of 
deeds  to  which,  as  second  mortgagees,  they  were  not  entitled. 

As  to  the  question  raised  with  reference  to  notice,  the 
rule  requiring  notice,  whatever  may  be  its  policy,  has  never 
yet  been  extended  to  mortgages  of  real  estate.  At  the 
date  of  the  Plaintifis'  mortgage  this  property  was  real 
estate,  and  the  Plaintifis,  as  equitable  incumbrancers  upon 
real  estate,  were  not  bound  to  give  notice :  Jones  v.  Jones  (e). 
The  conversion  of  the  property  was  not  effected  until  after 
the  Flaintifib'  mortgage,  and  could  not  alter  their  rights: 
Bugden  v.  Bignold  (/).  And  if  the  Flaintiffis  were  not 
bound  to  give  notice,  the  reasons  for  which  they  abstained 
from  giving  notice,  fraud  not  being  shewn  to  have  been 
one,  are  immaterial. 


(a)  10  Yes.  260. 
(6)  1  T.  R  773. 
(o)  12  Yes.  130. 


{d)  2Atk.62. 
(0)  8  Sim.  633. 
if)  2Y.&C.  C.C.377,392. 
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The  Plaintiffii  are  also  entitled  to  a  declaration,  that  the 
advowBon  passed  by  their  securitiea — ^those  securities  convey- 
ing the  manor  with  the  usual  general  words  for  manors. 
That  the  advowson  would  have  passed  by  the  word  "  ap- 
purtenances "  alone  is  clear,  since  it  was  found  necessary  to 
{^ss  an  Act  to  declare,  that  where  the  Crown  grants  here- 
ditaments to  which  an  advowson  is  appendant,  the  word 
''appurtenances''  shall  not  carry  the  advowson. — [They 
cited  also  Macreth  v.  Sym/nums  (a)  and  Bruce  v.  Ducheaa 
of  MarUborough  (6).] 
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The  SclieUor  General  and  Mr.  Archibald  Smith  for  the 
Defendant  Harrison. 

The  FkintifGs'  security  of  1843,  though  prior  in  point  of 
date,  must  be  postponed  in  point  of  charga     For 

Fwd.  The  Plaintiffi  omitted  to  give  notice.  This  pro- 
perty is  not  real  estate ;  it  has  been  converted ;  and  hav- 
ing been  converted,  and  properly  converted  into  money  be- 
fore notice  of  the  Plaintiffs'  security,  the  Court  will  con- 
sider the  fund  in  the  position  in  which  it  was  found  when 
notice  was  given,  and  will  determine  the  question  of  priority 
of  chaige  by  the  priority  of  notice :  Foster  v.  Blackdone  (c), 
&  C,  under  the  title  of  Foster  v.  Cockerell  (d). 

Even  if  the  rule  requiring  notice  were  not  strictly  ap- 
plicable, th^e  has  in  this  case  been  more  than  a  mere 
omission  to  give  notica  The  omission  has  been  intentional 
The  Plainti£Es  have  abstained  from  giving  notice  from  an 
improper  motive. 


The  Defendant,  before  he  had  notice  of  the  Plaintiffs' 
charge,  had  appropriated  the  surplus  in  satisfaction  of  his 


(a)  15  Vet.  328. 

W2P.WiM.495. 

VOUIL 


(c)  1  M.  &  K.  297. 
{d)3Cl&  F.  456. 


K.  J. 
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own  mortgage  debt;  and  since  payment  by  him  to  any  in- 
cumbnmcer  subsequent  in  date  to  himself  would,  in  the 
absence  of  notice,  have  been  good,  and  not  a  breach  of 
trusty  Wilmot  v.  Pike  (a),  the  appropriation  of  the  money 
by  the  Defendant  in  satis&ction  of  his  own  debt  must  be 
good  also.    But 

Secondly.  If  this  estate  is  to  be  treated  as  being  in  the 
position  in  which  it  was  before  conversion,  the  Defendant  s 
charge  is  still  entitled  to  priority,  upon  the  ground  thai 
the  Defendant  had  the  first  legal  estate. 

That  the  Defendant  had  the  first  legal  estate  is  clear, 
unless  it  can  be  shewn  that  the  term  of  500  years  created 
in  1712  was  left  outstanding.  But  that  was  not  the  case. 
In  1791  the  term  of  1712  was  assigned  to  Seton  as  trustee 
for  Earaaay.  In  Seton  also,  upon  Ramsay's  death,  and  m 
his  co-executors,  the  term  of  600  years,  created  in  1768, 
was  vested.  [The  Vice-Chancellor. — Could  the  two 
terms  coalesce,  the  one  being  vested  in  Seton  in  his  own 
right,  the  other  as  Rcmisay's  executor?]  Not  in  Seton; 
but  the  two  could  and  did  coalesce  in  WiUiam  RowCy  to 
whom,  in  1801,  the  latter  term  was  assigned  by  Ramsay  8 
executors,  Seton  being  one,  executing  the  assignment  and 
conveying  thereby  *'  all  his  estate,  right,  title,  &c.  in  the 
premises." 

The  term  of  1712  having  merged  in  that  of  1768,  which 
indisputably  vested  in  the  Defendant  Harrison,  the  latter 
had  the  first  legal  estate  in  the  manor ;  and  as  mortgagee 
without  notice,  having  the  legal  estate,  and  having  posses- 
sion of  the  title  deeds,  his  mortgages  and  charges  were  and 
are  entitled  to  priority  over  those  of  the  Plaintiffik 

It  was  argued  that  his  possession,  both  of  the  legal  estate 
(a)  6  Hare,  21. 
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aadof  the  title  deeds,  was  alieno  jure;  but  that  this,  as 
regards  the  le^  estate,  does  not  deprive  him  of  his  right 
to  use  it  as  a  tabula  in  naufragio,  is  clear  from  WUmot  v. 
PUee  (a), — a  much  stronger  case,  since  there  a  trustee  was 
allowed  to  tack  advances  of  his  own  against  an  advance 
made  by  his  cestui  que  trust;  and,  as  regards  the  deeds, 
what  good  could  have  been  gained  by  his  delivering  ihem 
to  a  third  party,  merely  to  receive  them  again  in  his  own 
right(6)? 

With  regard  to  the  advowson,  in  1790  it  was  severed 
from  the  manor  by  a  sale  to  VaiUant  for  the  residue  of  the 
term  of  500  years  created  in  1745.  It  therefore  ceased  to 
be  appendant  and  became  in  gross:  Sheppard's  "Touch- 
stone," p.  90.  And  if  an  advowson  be  once  in  gross,  it  can- 
not afterwards  by  any  act  become  appendant  (Comyn's 
Digest,  tit "  Advowson,"  B.) ;  consequently,  the  reversion  of 
the  advowson  did  not  pass  by  any  subsequent  conveyance, 
by  which  it  was  not  expressly  granted. 

Mr.  Jcumes,  Q.  C,  and  Mr.  Giffard  for  the  Defendant 
Livesey. 

The  Defendant  Liveaeyy  having  been  the  first  to  give 
notice  of  his  charge  to  the  legal  depositary  of  the  fund, 
obtadned  priority,  upon  the  principle  decided  in  Dearie  v. 
BaU{c\  Laveridge  v.  Coopered),  and  Foster  v.  Black" 
tio7u{e),  that,  as  between  parties  having  equities  only,  he 
who  first  gives  notice  obtains  priority,  per  Lord  Gottenha/m, 
M.  R,  in  Peacock  v.  Burt  (/) ;  a  rule  which,  if  there  be  no 
authority  in  the  way,  is  upon  every  principle  of  sound 
policy  equally  applicable  to  real  and  to  personal  estate. 

(a)  5  Hare,  21,  22.  (e)  1  M.  &  K.  297;  S.  C,  3  CI 

(h)  Tbej  cited    also  3  Sagd.  &  F.  456. 

y.  k  p.,  lOth  edit. ,  77.  (J)  Keportedin  Coote'a  "Trea- 

ie)  3  Biufl.  1.  tise  on  the  Law  of  Mortgage," 

(d)  Id.  30.  pp.  669,  672. 
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1850.  Mr.  Osborne  for  the  Defendant  Sturgea. 

The  Vice-Chancellob:— 

Aiyumeiu.  With  regard  to  the  point  of  notice,  it  is  impossible  to 
contend  that  this  property  was  not  real  estate  when  the 
securities  of  the  parties  were  effected, — at  which  time  it 
was  that  their  rights  were  ascertained ;  and  if  the  property 
is  to  be  treated  as  real  estate,  it  is  clear  from  authority- 
authority  not  confined  to  Jones  v.  Jones  (a) — ^that  the  doc- 
trine, that,  as  between  equitable  incumbrances,  priority  of 
notice  gives  priority  of  charge,  has  no  application :  Dearie 
V.  HcM  and  Loveridge  v.  Cooper  were  not  cases  of  real 
estate.  And  in  Foster  v.  Blackstone  the  property,  though 
originally  real  estate,  had  been  converted  before  the  date  of 
the  security  in  question,  and  was  treated  as  personalty. 
But,  independently  of  Jones  v.  Jones,  and  other  authorities 
in  the  way  of  such  a  decision,  nothing,  I  apprehend,  would 
be  more  dangerous  than  to  hold,  at  the  present  day,  that 
wherever  there  is  a  power  of  sale,  notice  must  be  given  by 
a  puisne  incumbrancer. 

Then  as  to  the  argument  foimded  upon  the  PlaintiflGs 
having  abstained,  as  was  alleged,  from  giving  notice  from  a 
bad  motive :  the  Plaintif&  were  either  bound  to  give  notice, 
or  they  were  not ;  and  if  they  were  not  bound  to  give 
notice,  then,  in  the  absence  of  fraud,  the  motive  for  which 
they  abstained  from  doing  so  is  immaterial 


If  inconvenience  results  from  the  absence  of  a  rule  re- 
quiring notice  in  the  case  of  real  estate,  it  can  only  be 
removed  by  the  legislature. 

The  reply,  therefore,  may  be  confined  to  the  argument 
that  the  Defendant  Harrison  was  entitled  to  priority  as 
having  the  first  legal  estate  in  the  mortgaged  premises. 

(a)  8  Sim.  63a 
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Mr.  RoU,  Q.  C,  in  reply. — Bamett  v.  Weston  (a)  was  not 
cited  in  WUmot  v.  Pike  (6),  and  the  reasoning  upon  which 
in  the  latter  case  Wigrmn,  V.  G,  allowed  the  trustee  to 
tack,  is  inconsistent  with  tliat  in  the  former.  Here,  as  in 
Bamett  v.  Weston^  the  third  mortgagee  did  not  get  in  the 
1^  estate,  but  that  estate  vested  in  him  (if  at  all)  by  devo- 
lation  of  law  and  by  mere  accident 

Judgment  reserved. 


1856. 


Vicb-Chancellor  Sir  W.  Page  Wood  :— 

The  question  raised  by  this  bill  is  one  of  priority  as 
between  the  Plaintiffi  in  the  suit,  and  the  Defendants 
Harrison  and  Livesey,  with  respect  to  their  charges  upon 
certain  estates  which  were  limited  to  such  uses  as  the  De- 
fendant Hugh  Smith  and  his  son  Htigh  Wallia  Smith 
(now  represented  by  Sturges,  the  assignee  of  the  Insolvent 
Debtors  Court)  should  appoint^  and  subject  to  that  limit- 
ation, to  Htigh  Smith  for  life,  with  remainder  to  Hugh 
WaUia  Smith  in  tail,  with  an  ultimate  reversion  to  Hugh 
Smith  in  fee. 


June  2lsi. 
JudgmmU, 


The  question  arises  in  this  manner : — By  two  indentures 
dated  1840  and  1841,  the  estates,  which  had  been  originally 
limited  in  the  manner  I  have  described,  were  appointed,  in 
efifect,  to  Gteneral  Wallia,  for  the  purpose  of  securing  by  the 
first  deed  23,0002.,  and  by  the  second  15002.  In  the  first 
deed  there  was  a  power  of  sale,  not  stated  fully  in  the  ab- 
stract, but  which  I  must  assume  to  have  been  so  worded 
that  the  deed  of  April,  1852,  by  which  it  purports  to  have 
been  exercised,  operated  as  a  valid  execution  of  the  power. 
In  reference  to  that  power  of  sale,  there  was  a  declaration 


(a)  12  Ves.  130. 


(6)  6  Hare,  14. 
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as  to  the  moneys  raised  by  the  sale,  that,  after  dischaiiging 
the  principal  moneys  and  interest,  the  residue  should  be 
paid  to  the  persons  entitled  to  the  equity  of  redemption  of 
the  mortgaged  premisea  The  property  being  in  that  state, 
several  securities  were  executed  subsequently — some  by  the 
son,  some  by  the  fetther  and  son.  The  first  in  point  of  date 
of  those  securities  was  effected  by  indentures  dated  August, 
184j3,  by  which  Hugh  Wallia  Smith,  the  son,  created  a 
charge  on  his  interest, — ^his  estate  tail  in  reversion,  and  en- 
larged that  estate  tail  into  a  base  fee, — he  could  do  no  more 
without  the  consent  of  the  tenant  for  life, — and  created  a 
charge  in  favour  of  the  PlaintifiGa,  Rooper,  Birch,  and 
Ingram  for  1,300J.  The  next  security  in  point  of  date  is  a 
mortgage  by  the  father  and  son,  dated  in  April,  1846,  to  the 
Defendants,  Charles  Harrison  and  Edward  Harrison,  for 
60001.  I  believe,  in  point  of  fact,  it  is  not  of  much  utility 
to  inquire  beyond  those  mortgages.  I  do  not  know  how 
that  may  ultimately  be,  but  as  &r  as  I  understand  at  pre- 
sent the  surplus  will  be  exhausted  by  those  two.  [His 
Honour  enumerated  the  subsequent  mortgages,  bearing  date 
from  the  15th  of  January,  1847,  to  August,  1849,  as  stated 
above,  and  proceeded :]  So  that  the  first  charge,  in  point 
of  date  subsequent  to  General  WaUis's  securities, — a  charge 
standing,  however,  only  on  the  base  fee, — is  the  13002.  The 
next  charge  upon  the  whole  premises  is  the  60002.  to  the 
Harrisons,  and  then  comes  the  series  of  charges  to  which 
I  have  referred.  I  should  state,  with  regard  to  these 
charges,  that  Livesey  gave  notice  of  his  charge  on  the  2nd 
of  October,  1849;  and  that  on  the  11th  of  October,  1849, 
notice  was  given  to  the  Han^isons  of  the  Plaintiff  i2ooper'« 
charge  of  25002.  On  the  10th  of  November,  1849,  Rocyper 
obtained  judgment  against  Hugh  Wallis  Smiih,  On  the 
5th  of  January,  1850,  he  obtained  judgment  against  Hugh 
Smith,  and  for  some  time  he  sequestered  the  living. 


Now  the  first  point  argued  for  the  Defendants  was  thai 
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the  PlaiDti£&,  although  their  mortgage  for  1300Z.  on  the 
estate  of  Hugh  Wallis  Smith  was  unquestionably  prior  in 
point  of  date  to  the  Defendant  Harrison's  mortgage  for 
6000i.,  having  omitted  to  give  notice,  were  postponed  to 
the  latter  mortgage  in  respect  of  their  interest  in  that 
estata    I  dealt  with  this  argument  before  the  reply,  and  I 
would  now  only  add,  that  I  find  the  view  taken  by  every 
judge  on  the  subject  has  been  uniform ;  that  the  question 
of  notice  which  was  raised  in  Dearie  v.  HaU  (a)  and  Love- 
ridge  V.  Cooper  (6),  with  respect  to  interest  in  personal 
estate,  has  no  application  whatever  to  real  estate.    The 
only  apparent  exception  is  the  case  of  Foster  v.  Blach- 
it(me{c\  affirmed  on  appeal  by  the  House  of  Lords  under 
the  title  of  Foster  v.  Gockerell(d),  where,  there  being  a  dis- 
tinct conversion  of  the  whole  property,  it  was  held  that  the 
whole  property  was  to  be  treated  as  personal  estate,  and, 
treating  it  as  personal  estate,  that  the  party  who  gave  notice 
of  his  charge  obtained  priority.    In  this  case  there  is  nothing 
whatever  which  converts  the  property  into  personal  estate. 
There  is  a  power  of  sale  in  the  mortgagee,  but  that  power 
was  not  exercised  until  long  after  all  these  charges  had 
been  created.     The  position,  therefore,  of  the  parties  as  to 
notice  is  precisely  that  described  by  Vice-Chancellor  Knight 
Bruce  in  Bugden  v.  Bignold(e)t  where  he  says,  "Notwith- 
standing the  conversion  of  the  copyhold  into  personalty  by 
the  sale,"  ^t  was  a  subsequent  sale,)  "  I  think  both  upon 
principle  and  authority  (authority  not  confined  to  Jones  v. 
Jones  (/))  that  the  notices,  as  I  have  said,  did  not  gain  for 
them  a  rank  which  otherwise  they  had  not.     I  think  that 
the  rights  of  the  Plaintiff  were  fixed  by  his  security  of  1838, 
while  the  copyhold  property  was  in  every  sense  real  estate 
—fixed,  at  least,  for  every  purpose  that  the  circumstances 
of  the  present  case  bring  under  consideration."   In  Wihnot 
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V.  Pike  (a),  a  case  cited  by  the  Defendaats  on  another  pointy 
Vice-Chancellor  Wigram  fully  adopted  the  same  view,  and 
stated  that  there  was  no  rule  by  which  you  could  apply 
the  question  of  notice  to  real  estate,  the  doctrine  in  equity 
being  that  in  truth  real  estate  passes  by  the  conveyance. 
In  the  eye  of  the  Court  the  estate  itself  passes  by  the  mort- 
gage to  the  equitable  mortgagee,  and  his  interest  is  com- 
pletely secured  by  the  conveyance.  If  this  view  be  attended 
by  any  inconvenience,  as  I  said  before,  it  can  only  be 
remedied  by  the  legislature  introducing  some  system,  by 
registration  or  otherwise,  by  which  persons  may  have 
notice  of  the  charges  existing  upon  real  estate.  This  estate 
was  imquestionably  real  estate  at  the  time  all  these  securi- 
ties were  acquii-ed. 

It  was  next  argued  for  the  Defendants,  that  although 
the  doctrine  of  notice  might  not  in  itself  apply,  there  had 
in  this  case  been  something  more  than  a  mere  omission  of 
giving  notice; — there  had  been,  on  the  part  of  the  Plain- 
tiffs, an  actual  abstaining  from  giving  notice  for  a  purpose 
alleged  to  be  improper;  the  Plaintiffs  had  so  abstained 
from  giving  notice,  at  the  request  of  the  mortgagor,  Hugh 
Wallis  Smith,  who  stated,  as  the  reason  for  his  request, 
that  he  did  not  wish  General  WaUis  to  be  informed  of  the 
incumbrance.  I  say  nothing  more  on  that  point  Possibly 
some  question  might  arise  if  General  WaUis  had  been  de- 
frauded by  the  mortgagor  in  consequence;  though  I  doubt 
whether  it  would  be  carried  even  to  that  extent,  because, 
withholding  notice  where  you  are  not  bound  to  give  any, 
cannot  affect  your  rights.  If  it  could  be  shewn  that  notice 
was  withheld  to  enable  the  Sviiths  to  raise  more  money, 
it  would  be  a  different  casa  But  looking  to  all  the  autho- 
rities, some  of  which  the  Vice-Chancellor  had  before  him 
in  Bugdea  v.  BiguoUt,  when  he  said  he  did  not  rest  on  the 
case  of  Jon€^  v.  Jones — looking  at  the  several  cases  cited 


(a)  5  Hare,  14 


CASES  IN  CHANCERY. 


105 


&nd  other  cases  of  that  description,  I  apprehend  it  is  quite 
clear  that  no  mere  absence  of  activity  on  the  part  of  an 
equitable  incumbrancer  in  asserting  his  rights,  postpones  his 
incumbrance.  Nothing  short  of  an  absence  of  activity, 
amounting  either  to  participating  in  fraud,  or  to  such  a  course 
of  dealing  as  the  Court  conceives  must  inferentially  affect 
the  party  with  the  commission  of  fraud,  could  have  this  effect 

The  case,  therefore,  is  reduced  simply  to  this :  The  Vlam- 
\i&Rooper,  Birch,  and  Irigrcmi  have  a  clear  equitable 
priority  in  point  of  charge  on  the  estates,  unless  they  are  to 
be  affected  by  the  question  which  was  next  raised  of  the 
1^  estate  being  vested  in  the  Defendant  Harrieori,  who, 
as  one  of  the  suosequent  incumbrancers,  claims,  in  respect 
of  his  advances,  priority  over  the  charges  created  by  the 
son,  and  afterwards  by  the  father  and  son,  in  favour  of  some 
of  the  Plaintiffa. 

I  will  first  assume  that  the  Defendant  Harrison  had  the 
legal  estate ;  and  considering  the  case  in  that  view,  I  do 
not  see  how  the  doctrine  of  the  legal  estate  being  outstand- 
ing, and  protecting  a  puisne  equitable  incumbrancer,  who 
had  acquired  it  without  notice  of  the  intervening  incum- 
brance, can  be  applied  to  the  case  before  ma 

What  were  the  rights  of  the  parties  up  to  the  moment 
of  the  sale  ?  I  will  assume  for  the  present  that  General 
Wallia  had  the  l^al  estate,  and  that  by  devising  all  his 
estates  in  mortgage  to  the  Defendant  Harrison,  one  of 
his  executors,  and  appointing  the  Defendants  Harrison 
and  Saimt  his  executors,  he  passed  to  Harrison,  not  only 
the  legal  estate  (if  he  had  any)  in  the  property,  but  the 
power  of  sale.  That  being  so,  the  trustee  advances  further 
money. 

In  Wihnot  v.  Fike  (a) — a  case  on  which,  however,  I  am 
not  intending   to  throw  any  doubt  —  the   circmnstances 

(a)  6  Hare,  14. 
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were  stronger  than  they  are  here,  against  allowing  the  trus- 
tee to  protect  himself  by  setting  up  the  legal  estate,  inas- 
much as  there  the  trustee  was  trustee  of  the  first  mortgage 
for  the  very  person  against  whom  he  claimed  to  set  up  that 
legal  estate;   and  being  such  trustee,  he  afterwards  ad- 
vanced money  of  his  own,  without  knowing  that  his  cestui 
que  trust  had  made  a  second  advance;  yet  in  that  case 
Vice-Chancellor  Wigrara  said,  inasmuch  as  if  the  party 
having  a  puisne  incumbrance  obtain  a  declaration  by  the 
party  holding  the  legal  estate  that  he  will  hold  that  legal 
estate  in  trust  for  him,  he  acquires  thereby  priority  over 
any  anterior  incumbrancer  of  the  mere  equity,  of  whose  in- 
cumbrance he  had  no  notice  when  he  advanced  his  money; 
and  inasmuch  as  it  cannot  be  necessary  that  the  person 
who  has  the  legal  estate  in  himself  should  go  through  the 
form  of  declaring  that  he  will  hold  it  first  for  the  party  who 
has  the  first  charge,  and  next  for  himself,  the  person  who 
has  the  legal  estate  in  himself  is  just  in  the  same  position 
as  if  he  had  got  a  declaration  from  a  third  person  holding 
the  legal  estate,  that  he  will  hold  it  in  trust  for  him. 


I  follow  WUmot  V.  Pike,  therefore,^  and  assume,  for  the 
purpose  of  this  discussion,  that  the  Defendant  Hai^riaon^ 
being  trustee  of  this  legal  estate  for  General  WaUia'a  per- 
sonal representatives — ^that  is  to  say  for  himself  and  Saint, 
to  the  extent  of  securing  24,500Z., — ^is  subsequently  to  be 
treated  as  having  a  declaration  of  trust  of  that  l^al  es- 
tate, to  secure  his  own  advance  of  the  60002.  I  may  ob- 
serve, in  passing,  that  the  case  does  not  come  up  to  that 
The  second  advance  was  by  the  Defendant  Harrison  and 
Edward  Harrison  together,  and  therefore  the  case  in  that 
respect  is  not  quite  so  favourable  to  Harrison  as  the  case  of 
WiVmot  V.  PUce,  where  the  trustee  might  be  well  supposed 
to  hold  it  on  an  implied  trust  for  himself  But,  assuming  that 
to  have  been  the  position  of  things  before  the  sale,  if  the 
Plaintifib  had  filed  their  bill  before  the  sale  to  redeem  General 
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WiMa'a  executors,  and  on  payment  of  the  24>500{.  to  have 
a  conveyance  of  the  legal  estate^  then>  according  to  Wilmot 
V.  Pike,  the  Defendant  Harrison  might  be  in  a  position  to 
say, '  You  cannot  get  the  legal  estate  from  me  on  that  pay- 
ment I  am  trustee  for  General  WaUis's  executors  to  the 
extent  of  24i,SW)L ;  but  when  you  have  paid  that  sum,  I 
shall  not  part  with  the  legal  *estate,  nor  permit  you  to  ac- 
quire it  by  way  of  foreclosure,  because  I  am  armed  with  the 
1^1  estate  for  my  own  protection:  it  protects  me  from 
any  dealing  with  it  until  my  debt  has  been  first  satisfied/ 
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But  what  takes  place  is  this,  and  the  more  I  have 
thought  of  it  the  more  it  has  seemed  impossible  to  apply 
the  doctrine  to  the  legal  estate  which  I  have  assumed  that 
the  Defendant  Harrison  once  possessed.    In  1 852,  Harrison, 
in  exercise  of  his  duty  as  trustee  for  WdUis's  executors, 
with  the  concurrence  of  SaiaU,  the  other  executor,  as  is  ex- 
pressly stated  in  the  deed,  sells  this  property  for  35,000{.,  in 
order  to  pay  ofiF  the  mortgage  due  to  General  WaUis's  es- 
tata    There  were  other  ways  of  doing  this.    Harrison 
might  have  advanced  the  money  out  of  his  own  pockety  and 
have  held  the  whole  legal  estate  for  the  two  debts,  saying, 
'I  stand  on  the  legal  estate,  and  shall  hold  it  for  the  two 
debts.    I  advanced  the  money,  and  I  rest  on  the  legal  es- 
tata'  Or  he  might  have  raised  the  money  by  transfer  of  the 
mortgage,  and  have  procured  the  person  who  took  the  legal 
estate  to  execute  a  declaration,  that  he  would  hold  it  on  trust 
to  secare  himself  his  mortgage  debt^  and  secondly,  to  secure 
that  of  Hanrison;  and  had  he  taken  this  course,  Ha/rrison 
would  now  be  the  person  having  the  l)est  right  to  call  for  it 
on  any  anterior  redemption  of  the  legal  estata    But  instead 
of  taking  any  such  course,  he  sells  the  estate;  and  as  it  is 
expressly  stated  in  the  deed,  the  money  is  received  by  him, 
to  be  held  on  the  trusts  declared  by  the  indentures  of  1840 
A&d  1841,  those  trusts  being  for  the  persons  interested  in 
the  equity  of  redemption.    The  moneys  have  got  into  his 
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the  legal  estate  has  been  parted  with,  and  parted  with  in 
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Harbison.     ^®  execution  of  that  duty. 
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The  whole  doctrine  of  this  Court  about  the  protection  af- 
forded by  means  of  the  legal  estate  is  simply  this:  A 
pt^y  getting  the  legal  estate  acquires  no  new  right  in 
equity  in  any  way.  But»  equity,  regarding  all  the  persons 
who  have  incumbrances  according  to  their  priorities,  con- 
sidering that  the  equitable  interests  pass,  just  as  the  legal 
interest  does,  by  the  effect  of  the  deeds,  finds  itself  checked 
at  times,  and  an  obstacle  thrown  in  its  way  by  an  incum- 
brancer's saying,  ''  I  have  got  the  legal  estate  interposed; 
I  insist  it  is  mine  at  law,  and  there  must  be  a  superior 
equity  shewn  in  order  to  deprive  me  of  my  legal  estata" 
It  is  merely  staying  the  hands  of  the  Court,  by  resting 
on  that  legal  estate  which  this  Court  will  not  deal  with, 
unless  a  superior  equity  can  be  shewn;  and  although  the 
Court  holds  that  priority  will  give  equity,  yet  it  does  not 
hold  that  it  gives  so  superior  an  equity,  as  between  several 
incumbrancers,  as  to  enable  a  person  who  has  an  anterior 
charge  to  wrest  the  legal  estate  from  the  person  who  has 
obtained  it  without  notice  of  the  anterior  charge,  and  who 
has  not  parted  with  it  That  is  the  whole  effect  of  the  doc- 
trine, and  none  other. 

But  here  the  rights  of  the  parties  having  been  fixed,  as  I 
hold  they  were,  long  anterior  to  the  sale  in  point  of  date, 
the  party  who  now  claims  the  protection  of  the  legal  estate^ 
instead  of  keeping  it  in  his  hands,  has  chosen,  in  execution 
of  his  duty  to  General  WaUis,  whom  I  assume  to  have  had 
the  first  legal  estate,  and  in  discharge  of  a  debt  which  must 
necessarily  be  paid  to  him  in  the  execution  of  that  duty,  to 
exhaust  the  whole  l^al  estate  in  securing  the  interest  of 
his  testator.  That  being  so,  the  money  comes  back  simply 
limited  on  the  trusts  of  the  equity  of  redemption.    No  es- 
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tate  can  be  interposed  in  the  distribution  of  this  money.  It 
seeiDfi  to  me  upon  that  ground  alone  that  the  money  is  here 
affected  by  aU  the  interests  which  existed  in  the  equity  of 
redemption;  and  I  find  nothing  in  the  way  to  prevent  the 
security  being  applied  in  the  manner  in  which  the  Plaintiffs 
now  claim  to  have  it  appUed. 


18d5. 


It  is  said  that  this  would  render  it  a  mere  matter  of 
machinery;  but  that,  in  truth,  is  the  result  of  the  whole 
doctrine  of  this  Court  about  the  l^;al  estate,  and  a  very 
smgular  machinery  it  sometimes  is.  It  is  merely  a  ques- 
tion of  how  far  a  person,  who  has  dexterously  managed  to 
lay  hold  of  this  tabula  in  naufragio,  is  allowed  to  seize  it 
Even  after  bill  filed  by  the  second  incumbrancer  he  is  al- 
lowed to  seize  it^  but  it  is  on  that  he  rests.  It  would  seem 
io  militate  very  much  against  all  the  views  which  this 
Court  entertains  of  not  allowing  rights  to  be  disturbed  by 
third  persons,  and  there  was  some  hesitation  and  doubt 
as  to  allowing  a  person  holding  the  legal  estate  to  hand  it 
over  to  the  one  or  the  other  as  he  thinks  fit  All  that  is  a 
very  peculiar  part  of  this  doctrine ;  but  the  Court  has  never 
gone  beyond  this:  and  if  it  does  not  find  the  legal  estate  in- 
terposed, it  deals  with  the  money  according  to  priorities. 

This  seems  to  me  to  dispose  of  the  whole  case,  even 
assaming  the  Defendant  Harrison  to  have  once  had  the 
legal  estate;  but  I  have  thought  it  necessary,  as  the  point 
has  been  argued  fully  and  with  considerable  ability,  to 
investigate  the  actual  position  of  the  l^al  estate. 


There  is,  firsts  the  advowson,  which,  in  the  year  1790, 
became  separated, — not,  however,  so  as  to  sever  the  appen- 
<lancy  to  the  manor,  by  a  sale  U>  VcMint  for  the  residue 
of  a  term  of  500  years,  created  in  1745.  All  the  subse- 
quent conveyances  of  the  manor,  containmg  general  words, 
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passed  the  advowson  an  appendant  to  the  manor,  there  not 
having  been  any  freehold  interest  created  in  it  as  distinct 
from  the  manor.  The  advowson  passed  with  the  manor 
by  the  general  words,  subject  only  to  the  outstanding  term 
in  VaiUcmL 


Then,  as  to  the  terms  created  in  this  estata  The  first 
was  the  term  of  1712,  the  exact  nature  and  purport  of 
which  do  not  appear.  There  is  only  a  short  recital,  by 
which  it  appears,  that  the  term  was  vested  in  two  persons, 
named  Cram/mer  and  ChiviUe.  The  second  term  was  cre- 
ated in  1741.  That  was  a  term  of  500  years  in  WiUds 
and  Bowlvag^  and  was  created  for  the  purposes  of  younger 
children  of  Frunds  Vmcent  and  Elizabdh  his  wife,  and 
she  died  without  issua  It  does  not  appear  whether  there 
was  any  provision  for  cesser  of  that  term,  and,  as  regards 
the  advowson,  it  appears  afterwards  to  have  been  dealt 
with  in  the  manner  I  will  presently  mention;  but,  as  re- 
gards the  body  of  the  estate,  one  hears  no  further  men- 
tion of  that  term,  and  that  term  imquestionably  must  be 
presumed  to  have  been  surrendered  and  to  be  now  en- 
tirely out  of  the  way,  at  least  as  regards  the  body  of  the 
estata  The  third  term  was  created  in  1745,  a  term  of 
600  years  in  Lord  Ejffingham  and  WUlia,  for  the  purpose 
of  raising  portions  for  younger  children  of  Franda  Vva- 
cent  and  Mary  his  second  wife.  There  was  a  proviso  for 
cesser  of  that  term,  and  the  portions  were,  in  fact^  raised 
by  the  sale  of  that  term  in  the  advowson  to  VaUUiTU; 
whether  that  raised  the  whole  money  does  not  appear, 
but  the  whole  money  was  in  fact  raised;  and  there  is 
no  doubt  of  that  term  of  1745  having  ceased,  except  as 
regards  the  advowson.  As  regards  the  manor,  it  ceased. 
Those  two  terms  are,  I  think,  out  of  the  way.  Then 
comes  the  term  of  1768, — a  term  of  600  years, — vested  in 
Sir  Tliomaa  Champneya  and  John  Willis,  for  the  purpose 
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of  raising  12,0002.     This  term,  in  J  769,  was  assigned  to 
Neaie,  for  the   purpose   of  securing  10,000Z.     Then,  the 
subsequent  dealings  with  the  terms  were  these: — In  1791, 
Neate  assigned  his  600  years  term  to  Ramsay ,  on  a  trans- 
fer of  the  mortgage,  to  secure  the  10,0002^    And,  by  a 
deed  of  the  same  date,  after  recitmg  a  previous  assign- 
ment of  the  term  of  1712  to  one  Bray,  upon  trust  for 
better  securing  50002.,  provided   for  the  portions  of  the 
younger  children  of  Franda  and  Mary  Vmcent  by  the 
deed  of  1745,  and  subject  thereto  upon  trust  for  better  se- 
curing the  10,0002.  to  Neaie,   and  subject  thereto  upon 
trust  to  attend  the  inheritance,  and  reciting  also  the  pay- 
ment of  the  portions  secured  by  the  term  of  1745,  Bray 
assigns  the  1712  term  to  Seton,  to  secure  the  10,0002.  as- 
signed to  Ramsay,  and  to  wait  on  the  600  years  term 
vested  in  Ramsay.     The  deed  then  purports  to  contain 
an  assignment  of  the  term  of  1745,  but  it  was  not  exe- 
cuted by  the  party  purporting  to  assign  it     It  seems  to 
me,  however,  that  the  term  of  1745  clearly  ceased. 

In  1791,  therefore,  we  find  the  600  years  term  in  Ram^ 
my,  and  the  term  of  1712  in  Seton  as  a  trustee  for  Ram^ 
Bay.  Then,  in  January,  1801,  an  indenture  is  indorsed,  not 
on  the  deed  which  assigned  the  term  of  1712,  but  on  the 
deed  which  assigned  the  600  years  term  to  Ramsay,  It 
is  made  between  Coutts,  Watherstone,  and  Seton  (the  same 
Seeofi  who  had  the  term  of  1712),  described  as  executors 
otBaimsay,  of  the  one  part,  and  WiUuxm,  Rowe  of  the 
other  part ;  and  thereby,  in  consideration  of  the  payment 
to  them  by  Rowe  of  the  10,0002.,  the  parties  of  the  first 
part  assign  to  Rowe  the  property,  with  the  usual  clause 
b^inning  "  and  all  the  estate  &c,"  of  the  parties,  for  the 
residue  of  the  term  of  600  years,  as  a  security  for  the 
10,0002.;  and  ihen  the  question  arises,  whether  the  1712 
term,  vested  in  Seton  as  trustee  for  Ramsay,  merged  by 
the  effect  of  that  assignment 
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It  is  singular  that  there  should  be  a  dearth  of  au- 
thority on  this  subject  Several  cases  were  cited  to  shew, 
what  it  hardly  needed  authority  to  shew,  that  where  a 
person  assigns  and  conveys  ''all  his  estate,  right,  title,  and 
interest^"'  and  all  his  estate,  right,  title,  and  interest  are 
not  recited  in  the  deed,  still,  if  he  has  other  beneficial 
interests  in  the  property,  ihey  pass.  It  is  suggested,  that 
Seton  might  well  assign  the  term  of  1712  so  as  to  let  it 
merge  in  the  600  years  term.  But  it  is  well-known  law, 
that  estates  vested  in  a  person  in  autre  droit  are  so  differ- 
ent from  estates  vested  in  him  in  his  own  right  which  is 
the  position  Seton  must  be  looked  upon  as  occupying  in 
reference  to  the  term  of  1712,  that  an  assignment  by  a 
person  of  all  his  goods  and  chattels  will  not  pass  those  he 
holds  as  executor,  unless  he  have  none  of  his  own;  in 
which  case,  from  the  necessity  of  the  thing,  they  are  held 
to  paEB; — ^the  ground  of  that  doctrine  being,  that  the  two 
things  are  so  clearly  distinct  in  the  party,  that  the  inten- 
4  tion,  when  he.  speaks  of  his  own  simpliciter,  is  not  to  pass 
anything  which  he  holds  in  autre  droit  Possibly,  in  this 
case,  the  inference  is  not  quite  so  strong.  But  here  all 
the  conveying  parties  are  described  as  executors,  and  are 
all,  as  such,  made  parties  of  the  one  part  a^d,  as  a  body, 
convey  the  whole  estate  vested  in  them  in  the  capacity  in 
which  they  are  so  made  parties.  It  is  needless  to  repeat  the 
reasons  I  have  already  given  for  considering  that  this  point 
can  never,  in  my  view  of  the  case,  become  anything  more 
than  a  speculative  point;  but  if  I  had  to  determine  it^  I 
should  not  think  myself  justified  in  holding,  that  a  con- 
veyance by  persons  described  as  executors,  and  assigning 
the  estate  they  held  qua  executors  for  the  600  years  term, 
would  pass  by  force  of  the  words  "and  all  the  estate,  right 
tide,  and  interest"  that  which  one  of  them  held  for  his 
own  purposes  and  in  his  own  right  And  such  was  the 
position  of  Mr.  Seton.  It  is  true  he  was  a  trustee  for 
Bamsa/y,  but  in  the  eye  of  the  law  he  must  be  viewed  as 
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holding  tlie  1712  tenn  for  his  own  purposes  and  in  his  own 
right  The  conclusion  I  come  to  ia,  that  the  1712  term 
was  not  merged  Hahwson. 


I  do  not  say  that  it  ought  to  influence  my  judgment  on 
the  present  occasion;  but  I  may  mention  the  circumstance 
that  tiiis  was  evidently  the  view  taken  by  the  conveyancers 
when  these  large  securities  were  being  prepared;  for  we 
find,  at  a  subsequent  period,  this  term  of  1712  expressly  as- 
signed by  a  deed  dated  in  1820,  to  which  the  same  Seton 
is  made  a  party,  and  by  which  he  assigns  the  term  to  John 
SmiOi  as  a  trustee.  So  that  the  conveyancers  did  not 
treat  the  term  as  merged.  I  apprehend  that  is  a  sound 
oonstmction.  It  is  contrary  to  the  intent  of  law  when 
ihree  persons,  described  as  executors,  assign  over  an  estate 
for  an  actual  term  vested  in  them  as  executors,  followed  by 
the  words,  "  and  aU  the  estate  &c.,''  to  hold,  that  the  as- 
signment passes  also  the  rights  which  those  executors  held 
individually  for  their  own  benefit  in  the  same  estate. 

I  should,  therefore,  consider  the  term  of  1712  as  an  out- 
standing term  in  1820.  If  outstanding  in  1820,  and  then 
assigned  in  trust  for  the  inheritance  I  cannot  now  deal 
with  it  as  a  surrendered  term,  or  as  any  thing  else  than  an 
outstanding  legal  interest  If  so,  it  takes  priority  of  the 
legal  interest  in  the  1768  term,  and  the  Defendant  Harri- 
son did  not  take  the  legal  estate. 

The  advowson  stands  in  a  different  position,  I  am  in- 
clined to  think ;  and  perhaps  it  may  be  necessary  to  hold, 
that,  as  regards  the  advowson,  the  terms  must  be  presumed 
to  have  been  surrendered. 

I  should  mention,  firsts  that  there  is  an  intermediate 
term  which  I  have  not  noticed,  a  fifth  term  created  in 
1802.  It  is  only  necessary  to  be  noticed,  because  it  pre- 
vents all  the  other  terms  from  merging  in  the  fee.    As  re- 
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gards  the  advowson,  in  1803  the  1745  term,  which  had 
been  sold  to  VaiMaTit,  was  vested  in  the  Defendant  Hugh 
Smith,  in  trust  for  Hugh  Smith,  the  father.    The  assign- 
ment is  somewhat  unusually  worded.     It  is  not  an  assign- 
ment "  upon  trust  to  attend  the  inheritance/'  but  "  upon 
trust  for  Hugh  Smith,  the  father,  his  executors,  adminis- 
trators, and  assigns."     In  the  same  year  the  terms  of  1712 
and  1741  were  assigned,  as  to  the  advowson,  to  Raymond 
Rowe,     The  consequence  would  seem  to  be,  that,  so  &r  as 
regards  the  advowson,  the  1741  term  being  the  next  term 
expectant  on  the  1712  term,  the  term  of  1712  merged  m 
the  term  of  1741,  and  in  1803,  the  term  of  1741  became, 
in  effect,  the  only  term  vested  in  Raymond  Rowe.    This 
assignment  also  was  expressed  to  be  upon  trust  for  Hugh 
Smith,  the  father,  "  his  executors,  administrators,  and  as- 
signs."    In  1803,  therefore,  as  regards  the  advowson,  the 
term  of  1741  was  in  Raymond  Rowe,  and  the  term  of 
1745  was  in  the  Defendant  Hugh  Smith,  and  both  in  trust 
for  Hugh  Smith,  the  father,  hia  executors,  administrators, 
and  assigns. 


Then,  in  1831,  by  the  operation  of  the  will  of  Hugh 
Sraith,  the  father,  the  legal  estate  in  the  reversion  becomes 
vested  in  the  present  Hugh  Smith;  and  upon  this  a  ques- 
tion arises  of  some  nicety — whether  there  is  any  interme- 
diate estate  or  not.  The  1768  term  did  not  affect  the 
advowson,  and  the  term  of  1 802  was  created  just  before  the 
deed  of  1803.  The  term  of  1802  conveyed  the  manor,  I 
suppose,  with  general  words ;  but  that  does  not  distinctly 
appear.  If  it  conveyed  the  manor  with  general  words, 
then  the  advowson  passed  as  appendant  to  the  manor,  and 
would  be  comprised  in  the  term  of  1802;  and  in  that  case 
the  term  of  1802  would  be  the  term  expectant  on  the  ter- 
mination of  the  term  of  1745,  which  in  1802  was  outstand- 
ing in  VaiUant  or  those  who  claimed  through  him,  and 
which  in  1803  came  to  the  Defendant  Hugh  Smith  in 
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trt^  for  his  father,  his  executors,  administrators,  and  as- 
fflgns;  and  that  would  prevent  any  merger  resulting  in  con- 
sequence of  the  life  interest  acquired  by  the  Defendant 
HughSmitk,  and  the  term  of  174!5  would  remain  outstand- 
ing in  him.  And  it  seems  to  me,  as  the  terms  of  1741  and 
1745  in  the  advowson  do  not  appear  to  have  been  dealt 
with  from  the  remote  date  of  1803,  that  one  of  two  things 
must  be  supposed:  either  the  term  of  1802  did  not  com- 
prise the  advowson,  and  the  terms,  or  at  least  that  of  1745, 
have  meiged  in  the  inheritance,  or  they  must  be  presumed 
to  have  been  surrendered.  The  case  does  not  seem  to  me 
to  be  dear,  and  I  have  not  considered  it  necessary  to  pursue 
it  with  the  same  minuteness  as  regards  the  advowson. 

As  regards  the  manor,  I  do  not  think  the  term  of  1712 
was  either  merged  or  surrendered,  and  that  prevents  the 
l^al  estate  being  in  Harrison.     As  regards  the  advow- 
son, the  case  is  involved  in  more  difficulty.     Something 
seems  to  have  been  done  about  this   in  the   order  ob- 
tained in  1851,  for  Mr.  Harrison  to  convey  the  advowson 
in  Ueu  of  Hugh  Smith,    There  is  this  peculiarity,  that  it 
was  held  in  trust  for  Hv^h  Smith,  his  executors,  adminis- 
tratoia,  and  assigns,  and  was  not  a  trust  to  attend  the  inhe- 
ritanoe.    Whether  it  was  by  way  of  precaution  that  it  was 
done,  I  know  not,  but  on  obtaining  that  order  the  advow- 
son was  dealt  with  differently  from  the  rest;  and  as  to  that 
I  have  not  come  to  so  clear  a  conclusion  as  to  the  precise 
rights  of  the  parties  as  if  I  had  thought  it  necessary  to  de- 
cide the  case  on  that  point 

The  result  is,  that  the  decree  must  be  simply  as  prayed. 
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Mr.  Archibald  Smith  recalled  to  the  recollection  of  the 
Court  the  argument,  that,  before  the  Defendant  Harri- 
sm  had  notice  of  the  Plaintiflfe'  security  of  1843,  he  had 
appropriated  the  surplus  of  the  purchase  money  in  satisfac- 


1 


116 


CASES  IN  CHANCEBY. 


Judgmeni. 


tion  of  his  own  mortgage;  and  inasmuch  as  a  payment  by 
him  to  any  other  incumbrancer  would  have  been  good  be- 
fore notice,  this  appropriation  or  payment  to  himself  was 
good  abo,  and  should  not  be  disturbed. 

The  Vice>-Chancellor: — 

I  considered  that  point  It  crossed  my  mind  when  go- 
ing through  the  papers,  that  the  money  had  not  got  out  of 
your  hand&  As  the  Vice-chancellor  puts  it  in  WH/mot  v. 
PiJce  (a),  you  could,  without  any  breach  of  trusty  have  paid 
the  surplus  to  persons  who  had  got  subsequent  incum- 
brances; but  if  I  find  it  in  your  hands,  I  cannot  permit 
you  to  say  you  have  appropriated  it  to  yourselt 

I  must  declare  that  the  several  incumbrances  created  by 
Iliigh  Smith  and  Hrigh  WcUlia  Smith,  or  either  of  them, 
had  priority  according  to  the  dates  of  the  several  instru- 
ments by  which  they  were  created,  as  to  the  estates  in- 
cluded theirein;  and  that  in  the  Plaintiflfo'  securities  the 
advowson  passed,  as  appendant  to  the  manor,  by  the  effect 
of  the  general  words. 


(a)  5  Hare,  21. 
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CHAPPELL  V.  SHEARD(a). 


Aug,  ^nd  <h 
3rd. 


1  HE  PlaintiflEs,  who  carried  on  busmess  under  the  style  or  P<^f^^  Song 

•'  — Name  and 

firm  of  "  Jvjhen  &  Co.,    daimed  to  be  the  publishers  and  DacHptum— 
sole  proprietors  of  a  song  called  "  Minnie/'  consisting  of  ju^tZZ^  * 
words  set  to  music,  with  a  symphony  and  accompaniments,  certoinmu- 
which  was  first  published  by  the  Plaintiffs  on  the  6th  of  «c  publiah- 
November,  1854«,  and  on  the  title  page  of  which  was  printed  adapted  ori- 
"'Minnie,'  sung  by  Madame^nna  TAiHoTi and  Miss  i)o%  S^i^^eri^ 
at  Monsieur  JvUien'a  Concerts ;  written  by  Oeorge  Lirdey.  «^  *^»  ^^i«^ 
London:  JulUen  &  Co.,  214,  RegeTvtrStreet,  and  45,  King-  nuiged  for 
fireeL"   The  title  page  also  contamed  a  portrait  of  Madame  the^o^ao 
Anrui  ThiUon,  taken  from  a  lithographed  drawing  made  ^^^*^  *^* 
for  the  Plaintiflfe,  and  at  their  expense,  by  an  artist,  to  "Minnie,"^ and 
whom  Madame  AnTUi  ThiUon  sat  for  the  purpose.  be  sung  by 

Madame  Anna 
.  ThiUon^-tk 

The  words  of  the  song  were  written  and  composed  by  popular  ainger 

one  George  Limley,  and  by  him  set  to  an  old  Amei'ican  Ji^»,  cinoerta 

melody  known  as  "Lillie  Dale,''  in  which  there  was  no  '^"^^^i 
f  '  and  when  it 

copyright;   and  he  arranged  the  symphony  and  accom-  had  by  that 
paniments  for  the  song,  adding  a  cadence  at  the  close,  and  a  favourite 
assigned  the  copyright  therein  to  the  Plaintiffa  J^bUsh'^it 

with  a  title 
page,  contain- 
ing a  picture  of  the  ainger  who  had  brought  the  aong  into  notice,  and  the  woz^da  "  Minnie, 
nuig  by  Madame  Anna  ThiUon  and  Miss  Dolby  at  Jullien*s  Concerts,  written  by  George 
l^i^r  &c.: — Hdd,  that  the  publishers  had  by  these  means  obtaloed  a  right  of  property  in 
that  name  and  description  of  their  song  which  a  Court  of  equity  would  restrain  any  person 
fiom  infiinging. 

Another  music  publisher  subsequently  published  the  same  melody,  with  different  words, 
>Qd  upon  the  tide  page  they  placed  a  similar  portrait  of  Madame  Anna  TkiUon^  with 
the  words  "  Minnie  Dale,  sung  at  JuUien't  Concerts  (and  always  encored)  by  Madame 
-A««a  TkHlon;  the  Music  composed  by  B.  S.  Thompaon,"  &c.,  this  song  having  never,  in 
troth,  been  sung  by  Madame  Anna  ThUlon  at  JuUien'e  concerts. 

Held,  that  this  was  a  palpable  attempt  to  induce  the  public  to  believe  that  the  song  so 
published  was  the  same  as  that  of  the  first  publishers,  and  at  their  suit  an  injunction  was 
granted  on  interlocutory  application  to  restiuin  this  or  any  other  similai'  infringement  of 
their  right  to  the  name  and  description  of  their  song. 

SemUe,  that  such  a  suit  should  be  instituted  without  delay  after  discovering  the  infringe- 
meni 

(a)  See  the  next  case. 
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had  been  entered  at  Stationers'  Hall, 


statement.  "  Minnie  "  was  sung  by  Madame  Anna  Tliillon  at  certain 
public  concerts  at  Drury  Lane  and  Covent  Garden  theatres 
in  the  months  of  November  and  December,  1854,  and 
January  and  February,  1855,  and  was  very  successful,  and 
became  popular. 


The  Defendant  Sheard  was  a  music  publisher  carrying 
on  business  at  the  Musical  Bouquet  Office,  No.  192,  High 
Holhom,  and  the  Defendant  Allen  was  a  music  publisher 
carrying  on  business  at  No.  20,  Warwich-lane,  Paternoster' 
row.  In  the  month  of  June,  1855,  the  Defendants  publish- 
ed a  song  to  the  same  air,  which  they  called  "  Minnie  Dale," 
on  the  title  page  of  which  were  printed  the  words,  "  Musical 
Bouquet.  Minnie  Dale,  sung  at  JuUien's  Concerts  (and  al- 
ways encored)  by  Madame  Anna  ThUlon,  The  music 
composed  by  H,  S,  Thompson,  London,  Musical  Bouquet 
Office,  No.  192,  High  Holbom;  and  J,  Allen,  20,  War- 
wick4an£,  Patemoster-row,"  On  this  title  page  was  also 
a  portrait  of  Madame  Anna  ThUlon,  which  was  a  copy, 
with  some  slight  alterations,  but  reduced  in  size,  of  the 
portrait  on  the  title  page  of  the  Plaintiffs'  song  "  Minnie ; " 
but  the  words  of  Minnie  Dale  were  different  from  the 
words  of  the  Plaintiffs'  song  "  Minnie  \'  and  the  statement^ 
contained  on  the  title  page  of  "  Minnie  Dale,"  that  that 
song  was  sung  at  JuUien's  concerts  by  Madame  Anna 
Thillon,  was  untrua 


The  Plaintiffs  first  became  acquainted  with  the  fact  of  the 
publication  by  the  Defendants  on  the  20th  of  June,  1855, 
and  they  immediately  issued  and  sent  round  to  the  music- 
sellers  and  publishers  in  London  and  elsewhere  a  circular 
in  the  following  terms :  "  To  music-sellers  and  publishers — 
*  Minnie '  Caution  !     Two  spurious  editions  of  this  popular 
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song  having  been  issued,  we  hereby  caution  you  not  to  sell 
the  same,  as  we  intend  taking  proceedings  against  any  one 
who  offers  copies  for  sale.  On  the  other  side  is  an  exact 
copy  of  the  title  of  each  for  your  guidance.  We  are, 
yours  obediently,  JvMen  &  Go,,  214,  Regent-street,  June, 
1855."  On  the  other  edde  of  the  circular  was  a  copy  of  the 
tide  page  of  «  Minnie  Dala"  On  the  10th  of  July,  1855, 
the  Plaintiflb  caused  a  copy  of  this  circular  to  be  left  for  the 
Defendants  at  the  Musical  Bouquet  Office,  the  place  of 
business  of  the  Defendant  Sheard ;  and  the  publication  of 
''Minnie  Dale''  not  having  been  discontinued,  on  the  28th 
of  the  same  month  the  Plaintifib  caused  a  copy  of  the 
same  notice  to  be  left  at  No.  20,  Warwich-lane,  the  place  of 
business  of  the  Defendant  Allen, 


119 


1655. 


SUUevMMU 


The  Haintifik  now  filed  their  bill  against  Sheard  and 
AUeth,  praying  for  an  account  and  payment  of  all  the 
profits  made  by  the  Defendants  upon  the  sale  of  the  said 
Bong  "  Minnie  Dale,"  and  for  an  injunction  to  restrain  the 
Defendants  firom  printing,  publishing,  selling,  exposing  for 
sale,  or  otherwise  disposing  of  the  said  song  "  Minnie  Dale," 
or  any  copy  or  copies  thereof,  or  any  other  publication  con- 
ning of  or  containing  a  colourable  imitation  or  adaptation 
of  the  said  song  "  Minnie,"  or  the  name,  title,  or  title  page 
thereof  or  the  portrait  lithographed  on  the  title  page 
thereof,  and  from  otherwise  pirating  the  said  song  "  Minnie  " 
or  ininnging  the  copyright  of  the  Plaintiffs  therein. 


Mr.  RoUy   Q.  C,  and  Mr.  Ghapituiii  Barber  for  the     Arffument. 
Plaintiffs. 


Mr.  Danid,  Q.  C,  and  Mr.  W.  -D.  Lewis  for  the  De- 
fendants. 
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Vice-Chancellor  Sir  W.  Page  Wood: — 

There  are  four  things  which  are  the  main  characteristics 
of  the  Flaintifib'  song  with  reference  to  the  purchasing 
public — the  name  of  the  song — ^the  person  by  whom  it  was 
sung — the  name  of  the  composer,  and  possibly,  I  may  add, 
the  name  of  the  publisher.  Those  are  the  characteristics 
by  which  any  one  wishing  to  buy  the  song  would  describe  it 
The  name  of  this  song,  which  has  acquired  such  popularity, 
is  "Minnie;"  it  was  sung  by  a  popular  singer  Madame 
Anna  ThiUon ;  and  therefore  the  name  of  "  Minnie,"  ^and 
the  fact  of  its  being  sung  by  this  lady,  are  very  important 
ingredients  in  the  description  of  the  thing  to  be  sold.  The 
two  other  points,  the  composer's  name  and  the  publisher's 
name,  are  not  in  question.  The  Defendants  do  not  profess 
that  their  song  is  by  the  same  composer  or  the  same  pub- 
lisher. But  the  first  thing  anybody  proposing  to  purchase 
the  song  would  say  would  probably  be  "  I  want  Minnie, 
simg  by  Madame  ThiUon  ;  "  that  name  and  description,  it 
seems  to  me,  the  Defendants  have  no  right  to  whatever.  The 
Flaintifis'  publication  is  the  identical  song  which  that  lady 
did  sing ;  it  was  composed  for  the  Plainti£b ;  it  is  called 
by  the  name  of  "  Minnie ;"  and  they  had  a  perfect  right  to  in- 
title  it  "  Minnie,"  as  a  song  sung  by  this  lady ;  and  then, 
the  name  having  acquired  a  celebrity  as  the  name  of  a  song 
sung  by  her,  the  Defendants  advertise  another  song  by  the 
same  name  as  sung  by  this  lady,  which  cannot  be  meant 
merely  to  refer  to  the  melody  as  sung  by  her.  No  person 
who  heard  "Scots  wha  hae"  sung  by  BraJiara,  would 
ask  for  "Hey  Tuitte  Taitte,"  the  name  of  the  old  me- 
lody. Therefore  it  seems  to  me  that  there  was  a  plain 
and  palpable  purpose  in  the  assumption  of  the  nama  The 
original  song  as  sung  in  America  was  "  Lillie  Dale,''  and 
the  Defendants  have  changed  it  into  "  Minnie  Dale  sung  by 
Madame  ThiUon,"  and  such  a  description  can  be  for  no  other 
purpose  than  to  appropriate  the  property  of  the  Plaintiflfe. 
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I  think  the  portrait  is  a  minor  incident  It  is  so  common 
to  put  those  extraordinary  looking  objects  called  ''Por- 
traits'' on  such  songs,  that  I  do  not  think  much  of  that 
If  the  notion  of  the  purchasers  concerning  the  song  was 
formed  from  the  portrait^  they  would  certainly  never  mis- 
take one  for  the  other ;  but  the  principal  thing  is  the  name 
of  the  song  and  the  person  by  whom  it  is  sung. 

Some  observations  were  made  as  to  the  unfairness  of  the 
Plaintiflfe  in  printing  on  the  title  page  of  their  song,  '*  written 
hj  Oeorge  LvrUey;"  they  may  have  no  objection  to  the 
public  believing  that  Lirdey  did  compose  the  music  as  well 
as  write  the  words,  still  the  representation  is  "  written  by." 
The  Defendants'  witness  says,  however,  that  the  words 
"written  by"  are  so  small  that  the  public  would  not  see 
theoL  I  cannot  say  that  They  are  printed  in  a  fainter 
character  unquestionably.  But  if  the  words  "  written  by  " 
are  seen,  nobody  seeing  *'  written  by  "  Li/rdey  would  ne- 
cessarily suppose  it  was.  composed  by  him.  The  words 
"  written  by  "  are  so  constantly  used  in  a  different  sense, 
that  nobody  would  conclude  it  was  composed  by  him.  Then, 
on  the  inside,  the  name  is  put  where  the  composer's 
name  generally  is,  but  I  cannot  lay  great  stress  on  that. 
There  is  nothing  stated  on  the  outside  about  composed 
—it  is  '* written  by"  George  LvrUey;  if  they  had  put 
the  words  "arranged"  by  him,  it  could  not  be  other- 
wise than  a  truthful  representation  of  what  was  actually 
dona 
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There  remains  one  other  point  One  of  the  Plainti£& 
alone  has  sworn  that  he  did  not  know  of  this  publication 
until  a  recent  period ;  which  would  be  a  most  unfair  repre- 
sentation if  it  did  not  mean  that  neither  he  nor  any  of  his 
partners  knew  of  it  But  looking  at  the  circumstances  of 
this  publication  and  the  Plaintiffs  being  musical  publishers, 
and  the  Defendants'  publication  having  been  made  some 
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time,  I  think  it  is  right  that  the  want  of  knowledge  should 
be  more  definitely  stated  in  the  Plaintiffs'  evidence ;  as  no 
knowledge  is  actually  brought  home  to  them,  I  think  it  is  not 
wrong  to  allow  further  evidence  to  be  given  by  affidavit  to 
prove  that  neither  of  the  Plaintiffs  knew  of  the  infiringe- 
ment  by  the  Defendants  until  a  recent  period. 


^vff'  3.  On  this  day  the  required  evidence  was  read  to  the  Court, 

and  the  Yice-Chancellor  thereupon  made  an  order  for  an 
injunction  to  restrain  the  Defendants  fi*om  printing,  pub- 
lishing, selling,  exposing  for  sale,  or  otherwise  disposing  of 
the  said  song  "  Minnie  Dale,"  or  any  copy  or  copies  thereof, 
or  any  other  publication  containing  a  colourable  imitation 
of  the  name,  title,  or  title  page  of  the  Plaintifik'  said 
song. 
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CHAPPELL  V.  DAVIDSON.  Nm>.mL 

1  HIS  was  aaother  suit  for  aa  iDJunction  to  restrain  the  Injimetum-- 
publication  and  sale  of  another  imitation  of  the  same  thePlJiuifi 
song  as  was  the  subject  of  the  suit  in  the  last  preceding  ~^^^°^' 

case.  The  Plain- 

tifh  haying 
publiflhed  a 

The  Defendant  was  a  music  publisher  in  London,  who,  title  page  of 
without  the  permission  of  the  Plaintiflfe,  in  May  or  June,  TOrtndrS* 
1855,  published  a  song  intitled  "  Minnie,  dear  Minnie,"  on  ^S^^^^ 
the  title  page  of  which  were  the  words  "  Minnie,  dear  Min-  the  worda 
me.  Madame  Anna  ThUlon.    London:  Davidson's  Mu-  byMadMne"*^ 
sical  Treasury,  Peter's  HiU,  Doctors'  Commons."    There  t^^^^ 
was  also  upon  the  same  title    page,    above  the  words  5y  at /afltwi** 
"Madame  Anna  ThiUon,"  a  lithographed  portrait  of  Ma-  written  by 

George  Li^ 
ley"  kjo,,  and 
this  BOQg  ha?ing  become  very  popular,  the  Defendant  subeequently  puUiahed  another  aong, 
coDBisting  of  different  words  to  the  same  air  (in  which  there  was  no  copyright),  with  a 
title  psge  on  which  was  a  different  portrait  of  Madame  Afma  TkiSUm^  copied  from  m  Anu- 
nca/«  publication,  and  the  words,  "  Minnie,  dear  Minnie,  Madame  Anna  ^iUon:** — Mdd, 
that  this  was  an  obvious  attempt  to  pass  off  the  Defendant's  publication  for  that  of  the 
Plaintiffs,  which  had  obtained  the  public  favour,  and  this  attempt  was  restrained  by  an  in- 
terlocutory injunction  without  imposing  upon  the  parties  Uie  necessity  of  trying  the  right 
stlaw. 

ffdd  also,  that  the  words  ''  Written  by  George  lAnUy,**  who  was  chiefly  known  as  a 
musical  composer,  on  the  title  page  of  the  PlaintiBs'  song,  did  not  so  clearly  manifest  an 
intention  to  mislead  the  public  into  the  belief  that  the  music  was  composed  by  him,  as  to 
deprive  the  Pkintifla  of  their  right  to  the  injunction. 

Nor  did  the  entry  at  Stationere*  HaU  of  the  music  as  well  as  the  words  of  the  aong, 
although  the  Plaintifb  might  have  entered  only  those  parts  of  the  publication  to  whidi 
they  bad  an  exclusive  right 

The  Defendant  could  not  escape  his  liability  by  cautioning  his  shopmen  to  explain  to 
pordiasers  that  his  song  was  not  the  same  as  the  PlointifiB',  because  ne  could  not  secure 
that  retail  dealers  purchasing  from  him  would  give  the  sameinformation  to  their  customers. 

An  interim  injunction  having  been  granted,  the  Defendant,  instead  of  submitting,  in- 
asted  on  his  right  to  continue  the  publication  of  his  song: — Hdd,  that  he  must  pay  the 
costs  of  a  motion  against  him  to  continue  the  ixy  unction,  although  it  iq)peared  that  no 
application  had  been  made  to  him  by  the  Plaintiffs  previously  to  the  filing  of  the  bilL 

Another  part  of  the  Flaintiflb'  case  being,  that  the  Defendant  had  pirated  two  bars  of 
musio  which  had  been  added  by  the  Plainti^  to  the  original  air,  the  Court  refused  to  ex- 
tend the  injunction  to  restrain  such  piracy  until  the  &ct  had  been  established  by  a  trial 
•tlaw. 
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dame  Anna  ThiUon,  but  dissimilar  from  the  portrait  on 
the  title  page  of  the  Plaintiflfe'  song  "  Mimiie.'' 

In  "Minnie,  dear  Minnie,"  words  were  set  to  the  air 
"  Lillie  Dale,"  with  a  symphony  and  accompaniments  re- 
sembling those  of  the  Plaintifis'  song  ''Minnie;"  but  the 
words  of  the  Defendant's  song  were  not  the  same  as  those 
of  "  Minnie,"  though  they  contained  passages  which  the 
Plainti£&  alleged  resembled,  and  were  colouiably  imitated 
from,  pa3sages  in  the  words  of  "  Minnie." 

The  Plaintiffs  filed  the  bill  in  this  suit,  alleging  that 
the  publication  of  the  Defendant  was  published  by  him 
with  a  view  of  inducing  the  public  to  believe  that  it  was 
the  same  song  as  that  sung  by  Madame  Anna  ThiUon, 
And  published  by  the  Plaintiflfe  under  the  title  of  "  Minnie /' 
and  to  purchase  the  same  accordingly  to  the  injury  of  the 
Plainti&  That  the  Defendant's  song, ''  Minnie,  dear  Min- 
nie," had  never  been  sung  by  Madame  Anna  ThUlon,  and 
that  song  and  the  name  and  title  thereof,  and  the  portrait 
lithographed  thereon,  were  a  piratical  imitation  of  the  pub- 
lication of  the  PlaintifiEa,  as  would  appear  by  inspection 
and  comparison  of  the  two  publications  respectively,  and 
were  an  infringement  of  the  aforesaid  copyright  of  the 
Plaintifik 

The  bill  prayed  an  account  and  payment  of  the  profits 
made  by  the  Defendant  upon  the  sale  of  the  song  "  Min- 
nie, dear  Minnie,"  and  an  injunction  to  restrain  the  De- 
fendant from  printing,  publishing,  selling,  or  exposing  finr 
sale,  or  otherwise  disposing  of  the  said  song  ''  Minnie,  dear 
Minnie,"  or  any  copies  or  copy  thereof,  or  any  other  pub- 
lication consisting  of  or  containing  a  colourable  imitation  or 
adaptation  of  the  said  song  **  Minnie,"  or  the  words,  name, 
title,  or  title  page  thereof,  and  from  otherwise  pirating 
the  said  song  or  infringing  the  copyright  of  the  Plaintifls 
therein. 
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The  Defendant's  caae  was,  that,  having  previously  pub- 
lished the -4  7W€7*imn  song  "Lillie  Dale,"  in  April,  1855, 
he  purchased  from  a  lady  some  verses  written  by  her  to 
the  old  air  of  "  Lillie  Dale,"  and  gave  them  to  a  musical 
professor,  together  with  a  manuscript  copy  of  the  air,  in 
Older  to  enable  him  to  compose  suitable  symphonies  and 
accompaniments,  being  at  the  time  totally  ignorant  of  the 
symphonies  and  accompaniments  composed  by  Limley  for 
the  same  air;  and  that  the  professor  employed  by  the  De- 
fendant composed  symphonies  and  accompaniments  accord- 
ingly, and  added  two  bars  as  a  refrain  to  the  air,  and 
without  any  knowledge  of  the  Plaintiff'  song,  and  that  he 
copied  the  entire  design  of  the  title  page  from  an  ATaeri- 
can  publication,  called  "  Dreams  of  Homa"  The  Defend- 
ant further  stated,  that  the  words  of  his  song  differed  en- 
tirely from  the  words  of  the  Plainti£&'  song,  and  that  the 
Plaintiflfe'  song  was  written  as  though  by  a  woman,  while 
Defendant's  was  supposed  to  be  by  a  man. 
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It  appeared  that  no  application  had  been  made  to  the 
Defendant  to  discontinue  publishing  his  song  before  the 
filing  of  the  bilL 

An  interim  injunction  had  been  granted  against  the  De- 
fendant in  the  Long  Vacation.  This  was  a  motion  to  con- 
tinue it 


Mr.  RdUj  Q.  C,  and  Mr.  Chapman  Barber  for  the  Plain-     Argument, 
tifk 

Mr.  Damdd,  Q.  C,  and  Mr.  Sel/wyn  for  the  Defendant. 

The  arguments  are  fully  noticed  in  the  judgment    The 
cases  referred  to  were  Flavd  v.  Harrison  (a)  and  Perry  v. 

TmifiU(b). 


(a)  10  Hare,  467. 


(b)  6  Beav.  66. 
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1855.       Vice-Chancellor  Sir  W.  Page  Wood:— 

This  case  depends  rather  upon  the  question,  whether  the 
Defendant  has  a  right  to  sell,  as  his  own,  that  in  which 
Jndffm/ctu.  another  has  acquired  a  description  of  property,  than  on  the 
question  of  copyright  In  truth,  there  is  no  infringement 
at  all  of  what  is  strictly  called  copyright;  there  is  no  piracy 
of  words,  and  the  only  thing  which  resembles  an  infringe- 
ment of  copyright  is  the  allied  piracy  of  two  bare  of 
music.  The  question  here  is  identical  with  that  which 
arose  in  Chappell  v.  Sheard  (a). 

There  was  a  certain  song,  called  "  Lillie  Dale,"  the  air  of 
which  was  invented  in  America,  and  it  was  a  song  well 
known  apparently  there, — ^not  so  well  known,  it  is  said,  in 
England,  but  which  had  been  published  by  the  Defendant 
himself  in  EngUmd.  I  gather  that  it  does  not  appear  to 
have  become  popular  or  available  as  property  under  the 
name  of  "  Lillie  Dale." 

The  Plaintiffs,  however,  thinking  that  the  air  had  merit 
in  it,  obtained  words,  composed  by  Mr.  Lvnley,  to  suit  the 
air,  and  they  gave  to  this  new  song  the  name  of  "  Minnie." 
That  was  not  the  first  word  of  the  song,  which  begins, 
"  When  the  sun  is  high  in  the  bright  blue  sky;"  but  the 
Plaintiffs  chose  to  give  to  this  song  the  name  of  "  Minnie." 
Of  course,  they  had  a  right  to  compose  such  a  song ;  they 
adapted  the  air  with  a  certain  change  of  arrangements, 
and  the  introduction  of  certain  bars,  giving  a  cadence  at 
the  close  on  which  the  musical  professors  set  some  value; 
and  then  the  Plaintiffs  procured,  under  an  arrangement 
which  they  had  made  with  M.  Jullien,  the  advantage  of 
Madame  Arma  ThiUon's  popularity,  and  she  gave  general 
notoriety  to  the  song  by  singing  it  at  M.  JuIUen's  con- 
certs. That  circumstance  seems  to  have  caused  the  song 
to  acquire  considerable  popularity.  In  consequence  of  this;, 
it  appears  that,  both  in  Sheard'a  case  and  in  this,  there 


(a)  Slip.  p.  117. 
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was  a  manifest  anxiety  on  the  part  of  the  Defendant  to 
intimate  to  the  pubhc,  that  the  song  which  the  Defendant 
published  was  the  song  sung  by  Madame  Anna  ThUlon, 

The  proceedings  of  the  Defendant  in  this  case  have  been  •^«4sw*«<« 
sach  as  to  make  it  impossible  to  believe  that  he  did  not 
mtend  the  public  to  suppose  that  his  publication  was  the 
identical  song  which  Madame  Anna  ThUlon  had  sung,  and 
which  had  become  so  popular  through  her  singing  it  It  is 
said,  that  he  calls  it  **  Minnie,  dear  Minnie,"  and  not ''  Min- 
nie "alone,  and  that  he  has  simply  placed  a  portrait  of 
Madame  Awna  ThUlon  on  the  title  page,  and  put  her  name 
below.  I  adhere  to  my  original  view,  that  the  portrait  is  of 
veiysmall  consequence ;  but  pladngthe  name  Madame jItitia 
ThiUon  on  the  title  page  of  the  song  is  of  considerable  im- 
portance. Nobody  would  know,  I  should  suppose,  that  the 
portrait  was  intended  for  that  lady  if  her  name  had  not 
been  written  underneath  it  Now,  what  honest  motive 
could  the  Defendant  possibly  have  in  using  the  names  of 
« Minnie,"  and  *' Madame  Anna  ThiUon?"  He  says,  that 
after  the  singing  of  this  song  by  Madame  Arma  TftUlon,  he 
having  published  the  American  song  ''  Lillie  Dale,"  a  lady, 
Mrs.  Brown,  brought  to  him  words  which  he  thought 
would  go  very  well  to  the  air.  Those  words  began,  "  Min- 
nie, dear  Minnie."  It  is  said,  that  this  lady  is  not  to  be 
fomid  now.  He  does  not  tell  us  what  put  it  into  his  head 
to  use  these  words  '*  Minnie,  dear  Minnie  "  as  the  heading 
of  this  song,  which  was  before  known  by  the  name  of 
"^ Lillie  Dale;"  but  I  think  the  meaning  and  purpose  of  the 
Defendant's  acts  are  very  manifest, — the  same  air  having 
been  already  adapted  to  a  song  with  the  name  of  "  Minnie." 
The  Defendant  avers  that  he  took  a  portrait  of  Madame 
Anna  ThUlon  from  an  American  work,  called  **  Dreams 
of  Home,"  and  placed  it  on  his  title  page.  But,  then,  why 
did  he  think  of  applying  the  portrait  of  Madame  Arma 
ThUhn  and  her  name  to  this  song?  He  might  as  well 
have  taken  Madame  Oriei  or  any  other  person.     Of  course. 
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it  is  palpable  that  he  meant  the  public  to  underBtand  that 
this  thing  which  he  was  about  to  sell  was  the  identical 
song  which  was  sung  by  Madame  Anna  Thillon,  under  the 
name  of  '*  Minnie."  Of  that  I  cannot  have  the  least  possi- 
ble doubt  That  is  similar  to  what  occurred  in  8heard!s 
case;  and  it  seems  to  me  that  it  is  impossible  for  any  other 
person  to  claim  the  right  of  doing  such  an  act  after  the 
Plaintiff  had  acquired  a  popularity  for  their  song  by  the 
name  of  ''Minnie/'  and  had  procured  it  to  be  sung  by 
Madame  Anna,  Thillon,  and  the  song  had  become  known 
to  all  vendors  of  music  by  that  name  and  description.  A 
person  wanting  to  purchase  it  would  say, — Give  me  such 
and  such  a  song,  sung  by  such  and  such  a  person, — give 
me  ''Minnie,"  sung  by  Madame  Anna  Thillon,  That 
would  be  the  common  name  by  which  the  song  would  be 
inquired  for;  and  then  a  purchaser  asking  for  the  Plain- 
tifiEs'  song  in  that  way  might  have  this  song  which  was 
published  by  the  Defendant  given  to  him.  It  is  useless 
for  the  Defendant  to  allege  as  a  defence,  after  he  has  done 
his  best  to  lead  the  public  to  suppose  that  this  is  the  song 
sung  by  Madame  ThiUon,  that  he  cautioned  his  shop-boys 
and  others  to  say  that  it  was  not  the  song  of  the  FlaintifiEs, 
and  that  the  picture  outside  his  song  was  merely  a  fancy 
portrait  which  he  had  put  there,  and  the  song  was  entirely 
a  different  composition  from  that  of  the  Plaintiffa  An 
observation  was  made  upon  that  in  argument  which  was 
sufficiently  obvious,  and  on  which  I  acted  in  the  former 
case,  and  which  was  also  acted  upon  in  Sykes  v.  Sykes  (a), 
at  common  law.  There  it  was  proved,  that  the  wholesale 
imitator  of  the  PlaintifiEa'  trade-mark  sold  the  goods  so 
marked,  distinctly  representing  that  they  were  manufac- 
tured by  himself  and  not  by  the  Plaintiff;  but  then  it  was 
answered,  he  sold  them  to  retail  dealers,  that  those  retail 
dealers  might  sell  them  to  the  public,  who  would  buy 
them  as  the  goods  of  the  Plaintiffs.     So,  here,  Mr.  David- 


(o)  3  R  &  C.  441. 
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son  might  sell  copies  of  his  song  with  the  same  intimation 
to  retail  dealers,  but  there  is  no  security  that  those  retail 
dealeis  would  sell  them  with  the  same  caption  to  the 
public 

What  I  proceeded  upon  in  Sheard'a  case  is  what  equally 
appears  in  this  case — ^namely,  the  appearance  of  the  title 
page,  and  the  use  of  the  name  of  Madame  Anna  ThiUon, 
I  do  not  think  that  the  omission  of  the  words  "sung  by'* 
can  make  the  Defendant's  case  better.  That  seems  to  me 
only  to  indicate  a  consciousness  on  his  part^  that  he  was 
doing  what  was  wrong.  I  do  not  think  it  is  necessary  to 
lay  stress  on  the  imitation  of  two  bars  of  the  music  That 
is  only  a  question  of  copyright;  and  certainly  if  the 
Plainti£Es  intend  to  insist  upon  it  as  copyright,  I  should 
have  to  hear  them  in  reply  upon  that^  and  to  put  them  to 
an  action  on  terms  before  I  could  continue  the  injunction. 
I  propose  to  confine  the  injunction  to  the  title  page,  omit- 
ting the  words  "  pirating  the  said  song,  pr  infringing  the 
copyright  of  the  Plaintiflfe  therein." 

With  regard  to  costs,  there  would  have  been  a  great  differ- 
ence if  the  Defendant  had  done  what  it  was  competent  for 
him  to  do.  If,  when  served  with  the  interim  injunction,  he 
had  said,  "  If  you  had  applied  to  me  not  to  do  what  you  now 
seek  to  restrain  me  fi-om  doing,  I  should  have  been  perfectly 
ready  to  have  acceded  to  yoiu:  request ;  and  as  you  did  not  do 
so,  if  the  interim  injunction  is  continued,  I  shall  ask  for  my 
costs ;"  there  would  have  been  a  good  deal  to  have  been  urged 
on  the  part  of  the  Defendant,  there  having  been  no  applica- 
tion previously  made  to  him.  But  now  that  he  comes  for- 
ward and  insists  upon  bis  right  of  publication,  such  an  ar- 
gnment  is  at  an  end,  and  the  case  must  be  tried  upon  his 
right  He  has  never  made  an  offer  to  desist  from  publish- 
ing, and  I  am  obliged  to  try  it  as  I  should  try  any  other 
case  in  which  no  previous  application  has  been  made.  If 
the  party  brings  the  matter  to  a  hearing  and  insists  upon 
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his  rights,  there  is  an  end  of  any  question  as  to  the  propri- 
ety of  the  preceding  application. 

When  I  investigate  those  rights,  the  only  drcumstance  m 
this  case  at  all  distinguishing  it  from  Sheard's,  is  the  al- 
leged misrepresentation  to  the  public  on  the  part  of  the 
Plaintiflfe  in  holding  themselves  out  as  entitled  to  the  copy- 
right of  the  whole  of  this  publication.    In  Sheard's  ease, 
the  objection  was  made  that  there  was  an  attempt  to  mis- 
lead the  public,  by  putting  Mr.  Li/nley's  name  on  the  title 
page,  he  being  a  well-known  musical  composer,  and  quite 
as  well  known  in  that  capacity  as  a  poet,  if  not  more  so. 
There  were  on  the  title  page  in  small  print  the  words, 
"  written  by  George  Lvrdey/'  and  in  the  work  itself  his 
name  was  printed  in  the  comer,  without  anything  more, 
and  in  a  place  where  it  might  lead  to  the  inference  that  he 
was  the  author  of  the  music.  I  then  intimated  that  I  might 
have  some  misgiving  as  to  whether  there  was  or  not  a  wish 
on  the  part  of  the  Plaintiff  to  mislead  the  public  in  that 
respect.     At  the  same  time  I  said  then,  and  I  think  so 
now,  that  it  would  be  a  great  deal  too  much  to  infer  from 
that,  unless  something  else  untrue  had  been  stated  or  done, 
that  the  public  would  conclude  that  Oeorge  Lvnley  was 
the  composer  of  the  music.    Every  word  used  is  true.    It 
is  stated  that  the  song  was  "  written  by  Mr.  Oeorge  Limr 
ley;"  and  although  in  small  print,  it  is  in  very  distinct  and 
visible  print,  and  there  is  a  separate  line  for  it,  and  no  per- 
son seeing  the  word  "written,"  would  think  that  meant 
com/posed.    On  the  Defendant's  song,  it  is  stated  to  be  ar- 
ranged by  0,  HalUdoty,  the  poetry  by  Mrs.  Louisa  Brown, 
and  the  tact  that  those  indications  are  given  in  other  works 
and  not  given  on  the  Plaintiflfs'  song,  would  lead  to  the  in- 
ference, that  as  the  Plaintiffi'  song  is  not  stated  to  have 
been  "  composed  by  0,  Lirdey,"  no  part  of  the  music  had 
been  composed  by  him.     I  think  that  the  inference  from 
this  circumstance  of  an  intention  to  mislead  is  too  faint, 
whatever  degree  of  suspicion  I  may  have  on  the  subject^ 
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to  hold  that  there  was  a  direct  misrepresentation  to  the 
public  when  every  word  stated  is  perfectly  true,  and  all 
that  I  can  found  my  suspicions  upon  is  merely  something 
inferentially  suggested  to  the  mindi 

Then  the  entry  at  SixUionera*  HaU  is  relied  upon. 
Afisoming  that  the  entiy  might  have  been  made  as  to 
part  of  the  publication  only,  when  Mr.  Lvnley  had  this 
entry  made,  the  actual  fetcts  were,  that  he  was  the  pro- 
prietor of  the  whole  of  that  portion  of  the  book  which  con- 
sists of  the  words  of  the  song;  he  was  the  proprietor  of 
the  arrangement  he  had  made  of  the  music,  including  the 
two  new  bars;  but  the  song  itself  was  not  an  original 
Bong— that  is  to  say,  the  world  at  large  would  have  a  right 
to  print  the  original  music  separately,  and  detached  from 
the  words  of  Mr.  Lvnley^  and  firom  this  representation  as 
to  the  name  of  "  Minnie,^'  and  its  being  sung  by  Madame 
Awna  ThiUoru  However  much  it  may  go  to  the  question 
of  copyright,  the  entry  at  Stationera'  HaU  does  not  appear 
to  me  to  amoimt  to  a  wilful  or  firaudulent  misrepresentation 
to  the  public  of  the  rights  of  Mr.  Lvnley. 

If  it  is  sought  to  obtain  an  injunction  to  restrain  the 
piracy  of  the  two  bars,  I  must  let  that  go  to  law,  and  leave 
thePlaintiffa  to  make  such  case  as  they  can  upon  it;  but  if 
the  injunction  is  to  be  confined  to  preventing  this  Defend- 
ant firom  holding  out  his  goods  to  the  public  as  being  the 
goods  of  the  FlaintifiEs,  I  think  then,  as  in  Sheard's  case,  the 
fiill  right  is  made  out;  and  there  is  no  such  default  on  the 
part  of  the  Plainti£&  in  regard  to  deception,  as  entitles  me  to 
say  they  may  not  hold  the  injunction  on  the  same  grounds 
as  they  did  in  Sheard's  case.  As  I  have  granted  the  in- 
JTinction,  I  do  not  impose  upon  the  Plaintiffs  the  necessity 
of  bringing  an  action. 


1855. 


The  Lords  Justioes,  on  appeal, 
oontinaed  the  injonction,  hut  on 
the  terms  of  an  action  being 
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brought,  and  reserved  the  costs 
till  after  trial  of  the  action. 
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Stat.  ofLimi-  JjY  an  indenture  dated  in  1824,  Noy,  and  Sheppard  as 

Wia.  4,  c.  27,  his  surety,  covenanted  with  Mxyrria  to  pay  him  an  annuity 

S^reM^TVtfrt  ^^  ^®^*  ^y  quarterly  payments  for  99  years,  to  be  computed 

—Termr-An-  from  the  date  of  the  indenture,  if  four  persons  therein 

nuUy — Av'  , 

rtara,  named  should  so  long  live;   and  by  the  same  indenture 

In  1824,  A,,  ^^  granted  and  demised  to  Bridger  certain  freeholds,  (to 

and  A  M  hia  ^hich  he  was  entitled  in  remainder  expectant  upon  the  de- 
surety,  oove-  . 

nanted  to  pay  cease  of  the  suTvivor  of  two  tenants  for  life,  for  a  l^gal  and 

Siety-iSne  °'  equitable  estate  in  fee  simple),  to  hold  to  Bridger,  his  execu- 

gnrnted^iwads  *^^  administrators,  and  assigns,  from  the  date  of  the  inden- 

to  which  he  ture  foi*  a  term  of  500  years,  subject  to  the  life  estates^  upon 

waa  entitled  .      »r  ,  7 .     ,     .  ,    , ,     ,  . 

in  remainder  trust  to  permit  If  oy  sjid  his  heirs  to  hold  the  premises 

upSn  ^*de-  ^^^  *^®  ^^^  should  beoome  liable  to  be  sold  under  the 


!  of  the  trusts  of  the  indenture:  and  upon  further  trust,  in  case  the 

two  tenants  annuity  or  any  part  thereof  should  be  in  arrear  by  the 

trustee  for  600  space  of  one  calender  month  next  after  any  of  the  days  or 

Sus^'mouae  ^^^  wher^n  the  same  ought  to  be  paid  as  aforesaid, 

the  annuity  then  that  Bridger,  his  executors,  administrators,  or  as- 

should  be  in  .                              , 

arrear  for  a  signs,  should,  without  the  necessity  of  any  further  consent 

eiOwr  before  ^^  concurrence  of  Noy,  his  heirs  or  assigns,  and  either 

S^TO^the  ^^^^^  ^^  ^^^  *^®  decease  of  the  tenants  for  life  or  the 

surviving  te-  survivor  of  them,  maJke  sale  and  absolutely  dispose  of  the 

nant  for  life,  •  j              •                       i                                          j        r 

to  seU  for  the  said  premises,  or  such  part  or  parts  thereof  as  Bridger 

fu^^^  sl^^^d  ^^^^  Pr^P^^'  f^'  ^  the  then  residue  of  the  term  of 


of  the  annuity,  500  years  as  therein  mentioned.     The  deed  then  con- 

and  securing      .    .      j        j     ,         .  ,  , 

future  pay-       tained  a  declaration  that  the  moneys  to  arise  by  the  sale 

ments.    B, 
became  bank- 
rupt in  1827,  A.  in  1829.    The  last  payment  in  respect  of  the  annuity  was  made  in  1831. 
Upon  bill  filed  by  the  annuitant  in  1864,  one  of  the  life  estates  still  subsisting:— J7e^ 
that  the  Plaintiff  was  entitled  to  have  the  lands  sold  for  the  residue  of  the  term  aoooidinff 
to  the  trust,  and  to  payment  of  all  arrears. 

All  that  ffwuer  v.  Nockolda  (1  MacN.  k  G.  640)  determined  was,  that,  in  a  suit  for  the 
adnunistration  of  the  assets  of  a  grantor  of  an  annuity,  the  annuitant  cannot  prove,  as  a 
personal  debt,  for  more  than  six  years  arrears.  If  the  decision  went  to  a  case  Uke  the  pre- 
sent, it  is  oveiTuIed  by  Cox  ▼.  Dolman  (2  De  G.,  MacN.  &  G.  592). 
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should  be  held  in  trust  to  pay  to  Morris,  his  executors, 
&a,  so  much  of  the  annuity  thereby  granted  as  at  the 
time  of  the  sale  should  be  in  arrear  and  unpaid,  nvith  costs 
occasioned  by  default  in  payment  of  the  annuity;  and 
upon  trust  to  invest  the  residue  for  the  purpose  of  form- 
ing a  fund  for  payment  of  the  annuity  and  costs,  and  sub- 
ject thereto  for  Noy,  his  heirs,  executors,  or  administratora 
After  the  determinatibn  of  the  annuity,  the  demised  premises 
remaining  imsold  were  to  be  in  trust  for  Noy  and  his  heirs. 
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Sheppard  became  bankrupt  in  1827,  Noy  in  1829. 

In  1831,  the  reversion  in  fee,  expectant  upon  the  decease 
of  the  surviving  tenant  for  life,  in  the  demised  premises 
was  sold  and  conveyed^  subject  to  the  annuity  and  any  claim 
m  respect  thereof,  to  the  purchaser.  When  the  bill  was 
filed,  it  was  vested  in  the  Defendant  Drysdaie. 

The  last  payment  in  respect  of  the  annuity  was  made 
in  1831. 


In  August^  1854,  a  bill  was  filed  by  the  surviving  execu- 
tor of  Mcyrria,  against  the  administrator  de  bonis  non  of 
Bridger,  UToy's  creditors'  assignee,  and  Drysddle,  for  an  ac- 
couQt  of  what  was  due  in  respect  of  the  annuity,  to  have 
the  premises  comprised  in  the  term  of  500  years  sold, 
aad  the  proceeds  of  the  sale  applied  towards  satisfying  the 
arrears  of  the  annuity,  and  to  have  the  surplus  (if  any)  se- 
cared  and  invested,  and  from  time  to  time  applied^  with 
the  income,  in  keeping  down  the  annuity. 

When  the  bill  was  filed  two  of  the  persons  for  whose 
lives  the  annuity  was  granted,  and  one  of  the  tenants  for 
life,  were  dead. 

The  Defendant  relied  upon  the  Statute  of  Limitations  as 
a  defence  to  the  bill,  or,  at  any  rate,  to  so  much  of  it  as 
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sought  an  account  of  arrears  payable  more  than  six  years 
before  the  filing  of  the  bill 


SUUement. 

Argummt.         Mr.  RoU,  Q.  C,  and  Mr.  Boyle  for  the  Plaintiff 

The  Statute  of  Limitations  is  no  bar  to  any  portion  of 
the  Plaintiff's  claim.  The  term  is  a  subsisting  term,  de- 
mised by  the  party  having  a  legal  remainder  in  fee  to  a 
trustee,  in  whose  representative  it  is  now  vested,  upon  an 
express  trust.  The  case,  therefore,  is  precisely  within  the 
exception  provided  by  the  26th  section  of  the  statute,  and 
time  has  not  yet  begun  to  run  against  the  Plaintiff 

The  point  was  decided  as  long  since  as  1845  by  Lord 
Lyndhursft,  in  Yov/rig  v.  Lord  Waierpa/rk  (a) ;  and  if  doubt 
has  been  since  thrown  on  that  decision  by  Hunter  v.  Nockr 
olds  (6),  all  doubt  is  now  removed  by  Oox  v.  Dolman  {c), 
in  which  Lord  St  Leonard's  and  the  Lords  Justices  deter- 
mined, that,  where  there  is  a  subsisting  term,  upon  an  ex- 
press trust  to  secure  an  annuity,  the  annuitant  is  not  barred 
by  the  42nd  section  firom  recovering  the  entire  arrears  (d). 

Mr.  Damidy  Q.  C,  and  Mr.  T.  Stevens  for  the  Defendant 
Drysdcde, 

The  statute  is  a  bar  to  the  entire  claim.  When  both 
trustee  and  cestui  que  trust  are  out  of  possession,  the  party 
entitled  subject  to  the  term,  whose  title  is  adverse  to  the 
term,  must  have  the  benefit  of  the  statute,  if  he  can  shew 
laches ;  and  here  no  payment  has  been  made  since  1831. 

(o)  16  L.  J.  (N.  S.),  Chanc,  63 ;         (cQ  See    Lord   St   Leananh' 

S.  a  10  Jut.  1.  "Essay  on  the  New  Stotutes," 

(6)  1  MacN.  &  G.  640.  p.  105. 
(c)  2  De  a,  MacN.  &  G.  592. 
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At  all  events,  the  statute  Ib  a  bar  to  so  much  of  the  bill  1866. 
as  seeks  an  account  of  arrears  payable  more  than  six  years 
before  bill  filed.  If  the  term  can  be  rendered  available  by 
the  Plaintifir  at  all,  his  rights  to  recover  are  limited  to  six 
years  by  the  42nd  section  of  the  statute.  The  exception 
provided  by  the  25th  section  is  confined  to  suits  ''against 
the  trustee  or  any  person  dahning  through  him."  Here 
the  Defendant  Drysdale  does  not  daim  through  the  trus- 
tee»  and  this  suit  is  not  within  this  exception.  [The  Vice- 
Chancellor. — In  Cox  v.  Dol/mom  and  Yovmg  v.  Lord 
Waterpark,  the  trust  was  enforced  against  parties  claiming 
subject  to  the  term.]  In  those  cases  both  estates  were 
created  by  the  same  instrument  Here  the  Defendant 
Dryaddle  daLms  paramount  to  the  term*.  *  ^< 

The  question  cannot  be  considered  as  concluded  by  Cox 
V.  DdhncuTL  The  decision  in  that  case  does  not  profess  to 
overrule  that  of  Lord  CoUenha/m  in  Hunter  v.  Nockolds, 
— a  case  on  all  fours  with  the  present. 


A  reply  was  not  heard. 


Vice-Chancellob  Sir  W.  Page  Wood: — 

In  reference  to  the  Statute  of  Limitations^  I  think  I  am 
concluded  by  the  cases  of  Cox  v.  DcHmum  (a),  and  Yornig 
V.  Lord  Waterpa/rk  (b).  The  only  diflference  here  is,  that 
the  Defiandant  is  not  in  possession.  That  circumstance,  in 
my  opinion,  is  immaterial 


Jftdgment, 


AU  that  Lord  Coitenka/m  dedded  in  Hunter  v.  Nockclds 
^as»  that  a  claim  to  arrears  of  an  anntiity  cannot  be 
established  as  a  'personal  debt  against  the  grantor  be- 
yond six  years.     There  the  petitioners  went  in  to  prove 


(a)  2  De  G.,  MacN.  &  G.  592. 
Q>)  13  Sim.  204;  S,  C,  on  ap- 


peal, 16  L.  J.  (N.  8.),  Chanc,  63 ; 
S,  C,  10  Jur,  1, 
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their  claim  as  a  personal  debt  against  the  estate  of  the 
party  who  granted  the  annuity;  and  having  chosen  to 
take  that  form  of  proceeding,  they  were  allowed  to  prove 
the  debt  for  six  years,  and  no  more.  That  seems  to  have 
been  the  view  taken  by  Lord  GoUenha/m,  as  distinguishing 
Hunter  v.  Nockolds  from  a  case  such  as  Cox  v.  Dolman: 
— ^that  suit  was  not  one  in  which  a  party  sought  to  en- 
force his  remedy  by  applying  to  have  a  s^e  of  the  trust 
property  vested  in  his  trustee ; — ^but  it  was  a  case  in  which, 
in  a  suit  for  the  administration  of  assets,  the  petitioners  came 
in  to  prove  their  claim  as  a  personal  debt;  and,  that  being  so, 
he  held  they  could  not  prove  it  beyond  six  years.  If  that 
was  not  the  case  in  Hwrvter  v.  Nockolda — if  the  decision 
went  to  a  case  like  the  present,  it  is  overruled  by  Cox 
V,  DoVmom. 


Mr.  DcmieL — It  was  against  other  incumbrancers  in 
Hunter  v.  Nockolds, 

The  Vicb-Chancellor. — ^The  only  distinction  one  can 
draw  between  the  two  cases  is,  that  in  Cox  v.  Dol/mcm  the 
annuitant  came  to  enforce  his  security  against  his  trustee, 
who  held  it  in  trust  for  hiuL 


What  is  the  case  here  ?  A  man  grants  an  annuity,  and 
carves  out  of  his  reversion  in  fee,  which  he  then  held, 
subject  to  two  lives,  a  term  of  500  yeara  He  vests  that 
term  in  a  trustee,  in  whose  personal  representative  it  is 
now  vested,  and  one  life  is  still  subsisting.  He  then  directs 
the  trustee  to  sell  one  month  after  default  shall  have  been 
made,  and  either  during  the  life  estates  or  after  their  ex- 
piration, for  the  purpose  of  raising  the  charge. 

In  this  state  of  circumstances,  I  apprehend  it  is  impos- 
sible for  the  party  who  is  now  entitled  to  the  reversion 
subject  to  the  term,  to  say,  '  It  is  true  the  trustee  has  a 
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good  term,  and  when  the  tenant  for  life  dies,  he  will  enter 
and  be  in  possession;  but  inasmuch  as  the  annuitant  might 
have  sued  more  than  twenty  years  ago  in  respect  of  these 
arrears,  and  more  than  twenty  years  ago  might  have  called 
upon  his  trustee  to  execute  the  trust  on  which  he  held  the 
temis,  I,  who  am  entitled  to  the  reversion  subject  to  this  trust, 
have  a  right  to  prevent  his  calling  on  the  trustee  now  to  ex- 
ecute it^  on  the  groimd  that  he  ought  to  have  done  so  more 
than  twenty  years  ago/  It  is  not  for  a  trustee  to  complain 
of  the  demand  not  having  been  made  upon  him  sooner, 
neither  can  I  see  that  a  reversioner  can  complain  that  the 
trust  to  which  his  reversion  is  expressly  subjected  has  not 
been  executed  at  an  earlier  period. 
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The  term  is  a  subsisting  term — it  is  still  in  reversion — it 
IB  held  upon  an  express  trust — a  trust  authorising  the  sale, 
and  which  is  still  a  continuing  trust,  and  the  Plaintiff's 
claim  is  simply  this : — He  calls  upon  the  trustee  of  this  re- 
veraionaiy  term  to  execute  his  trust,  to  sell  the  term  and 
raise  the  sums  charged  upon  it: — He  does  not  seek  to  touch 
Dryadale's  reversion,  and  his  only  reason  for  bringing 
Drysdaie  before  the  Court  is,  that  Drysdale  is  the  party 
interested  in  any  surplus  which  may  remain  after  the  other 
trusts  of  the  term  shall  have  been  performed.  In  this  state 
of  things,  it  seems  to  me  perfectly  dear  that  the  Plaintiff's 
claim  is  made  out — that  he  is  not  barred  by  the  statute, 
but  has  a  right  to  have  the  lands  sold  for  the  residue  of  the 
tenu  according  to  the  trust,  and  to  be  paid  all  arrears. 


As  to  this  being  a  case  of  hardship  oti  Drysdale,  I  do  not 
see  that  any  complaint  can  be  made  by  him  against  the 
PlaiDtiff  or  his  trustee  on  that  score,  or  in  reference  to  the 
bankruptcy  of  Noy  or  Sheppard.  They  must  be  left  at 
liberty  to  exercise  their  discretion  as  to  what  is  the  best 
time  for  selling  the  reversionary  interest 
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ROWLEY  r,  XJNWIN. 

J3  Y  the  marriage  settlement  of  the  Plaintiff  and  her  hus- 
band, forty-fire  railway  shares^  and  lOOOl.  secoied  on  mort- 
gage,— both  the  fnuperty  of  the  Hainti£^ — together  with 
other  pxjperty  of  the  Plaintiff's,  were  settled  upon  trust  to 
pay  the  income  into  the  proper  hands  of  the  Flaintifl^  to 
the  intent  that  the  same  might  be  enjoyed  by  her  during 
her  life,  for  her  sole  and  separate  nse,  independently  of 
her  then  intended  or  any  fiitme  husband,  and  so  that  the 
same  might  not  be  liable  to  his  debts,  forfeitoie,  or  en- 
gagementa  And  it  was  thoeby  dedaied,  that  the  only 
receipts  which  should  be  a  valid  discharge  for  the  said  in- 
come should  be  those  which  should  be  given  by  the  Plain- 
tiff after  the  soms,  in  respect  of  which  such  receipts  should 
be  given,  should  actually  have  become  due;  and  that  the 
Plaintiff  should  have  no  power  to  anticipate,  alien,  or  as- 
sign the  income  or  any  part  there(£  And,  after  the  de- 
cease of  the  Plaintiff  the  property  was  settled  upon  trusts 
for  the  benefit  of  her  husband  and  the  children  of  the  mar- 
riage, with  remainders  over. 

After  the  marriage,  the  shares  were  transferred  into  the 
names  of  the  trustees  of  the  settlement 


Subsequently  to  the  transfer,    new  shares,  designated 
quarter  shares,"  were  issued  by  the  railway  company,  and 
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iJugf/andand  Wife — Separate  Use — Betiraint  on  AfUidpation — Acquieiceitee. 

Wife  entitled  for  life  to  income  of  settled  property  for  her  sepente  use,  without  power  of 
Mitidpetion.  The  tmsteee  allowed  the  husband  to  use  1000^.,  part  of  the  trust  funds,  for 
tour  jears.  Shortlj  after  which  period,  the  wifo  separated  from  her  husband,  and  then 
Uit  the  fint  time  chdmed  interest  on  the  10002.  for  the  four  years.  She  admitted  she  had 
iiiliuwed  her  husband  to  receive  her  income,  so  long  as  he  behaved  to  her  as  a  husband  ought 
io  do ; — ffeld,  that  the  wife  was  not  entitled  to  the  interest  claimed. 
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eighteen  of  sach  quarter  ahaxes  were  allotted  in  respect  of 
the  shares  standing  in  the  names  of  the  trasteea 

The  calls  on  these  eighteen  quarter  shares  were  paid  out 
of  the  Plaintiff's  separate  income. 

The  trustees  afterwards  sold  the  eighteen  quarter  shares, 
and  invested  the  net  proceeds  in  the  purchase,  in  their 
names,  of  1822.  188.  6(2.  Consok. 

The  mortgage  debt  of  lOOOiL  was  paid  off  on  the  7th  of 
January,  1 845.  The  trustees  allowed  the  husband  to  receive 
the  money,  upon  the  understanding  that  it  should  be  se- 
cured by  a  mortgage  of  real  estate  which  he  had  contracted 
to  purchase.  The  husband,  on  the  same  day,  paid  the 
lOOOL  into  the  Plaintiff's  bank  to  her  separate  account, 
towards  liquidation  of  a  balance  of  12752.  then  due  from 
her  to  her  bankers,  of  which  12542.  had  been  due  at  the 
time  of  her  marriage.  The  mortgage  was  not  actually  exe- 
cuted until  the  17th  of  February,  1849. 

On  the  10th  of  September,  1849,  the  Plaintiff  separated 
from  her  husband,  and  ever  since  continued  to  live  apart 
from  l^iTn, 

Immediately  after  separating  from  her  husband,  the 
Plaintiff  claimed  interest  on  the  10002.  for  the  period  be- 
tween the  7tb  of  January,  1845,  and  the  17th  of  February, 
1849.  It  did  not  appear  that  she  had  ever  made  any  pre- 
vious daim  in  respect  of  such  interest. 

The  Plaintiff  now  filed  her  bill  against  the  trustees  and 
her  husband,  claiming,  inter  alia,  the  182Z.  188. 6c2.  Consols, 
and  interest  at  51.  per  cent  upon  the  10002.  from  the  time 
when  that  sum  was  received  by  her  husband  to  the  17th 
of  February,  1849,  and  claiming  a  lien  upon  the  mortgaged 
property  for  such  interest 
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There  was  an  admission  by  the  Plaintiff  that  she  had 
allowed  her  husband  to  receive  the  income  of  her  property 
so  long  as  he  behaved  to  her  as  a  husband  ought  to  do. 


Mr.  James,  Q.  C,  and  Mr.  Oiffard  for  the  Plamtifi^  in- 
sisted, that,  inasmuch  as  the  calls  upon  the  eighteen  quar- 
ter shares  were  paid  out  of  the  Plaintiff's  separate  income, 
she  was  entitled  absolutely  .to  the  stock  purchased  with 
the  proceeds  of  the  sale  of  such  shares. 

With  regard  to  the  10002.  for  a  period  of  four  years 
previously  to  the  17th  of  February,  1849,  the  date  of  the 
mortgage,  that  sum  had  been  constructively  in  the  hus- 
band's hands.  The  Plaintiff,  therefore,  was  entitled  to  in- 
terest for  that  period,  and  to  a  lien  on  the  mortgaged 
property  in  respect  of  such  interest;  since  the  agreement 
was,  that  the  mortgage  should  be  executed  immediately 
upon  the  husband  receiving  the  money. 


Mr.  Panieli  Q.  G, 
husband 


and  Mr.  Ghapmcm  Barber,  for  the 


Upon  the  second  point,  they  cited  Beresford  v.  The 
Arckbiehop  of  Armagh  (a),  contending,  that,  independently 
of  the  Plaintiff's  express  admission  as  to  having  assented 
to  her  husband's  receiving  her  income,  she  would  have 
been  precluded  from  making  her  present  daim  to  arrears 
of  interest,  accruing  during  cohabitation,  upon  the  ground 
of  a  presumed  assent 

Mr.  Rolty  Q.  C,  and  Mr.  H.  Stevens,  appeared  for  the 
trustees. 


Mr.  Jamiea,  Q.  C,  in  reply. 

(a)  13  Sim.  643. 
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Vice-Chancellor  Sir  W.  Page  Wood: — 

With  regard  to  the  dghteen  quarter  shares,  there  can 
be  no  doubt  that  such  shares,  notwithstanding  the  callfl 
were  paid  out  of  the  wife's  separate  income,  followed  the 
tnist  They  became  subject  to  the  trusts  of  the  settle- 
ment as  oorpua  It  is  analogous  to  the  case  of  a  tenant 
for  life  renewing  leasehold  property,  and  advancing  money 
for  the  fine  due  on  the  renewal  A  tenant  for  life,  under 
sach  circumstances^  would  only  have  a  charge  on  the  pro- 
perty for  the  amount  so  advanced.  I  must  declare,  that 
the  stock  purchased  with  the  proceeds  of  the  sale  of  the 
eighteen  quarter  shares  is  subject  to  the  trusts  of  the  set* 
tiement,  the  Plaintiff  having  a  lien  thereon  for  the  amount 
of  the  calls  paid  out  of  her  separate  income. 

With  regard  to  the  interest  on  the  10002.,  if  that  point 
is  to  be  pressed,  I  must  look  into  the  authozitiea 


1855. 


Judgment. 


Judgment  reserved 


Vicb-Chancellor  Sir  W.  Page  Wood:— 

The  only  point  remaining  to  be  considered  in  this  case  is> 
as  to  the  sum  claimed  by  the  wife  in  respect  of  interest 
upon  10002.  originally  secured  by  a  moirtgage,  and  which, 
upon  the  mortgage  being  paid  off,  was  allowed  to  be  re- 
odved  by  the  husband,  and  was  paid  by  him  into  the  bank, 
where  she  had  a  separate  account^  in  liquidation  of  a  debt 
of  hers  to  the  bankerB»  for  which  the  husband  was  liable; 
80  that  the  money,  in  effect^  was  used  by  the  husband  for  a 
period  of  four  years. 


Dee.  iith. 
JudgmeiU, 


Of  course,  the  wife  could  not  beforehand  consent  to  his 
receiving  the  interest,  for  she  had  no  power  of  anticipation ; 
nevertheless^  during  the  period  in  question,  the  fund  was 
constructively  in  the  husband's  handa     He  had  the  use  of 
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JudfftnefU, 


money  for  which  he  was  bound  to  pay  interest  Suppose 
he  had  given  a  mortgage  for  it, — a  state  of  circumstances 
which,  I  think,  would  be  exactly  the  same  as  this, — he  would 
then  have  been  indebted  for  interest  to  the  wife  de  anno 
in  annum.  It  is  true  there  would  have  been  no  money  in 
his  hands;  but  if  the  wife's  trustees  had  appointed  are* 
ceiver,  who  had  paid  the  rent  of  the  mortgaged  property  to 
the  husband,  it  would  then  &11  within  the  ordinary  rule, 
which  precludes  a  wife  firom  recovering  the  past  income 
of  her  separate  estate,  upon  the  ground  of  a  supposed 
gift  by  her  of  such  income  to  her  husband.  In  Howard 
V.  Lord  Digby  (a),  the  Ducheaa  of  NorfoUc'a  caae^  com- 
maited  on  by  Lord  8t  Leona/rd*8  in  his  ^'  Treatise  of  the 
Law  of  Property  as  administered  by  the  House  of  Lords'' (&), 
lunacy  intervened.  In  that  case,  therefore,  the  presumption 
of  a  gift  or  agreement  on  the  part  of  the  wife  was  ex- 
cluded. In  this  case,  the  parties  separated  within  a  few 
months  after  the  time  when  the  interest  accrued  due,  and 
the  wife  made  no  demand  for  interest  up  to  the  time  of 
the  separation,  although  she  did  inmiediately  afterwarda 
She  admits  that  she  allowed  her  husband  to  receive  the 
income  of  her  property  generally. 


I  can  draw  no  distinction  between  moneys  in  the  hands 
of  the  husband,  the  interest  of  which  the  wife  might  have 
claimed,  and  moneys  out  on  mortgage  in  the  way  I  have 
supposed. 

I  must^  therefore,  declare,  that  the  Plaintiff  is  not  enti- 
tled to  the  interest  claimed. 


(a)  2CL  &  F.  634;  S.  C.  8  BU.  N.  S.  224. 


(6)  Pp.  162—170. 
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THE  LADY  VICTORIA  LONG  WELLESLEY  v.  THE    2)^.  ^^ik  d: 
EARL  OF  MORNINGTON.  13«*- 

JjY  an  indenture,  made  and  executed  in  1812,  previous  iVoi*d— 
to  and  in  coDsideration  of  the  marriage  of  the  Defendant  i^^^^^.  ^ 
the  Earl  of  Mornmgton  with  Caiherme,  his  late  wife,  real  ^    "jj^ent 
estate  in  Engla/nd  was  limited  to  the  use  of  the  Defendant  by  a&ther  to 
the  Earl  for  life;  remainder  to  the  use  of  Oatherime  for  life;  a  gtate  of 
remainder  to  trustees  for  a  term  of  1000  years,  upon  trust  ^^w^^SeLe, 
in  the  event  (which  happened)  of  there  being  two  younger  ^JJ^^ 
children  of  the  marriage,  after  the  decease  of  the  survivor  year,  set  aside 
of  them,  the  Earl  and  Catherme,  or  in  the  lifetime  of  them,  ^ei^  from 
or  of  the  survivor  of  them,  with  their,  his,  or  her  consent  in  ^^^^^^ 
writing,  by  mortgage  or  sale,  or  out  of  the  rents  of  the  pre-  therms  know 

«^    If  «^  <7  ^  ^  ledge  of  his 

mises,  to  levy  and  ndse  for  the  portion  or  portions  of  such  gon's  atate  of 
child  and  children  40,000i.,  to  be  shared  or  divided  between  ^^^^ 
or  amongst  the  children  in  such  parts,  shares,  and  proper-  *"*^^^ 
tions,  and  to  be  interests  vested  in  and  to  be  paid  to  them  oomstanceB 
respectively  on  or  at  such  ages^  days,  or  times,  and  to  be  prepfui^on 
subject  to  such  annual  sum  and  sums  of  money  and  limita-  «ndexecution 
tions  over, — such  annual  sum,  &c.  being  for  the  benefit  of  mept,andas 

,      -  to  its  not  hftv- 

such  younger  child,  or  one  of  them, — as  the  Earl,  in  the  event  ing  been  oom- 

(whichhappened)of  his  surviving  Cat Amn6,  should  appoint;  2^^^^^*^ 

and  in  de&ult  of  such  appointment,  and  so  fiaur  as  no  such,  ap-  ^^  **w^* 

pointment  should  extend,  the  40,0002.  to  be  divided  between  oommuni- 

the  children  entitled  thereto  in  equal  shares,  to  be  an  in-  ^pointment 

terest  vested  in  sons  at  twenty-one,  in  daughters  at  twenty-  J^^fi^^ot 

one  or  marriage,  which  should  first  happen ;  and  to  be  paid  for  the  benefit 

^   .  ,  .  .^    ft   ^      ^  /It.      ofliiB8on,but 

at  the  same  ages,  days,  or  times,  if  after  the  decease  of  the  for  his  own 

survivor  of  the  Earl  and  CatJierine,  otherwise  immediately  ^^afr^d 

after  the  decease  of  such  smrvivor.  ^P®°  ^® 

power. 

By  an  indenture  of  even  date,  it  was  declared  that  the 
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1856.        same  trustees  should  stand  possessed  of  real  estate  in  /re- 
^^]JJ2k8let     ^^  ^^^  *  *^"^  ^^  ^^  years,  to  be  computed  from  the 

*•  death  of  the  survivor  of  the  Earl  and  Catherine,  upon  trust, 

Thb  Eabl  of  f 

MoRNiNOTON.   in  the  like  event,  to  raise  25,0001,  for  the  additional  per- 

Statement,      tions  of  such  two  younger  children,  to  be  subject  to  a  power 

of  appointment  in  the  Earl  surviving,  and  to  limitations 

over  in  default  of  appointment^  similar  in  every  respect  to 

those  to  which  the  40,0007.  was  subject 

Catherine,  the  wife  of  the  Defmdant  the  Earl,  died  in 
1825. 

There  were  three  children  of  the  marriage,  viz.  Viscount 
WeUeeley  (the  eldest  son),  the  Honourable  Jamea  Wellealey, 
and  the  Plaintiff. 

By  deeds  poll  executed  in  1838  and  1840,  the  Earl  ap- 
pointed to  James,  of  the  40,0002.,  sums  amounting  in  the 
whole  to  29,000!.,  to  be  vested  in  and  assignable  by  James 
immediately  upon  the  execution  of  the  deeds,  and  to  be 
raised  inmiediately  after  the  Earl's  decease  (a). 

The  olgect  of  these  deeds  poll  was  to  provide  funds  for 
payment  of  Jama's  debts,  and  to  secure  an  annuity  for  his 
maintenance. 

These  deeds  were  not  impugned. 

In  November,  1860,  36,0002.  still  remaining  imappoint- 
ed,  the  Earl  executed  the  two  deeds,  which  it  was  the  object 
of  the  present  suit  to  set  aside. 

(a)  The  deeds  of  181 2  contain-  Court  held  that  the  shares  ap- 
ed hotchpot  clanaes,  upon  which  pointed  to  James  in  1838  and 
there  arose  a  question  of  con-  1840,  were  exempt  from  the 
structioB,  turning  upon  the  obligation  of  being  brought  into 
wording  of  a  proviso  specially  hotchpot, 
and  inartificially  framed.    The 
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By  these  deeds,  dated  the  2nd  of  November,  1850,  the       ^W. 
Earl  appointed  the  36,000Z.,  residue  of  the  65,000i.,  as  fol-    WiixKWjiT 
lows:  viz.  smns  amounting  to  27,000i.  to  James,  and  sums   r^^  i^l^^  ^^ 
amounting  to  9000i.  to  the  Plaintiff;  and  directed  that   Morninotok. 
such  sums  respectively  should  be  interests  vested  in  and  as-     Suuemewt. 
signable  by  them  immediately  upon  the  execution  of  the 
deeds,  and  should  be  raised  immediately  after  the  execu- 
tion thereof  and  be  paid  to  thom,  their  executors,  admin- 
istrators, or  assigna 

On  the  23rd  of  October,  1851,  James  died  intestate Jand 
unmarried.  Letters  of  administration  to  his  estate  and 
effects  were  granted  to  the  EarL 

In  May  1854,  the  Plaintiff  filed  her  bill  against  the  Earl 
and  assignees  of  his  interest  in  the  27,0007.,  charging  that 
before  the  date  and  execution  of  the  deeds  of  the  2nd  of 
November,  1850,  it  was  well  known  to  the  Earl,  as  the  fact 
was,  that  James's  life  had  been  and  was  despaired  of  by  his 
medical  advisers  and  attendants,  and  that  his  recovery  was 
hopeless;  that  the  deeds  were  intended  to  be,  as  they  were 
in  &ct,  concealed  tmtil  after  the  death,  which  was  then 
shortly  expected,  of  James;  and  that  they  were  executed 
by  the  Earl  for  his  own  benefit  and  advantage,  and  in  fraud 
of  the  powers,  and  not  for  the  benefit  or  advantage,  or  with 
any  regard  to  the  interests  of  his  younger  children,  or  ei- 
ther of  them;  and  praying  that  it  might  be  declared  that 
they  were  firaudulent  and  void,  and  to  have  them  set  aside, 
and  delivered  up  to  be  cancelled. 

The  Elarl  by  his  answer  put  in  issue  all  the  matters 
charged  in  the  bill,  and  stated  as  his  motive  for  executing 
the  deeds  of  November,  1850,  that,  having  reason  to  fear 
that  James  might  continue  in  an  infirm  state  of  mind  and 
body,  he  was  anxious  that  such  a  provision  should  be  made 
fi>r  him  as  should  enable  him  to  live  in  comfort ;  and  that 

VOL  11.  L  K.  J. 


U6  CASES  IN  CHANGEBY. 

1856.  he  had  also  the  best  reason  to  believe  that  the  naintiff 
Wbllbblst  would  be  well  provided  for,  independently  of  the  portion 
ThieIbz.0?  lAOi^^ySi  <^<1  ^^  submitted,  that^  in  executing  thedeeds, 
MoBNiNaTON.  he  exercised  a  discretion  which  he  was  entitled  to  exercise 
under  his  marriage  settlement. 

The  material  evidence  was  as  foUows: — 

In  January,  1 847,  «7am6a  was  ill  at  Nice,  and  on  the  29th 
of  January,  the  Earl  wrote  to  his  nephew,  CoL  Bagci,  then 
at  Nice,  to  make  inquiries  of  the  physician  attending 
James  as  to  the  state  of  his  health.  In  reply,  CoL  Bagct, 
on  the  5th  of  February,  1847,  wrote  to  the  Earl,  that^  im- 
mediately upon  receiving  his  letter,  he  had  put  himself  in 
communication  with  Dr.  Trams,  the  physician  attending 
Ja/mes,  and  stated  the  results: — Ja/mes  was  within  the  last 
few  days  better  than  when  he  first  arrived,  but  a  removal 
from  Nice  was  indispensable  to  his  recovery,  owing  to  the 
imminent  hazard  of  the  climate  acting  in  such  a  manner 
upon  a  mind  and  constitution  previously  weakened,  as  to 
bring  on  incapacity  to  look  after  himself— a  calamity  which 
might  happen  there  at  very  short  or  no  previous  notice. 

Shortly  afterwards,  Ja/mes  was  removed  to  Turvn,  and 
from  thence  in  July,  1847,  on  the  recommendation  of  Dr. 
Davison,  his  then  medical  attendant^  to  Geneva,  where  he 
remained  till  his  deatL 

On  the  1 0th  of  May,  1847,  the  Earl  wrote  to  the  Plaintiff 
as  follows: — "  I  have  to  communicate, to  you  a  sad  matter 
Tour  brother  James  is,  I  fear,  a  declared  lunatia  He  is 
under  confinement  at  Twri/n,  and  from  the  last  accounts  I 
heard,  he  is  not  long  for  this  world.'" 

In  July,  1848,  the  Earl,  being  in  Pa/ris,  requested  an  in- 
terview with  Dr.  Davison.  Dr.  Dcmson^s  affidavit  as  to 
what  passed  at  this  interview  was  as  follows: — ''The  Earl 
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said  to  ine  he  believed  that  I  had  attended  his  son  James     .   1865. 
in  Italy,  and  he  desired  to  know  in  what  state  I  found    Wbllkslet 
him;  in  answer  to  which  I  fully  described  to  the  Earl  the  r^^^  ^'^^^  ^^ 
deplorable  state  of  health  oi  James  WeUedey,    The  Earl   Mobningtom. 
then  asked  me  to  what  I  attributed  such  state  of  health. 
To  which  I  replied,  I  believed  it  arose  from  his  having  led 
a  life  of  intemperance^  and  to  excesses  of  various  kinds,  and 
to  other  causes,  which  I  described.     The  Earl  asked  me 
whether  I  considered  Italy  a  good  place  for  him.     In  an- 
swer to  which  I  said,  I  did  not  consider  it  a  good  place,  be- 
cause the  summer  heat  was  unfavourable.    The  Earl  then 
asked  me  whether  James  Wellesley  was  likely  to  recover. 
To  which  I  answered,  that  it  was  difficult  to  say,  but  that 
the  probability  was  against  it,  though  such  cases  did  some- 
times recover/' 

It  was  deposed  by  the  affidavit  of  a  Captain  WesUey, 
that,  in  May,  1850,  he,  at  the  request  of  the  Earl  made  to 
him  through  a  friend,  called  upon  Mr.  Coverdale,  the  soli- 
citor of  Lord  WeUedey  and  the  Flaintifi^  to  ascertain  the 
then  state  of  health  and  condition  of  James  Wellesley;  and 
that^  upon  his  then  seeing  Mr.  Goverdale,  the  latter  in- 
fonned  him  that  James  Wellesley  was  in  good  health  and 
was  abroad;  and  added,  that  if  witness  wished  to  write  to 
James  Wellesley,  he  would  forward  it  The  whole  of  this 
witness's  testimony  was  contradicted  by  an  affidavit  of  Mr. 
CoverddU. 

This  was  all  the  evidence  as  to  the  Earl's  information 
f^spectmg  the  health  of  his  son. 

At  the  time  when  the  deeds  were  executed,  James  had 
a  small  annuity.  He  was  then  indebted  to  several  cre- 
ditors. One  of  the  creditors,  a  Mr.  Carrvngton,  made  an 
affidavit,  in  which,  after  saying  that  for  sixteen  years  prior 
to  the  death  of  Jamies  Wellesley ,  he  was  intimately  ac- 
quainted with  him,  and  was  constantly  consulted  by  him 

l2 
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1855.  upon  his  affairs,  he  deposed  thus:  "In  the  year  1846,  and 
Wbllkblet  subsequently  thereto,  I  was  a  creditor  of  James,  and  in 
^       "•  that  character  I  applied  to  the  Defendant  the  Earl  relative 

MoRNiKOTON.  to  Jwmes'a  aflfairs;  and  in  August,  1850,  the  Earl  infonned 
Stai^menL  me  that  it  was  his  intention  to  execute  a  deed  and  make 
an  appointment  in  favour  of  his  son  Janaes,  whereby  the 
debts  due  fix)m  him  would  be  paid;  and  in  November  fol- 
lowing, the  Earl  informed  me  that  he  had  executed  deeds 
of  appointment  in  favour  of  Ja/mea;  and  the  Earl  then  re- 
quested, me  to  call  upon  the  creditors  of  James  and  inform 
them  of  the  provision  made  for  James  and  for  his  creditors. 
I  accordingly  called  on"  (the  witness  named  several  per- 
sons, principally  tradesmen),  '*  all  of  whom  were  creditors 
of  Jcumes  WeUesley,  and  informed  them  that  the  Earl  had 
executed  a  deed,  by  which  they  would  obtain  payment  of 
the  debts  owing  to  them." 

The  amount  otJa/mes's  debts  did  not  appear;  but  it  was 
recited  in  a  deed  of  assignment  by  the  earl  to  the  Defend- 
ant Cutis,  dated  February,  1854,  that  they  were  supposed 
to  amount  to  about  30002. 

The  deeds  of  November,  1850,  were  prepared  by  a  Mr. 
Murphy.  Murphy  by  his  affidavit  deposed,  that,  in  1 850, 
he  was  a  conveyancing  clerk  to  Mr.  Keene,  who  was  then 
employed  in  several  Chancery  cases  as  th.e  Earl's  solicitor ; 
that  he  (witness)  had  been  and  was  private  agent  to  the 
Earl,  who  on  that  account  employed  Keens  as  his  solicitor; 
that  he  received  instructions  to  prepare  the  deeds,  in  the 
absence  of  Keene,  who  had  for  some  years  previously  been 
in  Irelomd;  that,  on  Keene' s  return,  witness  handed  him 
the  deeds  by  the  Earl's  desire,  and  requested  him  to  have 
them  stamped,  and  acted  upon  by  applying  for  a  commis^ 
sion  of  lunacy  against  James;  that  the  Earl  was  desirous  of 
making  a  provision  for  James  for  his  immediate  mainte- 
nance, his  only  source  of  income  being,  as  the  Earl  was  in- 
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fonned  by  witness,  and  as  witaiess  believed,  attached  by  his         1865. 
creditors,  and  to  alter  his  domicil,  and  bring  him  to  Eiig-    wblleblkt 
land;  that  in  January  and  February,  1851,  witness  had   ithbEarlof 
conferences  with  the  Earl  as  to  taking  proceedings  to  obtain   Mobninoton. 
a  commission  of  lunacy,  and  received  instructions  to  pro-      suumetu. 
ceed  to  obtain  such  commission,  and  with  that  view  con- 
sulted counsel  upon  the  subject,  who  suggested  difficulties 
from  the  fact  of  Jamies  Wellealey  being  abroad.     Witness 
deposed  that  he  believed  the  reason  why  the  deeds  of  ap- 
pointment were  not  stamped  soon  after  they  were  executed, 
and  the  commission  of  limacy  applied  for,  was,  that  the  Earl  • 
had  no  pecuniary  means  of  his  own  at  that  time,   and 
Ke^M  declined  to  advance  any  more  money  on  the  Earl's 
behalf;  and  witness  believed  that  Keeffie  did  not  afterwards 
advance  any  more  money  to  the  Earl  or  on  his  behalf 

Mr.  Coverdale  deposed,  that^  on  the  6th  of  November, 
1851,  Keene,  who  was  then  acting  as  solicitor  for  the  Earl, 
called  upon  him  at  his  office,  and  stated  that  he  came  for 
iLe  purpose  of  inquiring  whether  Ja/mea  had  left  a  wiU,  to 
which  witness  answered,  that  he  was  not  aware  of  the  ex- 
istence of  any  will ;  and  that  it  appeared  to  him  very  im- 
material, for  he  knew  of  no  property  Ja/mea  had  to  bequeatib ; 
and  that  Keene  then  stated  that  James  was  entitled  to  con- 
siderable property  under  appointments  which  the  Earl  had 
made  in  his  favour. 

Upon  the  question  whether  any  communication  was  made 
on  the  part  of  the  Earl  to  the  Plaintiff  relative  to  the  deeds 
of  November,  1850,  or  to  the  appointments  thereby  made, 
previous  to  the  interview  between  the  Earl's  and  the  Plain- 
tiff's solicitors,  the  evidence  was  conflicting.  The  Court, 
upon  examination  of  the  evidence,  concluded  that  no  such 
communication  was  made. 

The  Earl  made  an  affidavit,  in  which  he  deposed,  that, 
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1855.        prior  to  the  execution  of  the  deeds  of  appointment^  be  had 

Welleslbt     ^>^^  informed,  and  he  believed,  that  James,  upon  his  quit- 

„*•      ^  ting  Erigland  in  1845,  had  executed  a  will  by  which  he  had 

MoKMiNOTON.   bequeathed  all  the  property  he  might  die  possessed  of  to  a 

Siai€m£tu.     l&dy  with  whom  he  was  then  living.     And  he  deposed,  that, 

at  the  time  of  the  execution  of  the  deeds,  he  believed  that 

the  said  will  was  in  existence. 


Argumeni.  •       Mr.  jRott,  Q.  C,  and  Mr.  Sdvyyn,  for  the  Plaintiff 

The  appointments  of  November,  1850,  must  be  set  aside. 
It  is  plain  from  the  evidence,  that  neither  of  those  ap- 
poiutments  was  made  for  the  benefit  of  Ja/mes;  and  if  an 
appointment  is  not  clearly  made  for  the  benefit  of  an  ob- 
ject of  the  power,  it  cannot  be  sustained:  Lord  Hmchi/nr 
broke  v.  Seyw/our  (a);  and  see  the  cases  cited  in  Bowley  v. 
Rowley  (5). 

Mr.  Bagahawe,  Q.C.,  and  Mr.  Sov^ate,  for  the  De- 
fendant, the  Earl  of  Mornmgton. 

The  evidence  does  not  shew  that  the  Earl,  when  he  made 
the  appointments,  was  aware  that  his  son's  recovery  was 
hopeless.  In  May,  1850,  he  received,  through  Captain 
WesUey,  information  directly  to  the  contrary.  CoL  Bagot's 
letter  points  to  the  danger  of  mental  incapacity,  not  bodily 
disease;  and  although  the  Earl,  as  long  ago  as  May,  1847, 
when  the  cause  of  the  disease  was  tmcertain,  may  have 
feared  that  Jamee  "  was  not  long  for  this  world,"  the  bd 
that  James  had  already  survived  the  apprehended  danger 


(a)  1  Bro.  C.  C.  395.  See  also 
as  to  iSl  C,  Lord  Eldon,  II  Yes. 
479;  Lord  Manners,  Beattiei  334, 


335;  and  Lord  SL  Letmards,  4 
Dru.  &  W.  55. 
(6)  Kay,  242. 
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for  more  than  three  yean,  may  well  have  removed  the  ap-  lOftff* 

preheDgioii,  especially  in  a  case  like  hiS|  where  the  first  wbllmlit 

form  of  the  disease  was  mental  imbecility — a  malady  by  ^^^  ^-^^  ^^ 

no  means  necessarily  &tal  to  life.  MoBNiKofoH. 

The  appointments  had  a  legitimate  object — ^viz.  to  pro^ 
vide  for  the  payment  of  Jcumes's  debts,  and  for  his  future 
maintenance;  and  the  Earl  had  been  informed  that  the  an- 
nuity— the  only  means  of  maintenance  left  to  his  son — ^had 
been  attached  by  his  creditors. 

The  deeds  were  not  concealed.  Before  executing  them, 
the  Earl  informed  Carrvngton  that  he  was  about  to  execute 
such  instruments,  and  shortly  afterwards  that  he  had  done 
80,  and  desired  him  to  inform  the  other  creditors.  Nor 
were  the  deeds  unknown  to  the  Plaintiff  The  E^l  deposes 
ikat  in  1851,  and,  as  near  as  he  can  recollect,  in  the  begin- 
ning of  the  year,  he  wrote  and  sent  a  letter  to  the  Plaintiff, 
and  informed  her  of  the  feict  of  his  having  made  a  provision 
for  her  and  her  brother,  by  executing  the  two  deeds;  and 
that  in  sndi  letter  he  stated  the  amount  to  which  she  was 
^titled  under  the  deeds  respectively. 

The  fraud  charged  is  not  susUuned.  It  was  impossible 
for  the  Earl  to  foresee  that  he  was  the  party  to  be  eventually 
benefited  by  the  appointment  to  Ja/mea;  so  far  from  it^  he 
believed  that  James  had  left  a  wilL 

The  case  of  Campbell  v.  Home  (a)  shews  that  appointr 
m^ts  are  not  to  be  set  aside  lightly,  upon  vague  suspicion 
that  the  party  appointing  may  have  hoped  to  derive  some 
benefit  from  the  deed.  In  Bvicher  v.  Jackson  (6),  an  ap- 
pointment to  a  child  only  four  days  old  was  sustained;  and 
so  in  Fearon  v.  Desbrisay  (c). 

(o)  1  Y.  &  C.  C.  C.  664,  669.  (6)  U  Sim.  444. 

(c)  14  Beav.  635. 
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Lord  Sandv/ich'a  case  proves  no  more  than  this^  that  a 

-W^i^!^^     parent^  having  a  power  to  fix  the  time  when  portions  are  to 

Thk  e*  el  of   ^  raised,  cannot  appoint  an  immediate  portion  to  an  infant 

MoBNiHOTOH.   not  in  want  of  it,  with  a  view  to  become  entitled  to  it  him- 

Argumetu.     self,  as  her  personal  representative,  in  case  of  her  death:  2 

Sugd.  Pow.  194. 

James  was  adult,  and  was  in  want  of  the  portion,  being 
largely  indebted.  There  is  nothing  to  rebut  the  presump- 
tion that  these,  like  the  earlier  appointments  of  1838  and 
1840,  were  made,  as  the  Earl  deposes  that  they  were  made, 
"  without  any  fraudulent,  improper,  or  selfish  motive  what- 
ever ;"  and  that,  in  making  them,  "  he  was  actuated  by  a  feel- 
ing of  duty  to  provide  for  his  son,  because  of  his  then  af- 
fliction." 

Mr.  Lee,  Q.  C,  and  Mr.  Druce,  for  the  Defendant 
CuUs,  a  purchaser  of  Ja/mes  Wellesley's  interest,  adopted 
the  arguments  of  the  Earls  counsel 

Mr.  James,  Q.  C,  for  the  Defendant  Qough,  an  assignee 
of  one  Edwards,  who  claimed  under  a  mortgage  made  to 
him  by  the  Earl  before  the  date  of  the  appointments,  denied 
fraud  on  the  part  of  Edwards,  and  insisted  he  took  bona 
fide. 

Mr.  Daniel,  Q.  C,  for  the  trustees. 

A  reply  was  not  heard. 


JudgmeiU.       VicE-ChANCELLOR  SiR  W.  PaGE  WoOD:— 

I  have  been  very  anxiously  considering  this  case,  and  I 
think  it  is  impossible  that  the  appointments  of  November, 
1850,  can  stand. 
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I  have  been  considering  the  case  the  more  anxiously,  be-      ^  18C5.^ 

cause  unquestionably  I  do  not  know  of  any  case  which  can  Wbluklbt 

be  said  to  be  precisely  similar  in  its  circumstances  to  the  ipg^^  ^^^j^  q, 

one  now  before  me.  Mobniwqtok. 

After  looking  at  all  the  observations  made  by  various 
judges  upon  the  case  of  Lord  Hmchiribroke  v.  Seymour  (a), 
I  doubt  whether  it  can  properly  be  regarded  as  a  case 
similar  to  the  present  Lord  Thurlow,  in  his  judgment, 
does  not  put  his  decision  upon  the  ground  of  fraud.  He 
puts  it  upon  the  ground  of  the  appointment  being  "  against 
the  nature  of  the  power,'' "  against  the  nature  of  the  charge," 
the  object  of  the  power  being  to  enable  the  parent  to  raise 
the  money,  when  it  should  be  necessary  for  the  benefit  of  the 
daughter,  e.  g.  upon  her  marriage,  or  the  lika  He  says :  '*  The 
meaning  of  a  charge  for  children  is,  that  it  shall  take  place 
when  it  shall  be  wanted.  It  is  contrary  to  the  nature  of 
such  a  charge  to  have  it  raised  before  that  time;  and  al- 
though the  power  is,  in  this  case,  to  raise  it  when  the  parent 
shall  think  proper,  yet  that  is  only  to  enable  him  to  raise 
it  in  his  own  lifetime,  if  it  should  be  necessary.  It  would 
have  been  very  proper  so  to  do  upon  the  daughter's  mar- 
riage, or  for  several  other  purposes,  biit  this  is  against  the 
nature  of  the  power."  And  although  Lord  Eldon,  referring 
to  that  decision,  has  remarked  (b)  that  the  daughter  was  in 
a  consumption,  and  that  "the  Court  was  of  opinion  that 
the  purpose  of  the  parent  was  to  take  the  chance  of  getting 
the  money  as  her  administrator,"  putting  the  decision  upon 
the  ground  of  fraud — ^upon  the  groirnd  that  the  appoint- 
ment was  in  effect  for  the  parent's  own  benefits  yet  Lord 
Mcmners  has  commented  upon  that  remark  in  a  case  in 
BeaUy{c),  in  which  he  says,  he  cannot  think  that  Lord 

(a)  1  Bro.  C.  C.  395.  narda,  C.  I.,  in  KeUy  v.  KeUify  4 

(h)  In  M'Queen  v.  Farguhar,  Dru.&War.  55. 

U  Ves.  479.     And    the    same  (c)  EcUfewortk    v.    Edgeworthy 

view  h  adoptad  by  Lord  St.  Leo-  Beat.  334,  335. 
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Thwrlaw  would  have  been  silent  as  to  ihe  £raud,  if  it  had 
oonstitated  the  ground  of  his  judgment;  and  he  implies 
from  Lord  Thwrlow's  language,  that  he  decided  the  case 
on  a  principle  applicable  to  every  power  of  that  nature; 
that  principle  being,  that  the  whole  object  for  whidi  the 
power  was  created  must  be  looked  to;  and  the  Court  \rill 
not  allow  it  to  be  exercised  at  a  time  not  intended  by  the  per- 
son creating  the  power;  although,  thereforCi  there  was  that 
power  given  to  raise  the  money  during  the  lifetime,  it  was 
not^  upon  the  whole  construction  of  the  instrument^  intend* 
ed  that  the  money  should  be  raised  during  the  lifetime, 
except  for  some  particular  purpose  and  object^  which  in 
that  case  did  not  occur. 


This  case,  therefore^  must  certainly  be  rested — and  it  is 
painful  that  it  should  be  so  rested — ^upon  the  ground  of  fraud 
on  the  part  of  the  parent:  I  mean,  not  simply  upon  the 
ground  of  the  appointments  not  being  for  the  child's  benefit^ 
but  upon  the  broad  ground  that  the  parent  executed  these 
appointments,  not  with  any  intention  of  benefiting  the  ob- 
ject of  the  power,  but  to  secure  to  himself  the  bendit  that 
might  result  from  the  appointments  so  executed. 

Now,  how  does  the  case  stand  with  respect  to  evidence  on 
that  point  ? 

[His  Honotur  then  entered  into  a  minute  analysis  of  the 
evidence;  and,  in  the  first  place,  of  the  evidence  bearing 
upon  the  Earl's  information  as  to  the  state  of  his  son's 
health  previous  to  and  at  the  time  of  tbe  execution  of  the 
deeds  of  November,  1860. 

OoL  Bagot'a  letter  was  open,  in  some  respects,  to  the  com- 
ment made  upon  it,  that  it  indicated  alarm  as  to  James's 
mental  condition,  rather  than  as  to  his  bodily  health  But 
another  observation  of  considerable  importance  arose  upon 
that  letter  with  reference  to  Lord  Mommgton'a  cohduct 
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r. 


JudgmefU, 


in  the  later  stages  of  the  transaction.    In  1847,  Lord  Mot-- 

nington  was  anxious  to  know  how  his  son  was^  and  the 

letter  showed  what  he  then  thought  the  proper  course  to 

take  for  that  purpose;  he  wrote  to  a  relative,  and  directed   2^^^^^' 

him  to  make  inquiry  of  the  physician  in  attendance  on  his 

soa    At  a  subsequent  stage,  in  1849  and  1850,  no  such 

course  was  adopted  by  Lord  Mornvngton. 

In  r^ard  to  the  Earl's  letter  to  the  Plaintiff,  there  was 
justioe  in  the  remark,  that  apprehensions,  entertained  at  an 
early  stage  of  such  a  disease,  when  the  cause  of  the  disease 
was  doubtful,  might  in  a  period  of  more  than  three  years 
have  been  removed.  But  Dr.  Damaan'e  evidence  was  clear 
as  to  the  cause  of  this  disease;  that  it  was  caused  by  bodily 
debility,  occasioned  by  early  excesses;  not  a  case,  therefore, 
in  which  the  cause  was  doubtful 

In  July,  1848,  Lord  Mornmgton  was  distinctly  informed 
by  the  best  authority  he  could  procure — ^Dr.  Davison^  the 
physician  who  had  seen  his  son  at  Turin — ^that  he  was  ''  in 
a  deplorable  state  of  health,''  that  it  was  owing  to  excesses 
^nothing,  therefore,  that  was  likely  to  be  remedied — and 
that  the  probability  was,  that  he  would  not  recover,  al- 
though such  cases  did  sometimes  recover.  From  that  time 
to  the  execution  of  the  deeds  in  November,  1850,  it  did  not 
appear  that  Lord  Momington  (whose  inquiries,  addressed  in 
1847  to  his  son's  physician  through  Coh  Bagot,  and  in  1848 
to  Dr.  Daviaon,  shewed  plainly  that  he  knew  what  course 
to  take  when  desirous  of  obtaining  information  on  the  sub- 
ject^) had  ever  made,  directly  or  ilidirectly,  any  inquiry  of 
any  person  as  to  what  was  the  continuing  state  of  his  son's 
health,  with  the  single  exception  of  the  inquiry  deposed  to 
by  Captain  WesUey  as  having  been  addressed  by  him  tolUx. 
CoverdaU, — the  fact  of  which  was  distinctly  denied  by  the 
latter,  and  the  alleged  reply  to  which  was  so  utterly  im- 
probable^ that  the  Court  could  not  possibly  believe  the 
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1855.        memory  of  the  former  witness  to  be  correct.     His  Honour 
„^ — '^'^^      then  resumed] 

0. 

MoBHiNOTOK.       Then,  in  November,  1850,  these  two  appointments  are 
Jwdgnmx      °"^®'  *^d  t^^y  ^^  made  certainly  mider  circmnstances  of 
a  most  singular  character.    Nobody  apparently  had  pressed 
this  unfortimate  gentleman  with  respect  to  the  payment  of 
his  debts,  and  pressed  he  could  not  be  in  his  lunatic  condi- 
tion. There  were  debts,  and  there  were  creditors  apparently 
complaining,  for  that  is  in  evidence.      Carrington  and 
other  creditors  were  complaining;  but  he  had  not  been  mo- 
lested by  any  body,  nor  did  Lord  Monvmgton  make  any 
inquiry  how  far  he  was  troubled,  or  how  £Eir  his  income  had 
been  reduced.  It  is  said  that  he  found  the  remaining  portion 
of  his  son's  income  attached  or  liable  to  attachment,  and  that 
he  would  be  left  in  destitution ;  but  he  held  no  communication 
upon  the  subject  with  any  body  who  took  the  slightest  in- 
terest in  his  son.     The  only  communication  is  with  a  creditor 
named  Ca/rrinffton.     But  Ca/rrvngton  does  not  go  on  to 
swear  that  he  ever  threatened  any  process  or  anything  of 
the  sort^  or  that  he  told  Lord  Momington  that  any  body 
else  threatened  procesa     I  have  the  whole  of  lUx.  Carring- 
ton's  affidavit  before  me,  and  all  that  took  place  was  this. 
[His  Honour  read  the  affidavit]     There  is  not  the  slightest 
suggestion  by  Carri/ngton  that  either  he  or  any  other  per- 
son was  pressing  for  payment.     He  simply  says, '  I  inquired 
as  to  his  affiurs.     I  wanted  to  know  what  situation  they 
were  in  ;'  and  the  answer  he  got  was  this: — '  I  have  made 
a  provision  for  the  creditors  of  my  son.'    What  is  the  pro- 
vision that  is  made  for  the  creditors  of  his  son  ?    It  is  made 
imder  no  pressure  at  all  from  the  creditora     It  is  recited 
in  the  deed  to  Mr.  Cutts,  that  it  was  supposed  that  the 
debts  were  about  3000^.     No  evidence  is  given  by  Lord 
Momington  as  to  what  they  were,  nor  do  I  know  that  he 
says  what  he  supposed  them  to  be.     Nevertheless,  he  states 
(and  it  is  the  only  ground  suggested  for  the  execution  of 
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these  deeds),  that  in  order  to  make  provision  for  the  pay-        1855. 

inent  of  these  debts  and  the  future  maintenance  of  his  son —    wmj^sixr 

as  to  which  maintenance  he  had  been  making  no  inquiry  «• 

^      ^     rpm  Earl  of 

whatever,  and  the  debts  being  now  believed  to  be  about   Morkinoton. 
3000Z.,  and  he  not  giving  me  any  information  of  his  ever     jy^^iZ^t, 
supposing  that  there  was  anything  more — ^he  executed  two 
deeds  directing  that  there  should  be  immediately  raised  for 
the  benefit  of  that  son  no  less  than  27,0002^ 

I  quite  concede  that  deeds  are  not  to  be  set  aside  for  fraud 
on  vague  suspicion,  and  the  case  I  have  been  referred  to— 
Campbell  v.  Home  (a) — ^was  that,  and  nothing  more.  A  trus- 
tee had  said :  '  I  suspect  some  arrangement  has  been  come 
to  between  this  lady  and  her  daughter,  and  I  will  not  hand 
over  the  fond.'  The  answer  of  the  Vice-Chancellor  was, 
'  Let  the  parties  who  question  the  appointment  come  for- 
ward and  question  it.  I  shall  not  on  this  vague  surmise 
allow  the  trustee  to  withhold  a  fund  which  has  thus  been 
appointed,  merely  because  he  says  he  entertains  vague  sus- 
picions. Let  the  parties  who  are  interested  in  the  discussion 
come  forward.'  That  is  what  the  parties  who  are  interested 
in  the  discussion  are  doing  here.  They  are  coming  forward 
to  dispute  it^  and  the  dispute  is  distinctly  upon  this  ground : 
— *  You  have  made  this  appointment  of  27,000i.  without  any 
intention  whatever  of  benefiting  your  son.  You  have  made 
it  for  the  sole  purpose  of  obtaining  a  benefit  to  yourself.' 

The  case  must  rest  on  ground  as  high  as  that,  and  I  put 
it  as  high  as  that  I  ask,  can  any  body,  if  this  case  were 
before  a  jury,  suppose  that  the  defence  which  is  made  would 
be  a  satisfactory  answer,  with  reference  to  an  appointment  to 
a  person  in  this  imbecile  condition — a  lunatic,  who  was  in  a 
weak  and  infirm  state  of  health,  brought  on  by  excesses  ? 
The  father  had  been  informed  throughout  that  the  weak- 
ness and  infirmity  of  his  son's  health  was  so  occasioned ;  and 

(a)  1  Y.  &  C.  C.  C.  604. 
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1855.        having  made  due  inquiiies  at  two  previous  periods  as  to 

WsLLKLET    ^®  state  of  his  health,  he  makes  no  inquiry  at  the  time 

Thb  Earl  o     ^^®^  ^®  ^  about  to  execute  these  deeds.    Can  I  beheve,  or 

MoRHiNOTON.   will  any  body  believe,  that  this  was  done  for  the  purpose  of 

Judffmmt.     V^y^g  the  supposed  amount  of  debts,  30002.  or  400M., 

when  one  finds  an  appointment  made  of  27,0002w,  and  when 

one  observes  (which  is  of  considerable  importance)  the  course 

which  was  taken  after  the  appointment  was  so  made  ? 


But  before  coming  to  that,  I  cannot  help  noticing  an- 
other circumstance  of  a  remarkable  character.  The  Earl  had 
a  solicitor,  Mr.  Keene.  Mr.  Keene  did  not  prepare  the  deeds ; 
they  were  prepared  by  Murphy,  a  clerk  of  his,  in  his  ab- 
sence. The  clerk  explains  in  some  degree  how  it  happened 
[His  Honour  read  Murphy's  affidavit,  as  stated  above.]  Mi, 
Murphy  says  the  deeds  were  executed;  they  were  not 
stamped;  they  were  handed  by  him  to  Mr.  Keene,  his  em- 
ployer, to  be  stamped;  they  remained  with  Mr.  Keene  to 
be  stamped;  and  he  believes  Mjr.  Keene  did  not  proceed  in 
the  matter,  either  as  to  stamping  them,  or  as  to  obtaining 
a  commission  of  lunacy,  because  Lord  Morn/i/ngton  could 
not  furnish  him  with  funds  for  that  purpose,  and  he  was 
not  prepared  to  do  so  without  having  funds  furnished.  Mr. 
Keene  is  not  examined;  he  makes  no  affidavit  to  sub- 
stantiate any  one  of  these  motives,  or  account  for  the  non- 
proceeding  with  the  deeds.  As  I  have  said,  they  are  exe- 
cuted, and  they  are  left  in  their  unstamped  condition. 

But  what  is  much  more  remarkable,  and  affi)rds  the 
strongest  corroboration  of  the  suspicion  attaching  to  these 
antecedent  circumstances,  is,  that,  after  the  execution  of 
the  deeds,  no  notice  of  them  is  given  to  any  person  what- 
ever, that  T  can  find,  except  Mr.  Carrington,  who  appears 
to  have  been  a  friendly  creditor  of  James  WeUeeley'a,  and 
in  friendly  communication  with  Lord  Momvngton.  Mr. 
Carrington  is  told  of  them,  and  he  is  requested  to  tell 
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tbe  other  creditors.     The  antecedent  circumstances^  that        X865. 
Lord  Mamington  instituted  no  inquiry  about  the  health  of    ^ — ^' — ' 
Ills  son,  that  he  made  no  inquiry  of  any  of  his  friends  as  to  v. 

how  far  the  provision  was  wanted  or  was  not  wanted,  and   MoB^NiKOToir. 
that  he  knew  (as  &r  as  he  knew  anything)  that  there  were     j^i^^^ 
debts  to  the  amount  of  30002.  only,  as  to  which  there  is 
no  evidence  of  any  pressure,  and  as  to  which  an  appoint- 
ment of  27,0002.  could  not  be  required;  are  pregnant  in 
every  respect  with  suspicion  of  the  gravest  character.     But 
those  circumstances,  so  pregnant  vrith  fraud,  are  prodigious- 
ly strengthened  by  the  &ct,  that  tliese  deeds,  to  take  efiPect 
immediately,  were  not  oonmiunicated  to  anybody  who  was  to 
pat  them  in  force  or  raise  the  money.    Lord  Momington 
could  not  be  in  ignorance  who  were  the  persons  to  be  applied 
ta   It  is  true  the  trustees  were  dead;  but  it  is  recited  in  the 
deeds  of  appointment  who  were  the  executors  of  the  last  sur- 
viving trustee.    They  are  recited  to  be  Lord  Raglan,  Lord 
Jhrfmumihy  and  Mr.  Sneyd.  To  any  one  of  those  gentlemen 
application  would  naturally  have  been  made  at  the  time, 
saying, ''  My  son  is  in  a  precarious  state  of  healtL     I  am 
anxious  to  have  a  fund  raised  on  his  behalf  for  the  purpose 
of  bringing  him  home  and  putting  him  under  the  protection 
of  the  Court  of  Chancery.     I  wish  his  debts  to  be  paid  im- 
mediately.  I  have  executed  a  deed  of  appointment  for  that 
poipoee,  and  I  call  upon  you  at  once  to  take  all  proper 
steps  to  raise  the  money/'    The  deeds  were  not  commu- 
nicated to  Lord  WeUealey.     It  is  said,  and  Lord  Moming- 
ton complains  greatly  of  it  in  his  answer,  that  by  the  pro- 
ceedings of  his  son,  Lord  WeUealey,  he  has  been  kept  out  of 
possession  of  his  life  interest  in  this  large  estate.     But  if  he 
thought  himself  wrongly   out  of  possession,   his  interest 
would  rather  be  adverse  to  those  in  possession,  and  induce 
him  to  take  steps  that  the  fund  which  he  wanted  to  raise  for 
the  baiefit  of  his  younger  son  should  be  forthwith  raised. 
Neither  does  Lord  Momingtxm  communicate  the  deeds  to 
his  daughter.    It  was  his  business  to  prove  that  such  a  com- 
TOU IL  H  K.  J. 
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mtinication  was  made;  and  I  have  her  podtire  oath  that 

she  received  no  such  oommtmication.    [On  this  point  the 

••  ""      evidence  was  conflictinff.     His  Honour  fully  examined  it, 
Uowmmov.  and  concluded  thus:]    I  give  full  credence  to  her  state- 
/nd^Mrt.     ment;  and  I  am  bound  to  hold  that  no  such  communica- 
tion was  made  to  any  person  interested  except  the  sm^e 
creditor,  CcurrvngUm,  the  amount  of  whose  debt  does  not 
appear;  for  he  does  not  tell  us  whether  it  was  lOOt  or  201 

Thus  things  remain  up  to  the  death  of  Mr.  James  Wdr 
ledey;  and  now  observe  how  matters  stood  at  his  deatL 
For  anything  that  anybody  knew  (subject^  of  course,  to 
Lord  McTTmigUm  having  mentioned  the  £eu^  to  Carrvng' 
ton),  as  to  the  existence  of  the  deed  from  having  seen  it, 
or  from  its  having  been  produced,  it  was  perfectly  compe- 
tent to  Lord  Morrmigton  to  take  care  that  these  deeds 
should  never  appear  at  alL    Nobody  had  any  knowledge  of 
the  deeds  except  Mv/rphy,  who  prepared  them;  for  Mr. 
Keene  has  not  told  us  when  he  obtained  possession  of  them. 
All  we  know  is  what  Mr.  Coverdale  tells  us  of  Keen^s 
waiting  upon  him,  and  telling  him  he  had  got  possession  of 
them.    But,  how  was  this  done?    What  is  the  first  thing 
Keene  says  to  lUx.  Coverdale  t    It  is  not^  *"  Therearedeeds 
of  appointment;*'  but  it  is  an  inquiry,  "  Is  there  any  wilir 
And  when  he  is  told  that  there  is  no  will,  then  the  deeds 
of  appointment  are  mentioned;  and  that  is  the  first  time 
they  appear  to  have  been  mentioned  to  anybody  except 
this  friendly  creditor,  Mr.  Caarmgton. 

Lord  Momington  suggests  that  it  was  impossible  be 
could  have  had  a  notion  that  he  was  to  be  the  party  to 
benefit  by  these  instruments^  because  he  had  heard  and  he 
believed  that  his  son  had,  previous  to  his  lunacy,  made  a 
will,  by  which  he  had  given  the  whole  of  his  property  to 
a  person  with  whom  he  had  lived.  I  confess  that  it  is  one 
of  the  most  extraordinary  statements  in  the  case,  that  Lord 
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Momington,  believing  his  eon's  debts  to  be  only  30002.,  18W. 
did,  to  the  detriment  of  his  daughter  Iiady  Victoria,  ap-  WfLLiaLST 
point  to  him  in  this  state  27,000{.,  in  the  belief  that  the  sur-  >p„  j^Ibl  or 
plus  would  go  to  a  woman  with  whom  his  son  had  been  Mobwihotoii. 
living.  Anything  more  monstrous  and  incredible  was  never  Judgment. 
stated  in  a  Court  of  justice.  Sorry  should  I  be  to  believe 
that  Lord  Momington  desired  in  this  state  of  things  to 
make  an  appointment  of  this  large  sum  of  27,0002.,  which 
certainly  was  not  required  for  the  payment  of  the  son's 
debts,  ihoee  debts  amounting  only  to  30002^ ; — I  say  I  should 
be  Bony  to  believe  that  he  desired  to  make  this  appoint- 
ment of  this  very  large  sum  of  money,  with  the  full  im- 
piesdon  that  if  his  son  died,  the  surplus — more  than  20,0002. 
—would  go  over  to  some  person  with  whom  his  son  had 
been  living.  It  is  a  statement  that  I  cannot  possibly 
credit  for  a  moment^  and  I  think  that  the  suggested  de- 
feoee  utterly  &lls  to  the  ground.  But  it  is  not  by  any 
means  an  inconsiderable  statement  in  weighing  the  ques- 
tion whether  a  fraud  has  been  committed  in  this  instance^ 
because  it  proves  to  what  straits  a  person  is  driven  who 
makes  a  statement  of  this  sort  in  order  to  justify  the  act 
which  he  has  committed.  I  am  not  imputing  fraud  on 
the  mere  ground  of  suspicion,  but  I  find  the  lazge  sum 
of  27,0002.  appointed  to  this  son,  not  merely  without  any 
legitimate  object  within  the  pow^,  but  upon  alleged  rear 
8008  which,  to  my  conviction,  are  utterly  untrue;  and  if 
those  allied  reasons  are  utterly  untrue,  I  must  of  course 
infer  that  there  was  no  better  reason  to  state;  and,  if  there 
was  no  better  reason  to  state,  the  appointment  was  not 
meant  for  the  son,  but  for  the  fether.  Lord  Momington 
bas  allied  those  reasons  to  be,  that  he  wished  to  provide 
for  the  debts.  Upon  the  extreme  improbability  of  that,  I 
bave  afaready  conmiented.  He  has  alleged,  also,  his  belief 
tbat  the  residue  would  have  gone  ov^  in  the  manner  I  have 
described,  and,  in  addition  to  the  circumstance  that  those  al- 
1^  reasons  so  utterly  tail,  I  find  (as  I  have  said  before)  a 
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remarkable  circumstanoe  which  clenches  the  whole  matter, 

WjoiisLKT    that,  when  these  deeds  are  executed,  they  are  not  com- 

Thb  ]£lbl  o»  i^^^^cated  to  any  person  whatever  to  whom  they  onght  to 

MoBHoroTov.  have  be^i  communicated,  until  the  event  occurs  which  is  to 

/ti^iiMiaL     put  Lord  MornvngUm  into  possession  of  this  considerable 

properly. 

Holding;  therefore,  as  I  do,  that  the  appointment  has 
been  made  by  Lord  Morvmffton,  not  for  the  benefit  of  his 
son  but  for  his  own  benefit^  it  seems  to  me  consistent  with 
the  whole  dass  of  authorities,  and  to  follow  the  prindple 
of  the  class  of  authorities,  in  which  the  object  of  the  power 
was  capable  of  entering  into  a  bargain  with  the  father, 
which  this  unfortunate  gentleman  was  not — ^to  hold  that 
this  is  a  fraud  upon  the  power^  that  it  is  an  exercise  of 
the  power  by  which  the  father  endeavoured  to  obtain  a  be- 
nefit for  himself,  which  of  course  the  Court  will  not  allow 
him  to  retain;  and  the  consequence  is,  that  the  deeds  must 
be  set  aside,  and  Lord  Mommgton  must  pay  the  costs  of 
this  suit 
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RAWORTH  V.  PARKER  „    _, 

Y  an  indenture,  dated  the  22nd  of  April,  1863,  between  OrMu^ 
/0Mp&i2atem*^ofthe  first  part,  theDefendants  of  the  second  ^^j^^SS* 
part,  and  the  several  persons  whose  names  should  be  thereto  ""Z**'*^? 
subscribed  and  set^  being  respectively  creditors  of  the  said  ^Motion  fir 
JoMfpA  JBatiK>r^  of  the  third  part,  the  said /os^  -Daww— A;*- 


conveyed  oertain  freehold  hereditaments  therein  described  ^  ctMtoi^ 

to  the  Defendants,  their  heirs  and  assigns,  and  assigned  to  deed  contain- 

them  all  his  personal  estate  upon  trust  to  sell  the  said  firee-  thi^  ra^^ro. 

hold  and  leasehold  estates  respectively  as  therein  mention-  iJhiOTad^ot 

ed;  and  out  of  the  proceeds  of  the  sale  thereof  to  pay  oflf  ^^^  or  m- 

■^  -^  -^  sentmwntiiig 

oertam  mortgages  upon  the  same  respectively,  and  upon  to  the  deed  on 

trust  to  return  to  the  said  Joseph  Ranvarth  part  of  his  fur-  SrtainSiy,  or 

niture,  to  the  value  of  not  more  than  201;  and  to  sell  and  ^^^ 

convert  into  money  the  rest  of  his  personal  estate,  and  to  not  exceeding 

2^1y  the  same  and  the  residue  of  the  proceeds  of  the  sale  the  tnuteee 

of  his  fireehold  and  leasehold  estates  in  paying  the  costs  and  TOiot^ah^uld 

expenses  of  administering  the  said  trust  as  therein  men-  il**f}."^^ 

tioned,  and  subject  thereto  in  trust  to  pay  and  divide  the  said  fit  of  the  deed. 

trost  funds  unto  and  among  all  and  singular  the  creditors  of  lasuedan  ad- 

the  said  Joseph  Sa/worth  in  rateable  proportion,  according  J^^^^JJ^ 

to  the  amount  of  their  respective  debts,  subject  nevertheless  ^^^  power 

of  <»ii<»n*^i*ig 

to  the  covenants  and  provisions  thereinafter  contained:  the  time  for 

ezeoutioii. 

The  debtor 
owed  his  eon  a  lai^ge  torn  of  money.  The  non  was  in  America  at  the  date  of  the  deed.  Abo- 
hdtor  who  had  acted  for  him  when  in  England,  on  the  last  day  for  execution,  wrote  to  the 
tnuteoe  on  behalf  of  the  Bon,  ngnii^^ing  hu  aaeent  to  the  deed.  Subeequentiy  he  reoeiyed 
from  the  son  a  power  of  attorney  to  execute  the  deed,  and  before  the  end  of  the  period  for 
winch  the  tnuteea  might  have  enlaiged  the  time  for  executing  the  deed,  he  implied  to  them 
to  pennit  him  to  execute  on  behalf  of  the  son :~  ffeld,  that  the  son  was  entitled  under  these 
onniiDstancea  to  the  benefit  of  the  deed,  because  it  was  the  duty  of  the  trustees  to  enlaive 
the  time,  so  as  to  allow  his  attorney  to  execute  the  deed:  DwMh  v,  Kent,  1  Yein.  260,  ob- 
Mrrednpon. 

When  a  cause  is  heard  upon  a  motion  for  decree,  the  Com-t  has  power  to  order  the  hear- 
iag  to  stand  oyer  to  proye  the  execution  of  a  deed. 
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Provided  neverihelefls,  and  it  was  thereby  agreed  and  de- 
clared by  and  between  the  said  parties  thereto,  that  such 
creditors  of  the  said  Joseph  Ba/worth  as  diould  not  execute 
or  assent  in  writing  to  take  the  benefit  of  the  said  now 
stating  indenture  on  or  before  the  22nd  day  of  July  then 
next^  or  within  such  further  time,  not  exceeding  thirty  days, 
as  the  Defendants  or  the  survivors  or  survivor  of  Ihem 
should,  by  writing  under  their  or  his  respective  hands  and 
seals  or  hand  and  seal,  declare,  should  be  excluded  from  all 
benefit  under  the  now  stating  indenture ;  and  the  same  deed 
contained  a  proviso  for  the  release  of  the  said  Joseph  JRor 
VKfvth  from  ail  claims  of  the  creditors  who  should  execute 
or  take  the  benefit  of  the  sama 

The  Plaintiff  Robert  Raworth,  a  son  of  J  oaeph  Ita/wortk, 
was  a  creditor  o{  Joseph  RaworOi  for  a  sum  stated  to  be 
more  than  40001.  The  trustees  executed  the  deed,  and 
shortly  afterwards  caused  an  advertisement  to  be  inserted 
in  the  London  Chzette  and  a  daily  London  newspaper,  and 
in  a  provincial  newspaper  published  at  Sheffidd,  in  which 
advertisement  it  was  stated  that  such  creditors  of  Joseph 
Raworth  as  should  not  execute  the  said  deed  on  or  before 
the  22nd  of  July  then  next^  or  within  such  further  period 
as  the  said  trustees  shovXd  deda/re,  would  be  exduded 
from  all  benefit  under  the  same 


Previously  to  the  execution  of  the  deed,  Robert  Rouworih 
had  absconded  from  this  country,  and  was  in  Araeriooi, 
His  moth^,  Mr&  Rauxyrth,  wrote  to  him  there,  and  in- 
formed him  that  it  was  probable  that  Joseph  Raworth 
would  be  made  a  bankrupt^  or  would  have  to  execute  an 
assignment  in  favour  of  his  creditors.  Mra  Raworth  de- 
posed that  her  son  wrote  in  answer  to  this  letter,  request- 
ing her  to  get  Whea;t  to  prepare  and  send  out  a  power  of 
attorney  to  enable  Wheat  to  receive  his  father's  debt  to 
him,  and  to  pay  it  over  to  Messrs.  Daubuz  A  Co.,  to 
whom  Robert  Raworth  was  largely  indebted;  but  this  letter 
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was  not  foitbooming.  Wheat,  who  had  acted  as  solicitor 
for  Bdbert  Bawortk  when  he  was  in  this  country,  on  the 
22nd  of  July,  1853,  wrote  to  the  Defendant's  solicitors,  in- 
timating his  assent  to  the  deed  as  the  attorney  of  Robert 
BaworOL  The  firm  of  Da/ahuz  Jk  Co.  were  creditors  of 
Bcbert  Raworth  for  more  than  4000Z.;  and  on  the  27th  of 
May,  1853,  Wheat  sent  a  power  of  attorney  to  Robert 
Raworih  in  Araerioa,  authorising  Wheat  to  execute  the 
trust  deed,  and  to  receive  the  dividends  payable  to  him 
thereunder;  and  to  pay  the  same  to  the  firm  oiDwahuz 
&  Co.  in  discharge  of  Robert  Raworth'a  debt  to  them. 
This  power  of  attorney  reached  Robert  Ra/worth  on  the  1st 
of  August^  1853,  and  was  sent  hs^kio  England  apparently 
executed  by  him,  and  was  received  by  Wheat  on  the  15th 
day  of  the  same  month ;  and  on  the  18th  of  the  same  month 
Wheat  applied  to  the  Defendants  to  be  allowed  to  execute 
the  deed,  at  the  same  time  informing  them  of  the  power 
of  attorney  which  he  had  received.  However,  the  trustees 
and  the  other  creditors  who  had  signed  the  deed  refused 
to  allow  him  to  do  so,  and  thereupon  the  present  bill  was 
filed  by  Robert  Ra/worth  and  the  representatives  of  the 
surviving  partner  in  the  fibrm  of  Da/ubuz  &  Co.,  who  had 
recently  died,  against  the  trustees,  praying  that  it  might 
be  declared  that  Robert  Raworth  had  duly  assented  to  and 
was  entitled  to  execute  the  deed  for  the  benefit  of  the  re- 
presentatives of  the  surviving  partner  in  the  firm  of  Dau- 
huz  ic  Co.,  and  for  consequential  relief. 


Mr.  Daniel,  Q.  C,  and  Mr.  Bagahawe,  jun.,  for  the  Plain-  Arffument. 
ti&,  contended  that  the  Plaintiff  Ravxyrth  had  assented  in 
time,  or,  if  not,  that  it  was  the  duty  of  the  trustees,  under 
the  circumstances^  to  exercise  their  power  of  extending  the 
time;  or  that  it  was  a  case  in  which  a  Court  of  equity 
would  relieve  the  Plaintiflfe,  on  the  ground  that  the  Plaintiff 
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Eaworth  was  prevented  from  executing  the  deed  in  time 
by  the  accident  of  his  being  absent  abroad.  In  the  follow- 
ing cases,  creditors  who  had  not  executed  within  the  speci- 
fied time  were  allowed  to  take  the  benefit  of  the  deed : 
Dvmch  V.  Kmt  (a),  Spotliawoode  v.  Stodcdaie  (6),  Watson 
V.  Knight  (e),  Broadbent  y.  Thornton  (d). 

Mr.  RoU,  Q.  G,  and  Mr.  J.  J.  H.  Humphreys,  for  the  De- 
fendants, argued  that  the  Plaintiffs  case  was,  that  he  had 
assented  to  the  deed  in  time;  and  therefore  he  could  not 
claim  relief  on  the  ground  that  he  was  not  able  to  assent  in 
time.  They  commented  on  and  distinguished  the  cases 
cited,  and  uiged  that  there  was  no  ground  for  treating  deeds 
of  this  kind  as  less  binding  than  any  other  deeds.  [ViCB- 
Chancellor — ^Have  not  these  deeds  been  viewed  rather 
as  a  guide  and  direction  to  the  trustees?]  Then  in  every 
case  in  which  all  the  creditors  did  not  execute  within  the 
limited  time,  the  trustees  could  not  safely  act  imder  the 
deed  without  the  direction  of  the  Court  of  Chancery.  They 
urged  that  the  proper  remedy  for  a  creditor  who  conceived 
himself  wronged,  would  be  to  file  a  bill  to  impeach  the 
transaction.  All  the  cases  in  which  creditors  who  did  not 
execute  had  been  admitted  to  the  benefit  of  deeds  of  this 
kind,  were  cases  in  which  the  creditora  relying  on  the  deed, 
with  the  knowledge  and  assent  of  all  parties,  had  put  them- 
selves in  such  a  position  as  that  they  could  not^  from  lapse 
of  time  or  otherwise,  recover  their  debts  except  by  virtue 
of  the  deed:  Forbes  v.  Limond(e).  The  creditors  who 
actually  executed  were  the  persons  whose  interest  should  be 
considered  Many  of  them  were  probably  induced  to  do  so 
by  the  expectation  that  a  few  creditors  only  would  execute 
the  deed,  and  divide  the  property  comprised  in  it — ^They 
cited  Collins  v.  Iteece(f),  Bush  v.  Shipmom^g),  Lane  v. 


(o)  1  Veni.  260. 
(6)  Coop.  102. 
(c)  IDBeav.  369. 
(rf)  4  De  Gex  &  S.  65. 


(<;)  4  De  Oez,  Maa,  &  G.  29& 
(/)  I  Coll  675. 
(^)  14  Sim.  239. 
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Hwbani  (a).  Johnson  v.  Kershaw  (b),  Oould  v.  Mobert- 
9on{e),  and  Nicholson  v.  TfOin  (d). 
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VlCB-CHANCELLOR  SlR  W.  PAOE  WoOD:— 

I  will  first  state  what  fiEicts  I  consider  to  have  been  proved 
in  this  case,  that  I  may  clearly  shew  the  grounds  upon 
which  my  judgment  proceeds. 

The  execution  of  the  power  of  attorney  has  not  been 
proved,  but  the  case  has  been  properly  argued  upon  the 
assmnption,  that  the  power  of  attorney  has  been  duly  ex- 
ecuted, because,  this  being  a  motion  for  a  decree,  I  have 
power  to  order  the  cause  to  stand  over  to  produce  the  ne- 
cessary evidence  of  that  fact  Subject  to  that^  the  &ct8 
proved  are,  that  a  deed  was  executed  on  behalf  of  the  cre- 
ditors of  the  £Bither  of  the  FlsmiiS  Bavnyrth,  by  which  it 
was  provided  that  all  creditors  were  to  be  excluded  from  the 
benefit  of  its  provisions,  who  did  not  execute  or  assent  in 
writing  thereto  before  the  22nd  of  July  then  next,  or  within 
such  further  time  not  exceeding  thirty  days  as  the  trustees 
should  by  writing  declara  It  is  proved  that  the  Plaintiff 
Bavxnih  was  a  creditor  for  a  considerable  sum — ^it  is  stated 
to  be  4000Z. ;  but  the  trustees  deny  that  it  is  half  that 
amount  An  advertisement  for  creditors  was  published, 
the  wording  of  which  it  is  important  to  notioa  It  was 
stated  that  such  creditors  of  Joseph  Manvorth  as  should  not 
execute  the  deed  "on  or  before  the  22nd  of  July,  or  within 
such  further  time  as  the  said  trustees  should  declare,"  would 
be  excluded.  Notice  was  therefore  given  to  all  the  creditors 
of  the  power  of  the  trustees  to  extend  the  time  for  the  ad- 
niission  of  creditors  to  execute  the  deed.    Then  I  take  it  to 


(a)  14  Sim.  656. 

(ft)  1  De  Gex  &  S.  260. 


(c)  4DeGex&S.  509. 
{d)  Supra,  p.  18. 
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be  proved — ^for  there  is  no  ground  to  disbelieve  the  state- 
ment of  Mrs.  Baworih — that  she  informed  the  Plaintiff  her 
son,  by  letter,  of  the  probability  of  his  fistther  being  made  a 
bankrupt,  or  of  some  such  deed  being  executed.  That 
letter  was  written  before  the  deed  was  executed,  and  there- 
fore could  not  communicate  to  him  the  £bm^  of  such  execu- 
tion. It  was  argued  that  the  Plaintiff  cannot  pretend  that 
he  had  not  time  to  execute,  because  his  case  is,  that  he 
actually  sent  notice  of  his  assent  to  the  deed;  but  it  i^peais 
to  me  that  if  he  sent  his  assent,  it  was  on  being  informed 
of  the  probability  only  of  the  deed  being  executed. 


I  do  not^  however,  take  it  to  be  clearly  proved  that  she  re- 
ceived in  answer  a  letter  from  the  Plaintiff,  stating  that  he 
wished  a  power  of  attorney  to  be  prepared,  and  that  instrac- 
tion  should  be  given  to  WheoA  for  that  purpose.  I  think  that 
this  is  not  proved,  because  Mra  Raworth  says  that  she  has 
lost  that  letter,  and  it  is  not  stated  that  she  gave  instruc- 
tions accordingly,  or  acted  upon  that  letter.  All  I  considtf 
to  be  proved  is,  that  she  was  veiy  desirous  that  her  son's 
debt  should  be  provided  for  by  the  deed,  for  particular  but 
very  legitimate  reasons;  and  that  accordingly  she  waited 
upon  Wheat,  and  induced  him  to  prepare  and  send  out  to 
her  son  a  power  of  attorney.  I  take  it  to  be  proved  that 
such  power  was  sent  out  It  is  said  he  did  not  receive 
this  power  for  some  time  after  it  reached  America.  The 
evidence  as  to  that  might  have  been  more  distinct.  It  was 
not  executed  until  August  On  the  22nd  of  July,  which 
was  the  last  day  named  in  the  deed  for  creditors  to  come 
in  and  execute  unless  the  trustees  should  enlarge  the  time. 
Wheat  wrote  a  letter  to  the  trustees,  saying  that  he  assented 
to  the  deed  on  the  part  of  the  Plaintiff  He  was  asked  whe- 
ther he  had  authority  to  do  so.  He  stated  that  he  had 
not  any  direct  authority.  It  is  sworn  by  the  Plaintiff's 
mother  that  Wheat  was  the  solicitor  of  the  Plaintiffl  How- 
ever, it  is  proved  that  some  one  on  behalf  of  the  Plaintiff, 
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without  any  authority  fix)m  him,  aj^lied  for  the  benefit  of     ^  186ft. 
the  deed  on  the  last  day  for  his  executing  it,  and  did  not 
ap]dy  for  further  extension  of  the  time. 

The  next  thing  proved  is,  that  Wheat  received  the  exe-  •M^"«»'- 
cuted  power  of  attorney  on  the  18th  of  August,  the  date  to 
which  the  time  for  executing  the  deed  might  have  been 
farther  extended  being  the  SOth;  and  he  then  wrote  to  the 
trustees  to  inform  them  that  he  had  received  the  power  of 
attorney,  and  to  claim  to  execute  the  deed  on  the  19th. 

The  law  applicable  to  these  deeds  is  in  a  state  which  is 
not  satis&ctory ;  but  this  case  does  not  appear  to  me  to  re- 
quire a  decision  of  any  doubtful  point  of  law,  because  the 
Plaintiff,  as  I  think,  has  brought  his  case  within  a  principle 
which  is  well  settled.  Independently  of  the  case  of  Dv/nch 
v.  Kent  (a),  it  has  been  decided  that  Courts  of  equity  allow 
considerable  latitude  of  construction  to  deeds  of  this  kind. 
Although  they  provide  that  such  creditors  only  as  seal  and 
deliver  the  deed  shall  have  the  benefit  of  it,  this  Court 
holds  that  it  is  not  necessary  to  seal  or  deliver  the  deed,  pro- 
vided the  creditor  assent  to  it  Lord  Eldon,  in  Spottia- 
vx)ode  V.  Stockdale  (6),  decided  that  it  could  not  be  alleged 
by  the  debtor  that  the  deed,  though  void  at  law,  was  not 
sustainable  in  equity,  the  creditors  having  acted  under  it^ 
and  treated  it  as  valid,  though  there  was  a  provision  in 
the  deed  that  it  was  to  be  void  if  all  the  unsecured  creditors 
should  not  execute  or  otherwise  accede  thereto  within  a 
given  time,  which  had  dapsed  without  their  complying  with 
the  conditioiL  Lord  Eldon  admitted,  upon  a  plea  being  put 
in  by  the  Defendant  in  that  case,  that  the  deed  was  void  at 
law;  but  as  the  creditors  had  acted  under  it,  he  held  that  the 
deed  was  clearly  sustainable  in  equity.  The  case,  however, 
only  decides  that  it  does  not  lie  in  the  mouth  of  the  debtor, 
under  such  circumstances,  to  dispute  the  validity  of  the  deed. 

(a)  1  Vern.  260.  (b)  Coop.  102. 
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The  circuxnstanoes,  too,  of  that  case  were  veiy  stroDg.    It 
appeared  that»  shortly  after  the  execution  of  the  deed,  the 
debtor  had  himself  given  to  the  Flainti£G3  a  list^  which  he 
said  included  all  his  creditors;  but  subsequently  the  Plain- 
tiffi  had  discovered  that  there  were  other  creditors  not  in- 
cluded in  the  list,  who,  by  this  means,  through  the  de&ult 
of  the  debtor,  did  not  execute  the  deed  in  time,  although 
they  did  so  on  being  afterwards  applied  to.      There  is 
no  modem  authority  in  which  relief  has  been  given  after 
the  time  fixed  for  the  execution  of  the  deed  has  expired. 
In  CoUvns  v.  Reece  (a),  the  yice-Chanoellor  observed,  that 
there  was  probably  some  error  in  the  report  of  SpaUia- 
woode  V.  Stockdale,  because  Lord  Eldon  is  stated  to  have 
said  that  the  plea  in  that  case  relies  on  the  non-execution 
merely ;  whilst,  on  looking  at  the  plea,  that  does  not  seem  to 
have  been  the  casa      According  to  the  report^  the  bill 
stated  that  the  Plaintiff,  since  the  time  for  execution,  had 
caused  applications  to  be  made  to  the  creditors  not  included 
in  the  list,  requesting  them  to  become  parties  to  the  deed, 
and  in  consequence  of  such  applications,  they  executed  the 
same  accordingly.    All  I  think  that  Lord  Eldon  meant  was, 
that  the  plea  did  not  meet  the  case  of  a  subsequent  assent,  but 
a  defect  in  the  prior  assent;  and  that  as  all  the  creditors 
had  then  assented,  the  debtor  could  not  avail  himself  of  the 
objection.    As  to  the  later  authorities,  there  is  a  strong  opin- 
ion expressed  in  CoJlms  v.  Reece  that  the  time  limited  for 
execution  of  the  deed  is  essential;  and  if  creditors  do  not 
execute  within  that  time,  they  will  be  excluded  from  the 
benefit  of  the  deed  in  equity;  and  the  reason  given  for  this 
is,  that  creditors  who  execute  the  deed  on  the  last  day  do 
so  on  the  fEtith  that  the  property  is  to  be  divided  among  the 
few  who  have  executed,  and  that  others  will  not  be  let  in 
afterwards.    That  may  be  an  important  question  to  decide 
when  it  arises.     It  may  be  observed,  however,  that  if  the 


(a)  1  Coll.  676. 
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creditor  has  executed  before  twelve  o'clock  at  iiight  on  the 
hfit  day,  he  is  still  liable  to  have  the  deed  executed  by 
others  up  to  that  tima 

The  older  authority  otDv/nch  v.  KctU  (a)  is  more  difficult 
to  deal  with.  In  that  case  the  Crown  was  indebted  to  Cd- 
vik,  BudLindaey  had  married  the  executrix  oiOdviU,  and 
would  therefore  be  entitled  in  right  of  his  wife  to  that  debt 
The  Crown  made  t^LvndMy  a  grant  of  a  perpetual  rent  to 
meet  the  debt,  siibject  to  a  trust  for  OoLvUe's  creditors.  A 
note  in  Baithhy*8  Edition  gives  the  amount  of  the  rent  as 
more  than  50002.  a  year.  There  was  a  trust  imposed 
that  the  creditors  of  OolvUe  should  be  paid  if  they  came 
m  within  a  year.  It  was  intended  to  give  the  executrix 
ofCotvUe  the  benefit  of  the  rent;  but  as  ColviU  had  be- 
come greatly  involved,  probably  owing  to  the  delay  in 
payment  of  this  debt  due  to  him  from  the  Crown,  it  was 
thought  right  that  a  provision  should  be  made  for  his  cre- 
ditois^  and  the  property  was  given  to  the  husband  of  his 
executrix,  upon  condition  of  her  paying  those  creditors  who 
should  come  in  within  a  year.  A  bill  was  then  filed  by 
creditors  who  came  in  afterwards,  and  the  Court  held  that 
those  creditors  should  have  the  benefit  of  the  grant;  and 
whenever  Uie  exact  point  arises  for  decision,  that  case  will 
have  to  be  considered;  and  if  it  be  held  that  creditors  are 
not  admissible  after  the  prescribed  period,  I  think  that 
Ihmch  V.  KeTU  must  be  overruled. 

Bat  I  do  not  think  that  this  case  requires  the  aid  of  autho- 
rity. On  what  principle  has  equity  given  relief?  A  debtor 
intends  by  a  deed  of  this  kind  to  provide  for  all  his  creditors. 
The  intention  of  the  creditors  who  execute  may  be  different 
They  may  be  inclined  to  give  their  assent,  because  they  are 
anxious  for  a  speedy  distribution  of  the  property.  They  can- 

(a)  1  Vem.  S60. 
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not  be  held  to  intend  to  exclude  a  bon&  fide  creditor  who 
comes  in  within  a  reasonable  time,  though  it  may  be  said 
that  they  executed  on  the  £aith  that  a  few  creditors  only 
would  execute  the  deed.  What  is  the  duty  of  the  trustees? 
Clearly,  whether  themselves  creditors  or  not^  they  ought 
not  to  desire  the  exclusion  of  any.  Accordingly,  in  this  case 
they  issued  an  advertisement,  and  they  did  not  thereby 
inform  the  creditors  that  those  who  executed  before  the 
22nd  of  July  would  have  all  the  property,  and  that  the 
other  creditors  would  be  excluded;  but  they  intimated  that 
the  trustees  had  the  power  of  extending  the  time  withio 
which  the  creditors  were  to  execute.  I  think,  therefore* 
that  this  case  differs  in  this  respect  from  the  other  authori- 
ties. The  trustees  knew  that  the  Plaintiff  Ratuorth  was  a 
large  creditor,  that  he  was  abroad,  having  absconded,  and 
could  not  easily  be  communicated  witL  They  knew  that 
his  firiends  were  anxious  that  he  should  be  let  in  under  the 
deed.  A  demand  was  made  on  his  behalf  at  a  time  when 
they  could  have  extended  the  period  for  executing  the 
deed.  I  do  not  think  that  this  is  like  a  case  of  arbitration, 
or  that  it  is  quite  clear  that  they  could  not  afterwaids 
have  extended  the  time ;  but  I  assume  that  they  had  power 
to  do  so  up  to  the  22nd  of  July,  and  not  afterwards.  What 
was  their  duty?  They  felt  that  they  were  bound  to  let  all 
the  creditors  have  £Eur  notice  of  the  deed.  They  knew  that 
there  was  a  large  creditor  whose  friends  were  anxious  that 
he  should  be  let  in,  who  could  not  easily  be  communicated 
with;  and  that  the  only  information  he  had  of  the  matter 
was,  that  such  a  deed  was  likely  to  be  executed.  It  seems 
to  me  that  under  these  circumstances  it  was  the  plain 
duty  of  the  trustees  to  enlarge  the  time  for  executing  the 
deed.  I  therefore  think  that  this  case  is  free  from  the  diffi- 
culties which  might  otherwise  have  arisen.  There  seems  to 
have  been  no  necessity  for  an  immediate  realisation  of  the 
property,  nor  any  other  circumstance  to  prevent  the  trustees 
extending  the  time;  and  I  am  of  opinion  that  it  would  be  a 
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departure  from  eveiy  principle  of  equity  to  say  that  trus- 
tees— and  if  they  are  themselves  creditors  it  would  amount 
to  more  than  a  mere  disregard  of  their  duty  as  trustees — 
are  at  liberty,  by  refusing  to  extend  the  time,  to  exclude  a 
creditor  who,  as  they  knew,  was  prevented  by  his  absence 
abroad  firom  coming  in  within  the  time.  I  do  not  impute 
any  wrong  intention  to  them;  they  were  acting  on  behalf 
of  a  large  body  of  creditors;  but  when  they  were  aware 
that  the  Plaintiff  was  such  creditor  and  was  at  a  distance, 
anoe  they  had  the  power  to  give  him  an  opportunity  of 
proving  his  case^  it  was  their  duty  to  do  so. 
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The  Defendants  waived  further  proof  of  the  execution  of 
the  power  of  attorney,  and  the  following  is  a  minute  of  the 
decree  made: 


Dbclabb  that  the  Flamtiff  is  entitled  to  the  benefit  of  the  deed      MiMUe  of 
and  of  saeh  debt  as  he  shall  establish.  Decree. 

loqnire  what  is  now  dae  to  the  Pbuntif^  and  all  other  the  cre- 
ditors entitled  to  come  in  under  the  deed. 

Take  an  acooont  against  tiie  trustees  of  their  receipts  and  pay- 
ments. 

Costs  of  the  suit  to  the  hearing  out  of  the  fund.    Reserve  subse- 
quent costs. 
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Ike.lthds 
Wth. 

BxeeuUonof 
Deed  by  one 
only^AUera" 
turn  of  Poei- 

hURdkf. 

The  relief 
granted  in 
ea  uity  to  one 
of  two  Bure- 

wbK»eponti<Mi  ^^  ^^^^^  ^^'^  interest  by  instalments  and  for  the  payment 
^ed?y  ^e  ^^  ^®  premiums  on  such  policy  of  assuranca  EUon  there- 
acts  of  the       upon  applied  to  the  Plaintiff  to  become  one  of  such  sureties, 

creditor,  is  to       ^         ^'^  ^^ 

have  the  deed  Stating  that  one  WiUiam  Bradley  would  be  the  other 

to  be  can  "^     Surety;  and  the  Plaintiff  assented  to  such  request 
oeUed. 

Where  the 
creditor  had 


EVANS  V.  KlEMRIDGa 

2n  1849,  the  Reverend  Oeorge  EUon  applied  to  the 
AThchor  Assurance  Company  for  the  loan  of  21 OZ.,  and 
they  consented  to  make  such  loan  upon  the  terms  that 
he  should  effect  a  policy  of  assurance  wiA  them  upon 
his  life  for  the  sum  of  iOOl,  and  should  assign  the  same  to 
trostees  for  the  company,  and  should  procure  two  respon- 
sible persons  to  join  him  in  covenants  for  the  repayment  of 


ElUm 


Srepared  the 
eed,8oasto 
shew,  on  the 


thereupon  gave  to  the  company  the  names  of  the  Plaintiff 

and  of  WiUiam  Bradley,  who  was  an  uncle  of  £lton,  as 

his  proposed  sureties  for  such  loan;  and  the  company  con- 

Swof^U, tilt  8®^^  *o  make  such  loan,  and  prepared  a  policy  of  assur- 

itwas  intend- 
ed to  contain 
a  joint  and 
sereral  coven- 
ant b^  two  co- 
sureties, and 
had  sent  it  in 
that  form  to 
he  executed 

byoneofsnch  rower)  of  the  second  part^  and  the  Defendants  Bremridge, 
Sd  not'pro^     ''^'^'^^^^^''^»  ^^^  Wilson  of  the  third  part ;   and  thereby, 

cored  the  exe- 
cution of  it  by 
the  other 
surety,  and 
had  not  in- 
formed the 
surety  who 
had  executed 

it  of  this  fiftct;  but,  on  the  contrary,  had  afterwards  written  to  him  as  "  one  of  the  sureties," 
the  principal  debtor  having  become  insolvent: — IfekL  that  the  surety  who  had  executed  the 
doed  was  entitled  in  equity  to  be  relieved  from  all  liability  on  the  covenant. 

Semble,  that  if  a  creditor  release  by  deed  one  of  two  sureties,  who  are  jointly  and-severslly 
liable,  tibe  other  is  also  dischaiged. 

The  dicta  to  the  contraiy  in  Ex  parte  Cf^ard,  6  Yes.  805,  have  not  been  followed. 


ance  on  the  life  of  EUon,  and  also  an  indenture  dated  the 
22nd  of  February,  1849,  and  which  purported  to  be  made 
between  EUon  (who  was  thereinafter,  for  the  sake  of  brevity, 
styled  "  the  said  borrower,")  of  the  first  part^  the  Plaintiff 
and  the  said    WHUa/m  Bradley  (sureties  of  the  said  bor- 


after  reciting  that  by  a  policy  of  assurance  of  the  Anchor 
Assurance  Company,  dated  the  22nd  of  February,  1849, 
and  numbered  1189,  the  funds  and  other  property  of  the 
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ssdd  company  were  charged  with  and  rendered  subject  and  1855. 
liable  to  the  payment,  to  the  executors,  administrators,  or 
assigns  of  the  said  borrower,  of  400!.  within  three  months 
after  satisfiEu^ry  proof  of  his  decease,  subject,  to  the  pay- 
ment of  the  premium  and  to  the  provisoes  and  conditions 
m  the  said  policy  expressed ;  and  that  the  said,  borrower 
hadagieed  with  the  said  parties  thereto  of  the  third  part 
for  the  loan  of  2102.  on  the  security  of  an  assignment  of  the 
said  policy,  and  on  the  security  of  the  joint  and  several 
covenants  therein  contained:  it  was  witnessed,  that,  in  con- 
sideration of  the  sum  of  2102.  to  the  said  borrower  paid  by 
the  said  parties  thereto  of  the  third  part  immediately  be- 
fore the  execution  thereof,  the  said  borrower  assigned  the 
policy  to  the  said  parties  thereto  of  the  third  part,  subject 
nevertheless  to  a  proviso  avoiding  the  indenture  in  case 
the  said  borrower,  his  heirs,  executors,  or  administrators 
should  pay  unto  the  said  parties  thereto  of  the  third  part» 
their  executors,  administrators,  or  assigns  the  said  principal 
sum  of  21 02.  by  equal  half  yearly  instalments  of  702.  each 
on  each  succeeding  22nd  day  of  August  and  22nd  day 
of  February,  until  the  whole  of  the  said  principsQ  sum 
should  be  paid,  together  with  interest  at  51.  per  cent  per 
annmn  on  so  much  of  the  said  principal  sum  as  should  from 
time  to  time  remain  unpaid,  the  first  of  such  instalments  to 
be  paid  on  the  22nd  day  of  August  then  next  (the  covenants 
thereinafter  contained  being  fully  performed).  And  the 
said  borrower  and  the  said  parties  thereto  of  the  second  part, 
for  themselves,  their  heirs,  executors,  and  administrators, 
thereby  jovnily  and  severally  covenanted  with  the  said 
parties  thereto  of  the  third  part,  their  executors,  adminis- 
trators; and  assigns,  that  they  the  said  parties  thereto  of  the 
first  and  second  parts,  or  some  or  one  of  them,  their  or 
or  some  or  one  of  their  executors  or  administrators  would 
pay  to  the  said  parties  thereto  of  the  third  part,  their  exe- 
cutors, administrators,  or  assigns,  the  said  instalments  and 
mterest  on  the  several  days  and  times  aforesaid,  and  that  if 
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1855.  default  should  be  made  in  payment  of  any  or  eiiher  of  the 
said  instalments  and  interest,  or  any  part  thereof  as  afore- 
said, then  that  they  the  said  parties  thereto  of  the  first  aod 
second  parts,  or  some  or  one  of  them,  their  or  some  or  one 
of  their  executors  or  administrators  would  pay  to  the  said 
parties  thereto  of  the  third  part>  their  executors,  adminis- 
trators, or  assigns,  upon  request,  the  whole  of  the  said  prin- 
cipal sum  and  interest^  or  so  much  thereof  as  should  remam 
unpaid;  and  that  they  the  said  parties  thereto  of  the  fiz8( 
and  second  parts,  or  some  or  one  of  them,  their  or  some  or 
one  of  their  executors  or  administrators  would  firom  time 
to  time  during  the  life  of  the  said  borrower,  until  all  moneys 
purported  to  be  secured  by  the  said  indenture  should  be 
fuUy  paid  and  satisfied,  pay  tJie  premiums,  duty,  and  ex- 
penses which  ought  to  be  paid  for  keeping  the  said  policy 
on  foot>  and  for  effecting  and  keeping  on  foot  every  re- 
newed and  substituted  policy.  And  that  in  case  defsiult 
should  be  made  in  payment  of  any  such  annual  premiumfi, 
duty,  or  expenses,  it  should  be  lawful  for  the  parties  thereto 
of  the  third  part,  their  executors,  administrators^  and  as- 
signs from  time  to  time,  so  long  as  any  money  should 
remain  secured  by  the  said  intended  indenture,  to  keep  on 
foot  such  assurance  as  aforesaid,  and  in  case  of  the  forfeiture 
or  determination  of  the  said  policy,  to  renew  the  said 
policy  or  effect  a  substituted  policy  with  the  said  company 
for  the  like  amount  upon  the  life  of  the  said  borrower,  and 
to  pay  or  retain  the  premiums  and  other  expenses  thereon ; 
and  that  the  said  parties  thereto  of  the  first  and  second 
parts,  or  some  or  one  of  them,  their  or  some  or  one  of  their 
executors  or  administrators  would  upon  request  pay  imto 
the  said  parties  thereto  of  the  third  part,  their  executors, 
administrators,  or  assigns  all  such  money  as  they  or  he 
should  expend  in  or  about^  or  be  reasonably  entitled  to  re- 
ceive or  retain  for  or  in  respect  of  keeping  on  foot  such  assu- 
rance as  aforesaid,  and  for  and  in  respect  of  renewing  the 
said  policy  or  effecting  any  such  substituted  policy  as  afore- 
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add,  with  interert  thereon  at  the  rate  of  61  for  oveiy  1002.  1865. 
by  the  year;  and  that  tiie  said  policy  and  every  guch 
renewed  and  substituted  policy  should  be  a  security  for  the 
repayment  of  the  same  sums  and  interest  in  addition  to  the 
said  Bom  of  money  intended  to  be  thereby  secured  as  afore- 
said, and  the  interest  thereof,  and  the  costs,  charges,  and 
expenses  occasioned  by  the  nonpayment  thereof,  but  so 
nevertheless  that  the  total  amount  of  principal  money  to  be 
ultimately  recoverable  under  the  said  indenture  should  not 
exceed  the  sum  of  300L 

EUon  executed  this  deed  on  the  day  of  its  date,  and  then 
took  it  to  the  Plaintiff  at  Worcester,  where  the  Plaintiff 
executed  it  and  returned  it  to  EUon.  And  the  Anchor 
Assurance  Company  afterwards  advanced  to  EUon  the  sum 
of  210{.  less  certain  deduddona 

The  other  surety  WUUann  Bradley  never  executed 
the  deed 

On  the  28th  of  Mardi,  1849,  John  Robert  DaJhy,  the 
then  manager  of  the  said  company,  sent  to  the  Plaintiff  the 
foflowing  letter : — 

**  Anchor  Life  Aeawrwnce  Compamyj 

**  80,  ScLckviUe^reet,  Piccadilly, 

"London,  March  28th,  1849. 
**  Sol, — ^The  directors  expect  undeviating  punctuality  in 
the  return  of  all  moneys  advanced  by  this  company,  as  by 
the  contract  of  assurance  nothing  will  become  payable  to 
the  assured  in  case  of  death  unless  the  premiums  of  in- 
surance, as  well  as  the  instalments  and  interest  on  any  loan 
made  to  them  by  the  office,  be  regularly  paid.  I  therefore 
beg  to  forward  for  your  particular  guidance  the  subjoined 
list  of  instalments  as  they  sevendly  become  due  upon  the 
Bev^end  George  EUon'a  loan  of  21 0{.,  which  sums  must 
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be  paid  on  the  day  they  respectively  &11  due,  otherwise 
i/inmediate  application  vriU  be  made  to  the  sureties,  and 
the  policy  of  assurance  will  at  the  same  time  become  void. 
"  I  am,  Sir,  your  obedient  servant^ 

*"  John  Bobbrt  Dalby,  Manager." 


When  Payable, 

ImtaXr 

IfUerut, 

PremMtms, 

Total 

22nd  of  AugoBt,     1849 
„      Febnuury,  1860 
„     August,       „ 

£ 
70 
70 
70 

£   «.   d, 
6    6    0^ 
8  10    0[ 
1  16    oj 

£   9.    d. 

19  14    8 

£    i,d. 
r75    5   0 
^  98  14   8 
171  15   0 

Cfeorge  EUon  did  not  pay  the  instalment  which  became 
due  on  the  22nd  of  August,  1849  ;  and  Mr.  DaXby  on  the 
11th  of  September,  1849,  sent  to  the  Plaintiff  another 
letter  as  follows : — 

"September  nth,  1849. 
"  Sir, — ^The  Reverend  0.  EUon  having  failed  to  pay  up 
the  arrears  due  on  the  loan  advanced  to  him  by  this  office, 
I  am  directed  by  the  Board  to  apply  to  you  as  one  of  his 
sureties  for  the  immediate  payment  of  the  same,  in  order 
to  prevent  instructions  being  given  to  our  solicitor  to 
recover  the  entire  amount  remaining  due  to  the  company. 
"  I  am.  Sir,  your  most  obedient  servant, 

"John  R  Dalby,  Manager." 

And  on  the  18th  of  the  same  month,  a  clerk  of  Mr. 
Cleoburey,  who  was  the  solicitor  of  the  company,  sent  to  the 
Plaintiff  the  following  letter : — 


"  18th  September,  1849. 
"  Sir, — ^The  Reverend  Mr.  Elton  having  failed  to  pay  up 
his  instalment  due  from  him  to  the  Anchor  Assurance 
Company,  my  instructions  are  to  issue  writs  against  the 
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mreties,  unless  the  amount  due  be  paid  at  my  office  as        1855. 
above  before  Saturday  next,  with  58.  for  this  application. 
"  I  am.  Sir,  your  obedient  servant, 

«  For  Mr.  Gleobv/rey,      "  G.  W.  Pbescott." 

"  N.  B. — This  business  having  been  placed  in  my 
hands,  it  will  be  useless  to  make  any  application  to  the 
offica" 

In  reply  to  such  applications,  the  Plainti£F,  who  was  then 
the  solicitor  of  George  Elton,  acting  upon  his  representa- 
tions, applied  for  delay  until  the  then  following  Christmas, 
to  which  request  the  said  company  acceded. 

At  the  foUovnng  Christmas  the  property  of  the  said 
George  EUon  was  sold,  and  did  not  produce  sufficient  to 
enable  him  to  make  any  payment  to  the  said  company. 

On  the  19th  of  January,  1850,  the  Plaintiff  called  at  the 
office  of  the  company  to  inquire  the  address  of  WiUia/m 
Bradley,  and  then  ascertained  for  the  first  time  that  WU- 
liam  Bradley  had  never  executed  the  said  indenture,  and 
tiiat  the  company  had  advanced  the  said  sum  of  210{. 
less  some  deductions,  to  the  said  George  EUon,  and  he  had 
deiiTered  over  to  them  the  said  indenture  executed  by  him- 
self and  the  Plaintiff  only,  alleging  that  he  was  very  anxious 
to  go  out  of  London  on  that  day,  and  stating  that  the  said 
FiUiom  Bradley  would  call  and  execute  the  said  in- 
d«iture  on  the  then  following  day,  which  however  he  did 
not  do. 

In  consequence  of  such  discovery,  the  Plaintiff  insisted 
that  he  was  not  liable  upon  the  indenture,  or  at  all  events, 
not  liable  for  more  than  one  moiety  of  the  moneys  due 
thereonder. 

The  company  however,  on  the  28th  of  May,  1855,  caus- 
^  an  action  to  be  commenced  against  the  Plaintiff  in  the 
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names  of  the  Defendants  Bremridge,  WertheimeT,  and 
Wilson,  to  recover  the  stun  of  2102.  with  interest  thereon 
from  the  22nd  of  August^  1849,  and  a  premium  of 
192. 14s.  8d,  which  became  payaUe  on  the  policy  on  iihe 
22nd  of  February,  1860.  The  PlaintiflF  Svans,  the  De- 
fendant at  law,  pursuant  to  the  Statute  17  &  18  Vict 
c.  125,  a.  83,  pleaded  by  way  of  equitable  plea  the  fia^ts 
and  circumstances  above  mentioned,  to  which  the  Plaintiff 
at  law  demurred.  The  action  at  law  was  still  pendmg,  and 
the  demurrer  was  set  down  for  argument 

The  Plaintiff  now  filed  the  bill  in  this  suit^  alleging  that 
he  had  executed  the  said  indenture  on  the  futh  that 
WiUiam  Bradley  would  afterwards  execute  it  as  his  co- 
surety, and  praying  a  declaration  that  the  Plaintiff  was  in 
equity  dischaiged  from  all  liability  under  the  said  inden- 
ture, and  that  such  indenture  ntiight  be  decreed  to  be  can- 
celled so  far  as  the  Plaintiff  was  concerned,  or  that,  at  all 
events,  it  might  be  declared  that  the  Plaintiff  was  not  liable 
in  equity  for  more  than  one  moiety  of  the  moneys  due 
thereunder,  which  he  was  ready  and  offered  to  pay  if  ne- 
cessary ;  and  for  an  injunction  to  restrain  the  Defendants 
from  further  prosecuting  their  action  against  the  Plaintiff 
as  aforesaid,  and  from  commencing  any  other  action  against 
the  Plaintiff  upon  the  said  indenture. 


Argumau.        ^f-  ^oU,  Q-  C.,  and  Mr.  Southgate  for  the  Plamtiff 

The  Plaintiff  is  discharged  from  all  liability,  because  he 
executed  the  deed  upon  the  faith  that  his  liability  was  to 
be  joiat  and  several ;  and  the  Defendants  ought  to  have 
procured  the  deed  to  be  executed  by  the  other  surety,  which 
they  did  not  do,  nor  did  they  inform  the  Plaintiff  that  tbia 
was  not  done,  but,  on  the  contrary,  wrote  to  him  after- 
wards as  one  of  the  sureties  ;   UnderhiU  v.  Horwood  (a), 
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BoMer  V.  Gox(a),  Leafy.  Gihba  (6),  Pidcock  v.  Bishop  (c), 
WkUeher  v.  HaUid),  SUme  v.  Oompton{e). 

Mr.  ChamcUesSy  Q.  0.,  am.  cur.,  mentioned  Rice  v.  fl'or-       

don(f)y  where  a  person  having  signed  as  surety  for  a  firm 
a  joint  and  several  bill  of  exchange,  on  the  fidth  that 
another  person  would  sign  it  as  co-surety  with  him,  such 
other  person  not  having  signed  he  was  held  to  be  discharged 
from  liability  as  between  himself  and  the  firm. 

Mr.  Shapter  for  the  Defendants. 

The  Plaintiff  ought  not  to  have  come  to  a  CSourt  of  equity 
at  alL  A  Court  of  law  could  give  him  relief  against  his 
liability  under  this  deed,  if  he  is  entitled  to  any,  by  making 
him  pay  part  of  the  amount  only :  Wodehouae  v.  Fa/re- 
hfother  (g).  And  having  pleaded  an  equitable  defence  at 
law,  the  whole  jurisdiction  over  the  case  was  at  law :  Fromk 
V.  Basnett  (A).  [Vicb-Chancellor— That  does  not  oust 
the  jurisdiction  of  this  Court  (i).  It  only  affects  the  ques- 
tion of  costs.] 

This  instrument,  it  is  admitted,  is  binding  to  some  extent 
at  law.  The  Defendants  only  seek  to  make  the  Plaintiff 
liable  for  half  the  amount  secured.  This  Court  cannot 
grant  the  Plaintiff  relief  to  any  greater  extent  £x  parte 
Qiffard  (i).  Latch  v.  WedlaJce  (l). 

There  is  no  question  of  contract  in  the  case.  The  rights 
of  a  principal  and  sureties  depend  upon  the  equities  between 

(a)  4  Beav.  379  >  8  Jur.  387.  (g)  19  Jur.  998. 

{h)  4  Car.  &  P.  466.  (A)  2  Myl.  &  K.  620. 

(c)  3  a  &  C.  605.  (»)  Note.— See  Farebrother  v. 

M  5  B.  &  C.  269.  Wdchman,  24  L.  J.,  N.  S.,  Ch.  410. 

(«}  1  Arnold,  436.  (b)  6  Yes.  805. 

(/)  U  Beav.  265.  (0  H  Ad.  &  £.  959. 
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the  parties.  In  Au9tm  v.  Howard  (a)  a  plea  by  one  of 
two  sureties  to  a  replevin  bond,  that  it  was  not  executed  by 
the  other  surety,  was  held  to  be  bad,  and  the  Court  recom- 
mended the  Flainti£F  to  take  half,  and  that  is  the  equity  of 
the  case  It  is  true  that  a  doubt  was  thrown  out  whether 
the  surety  might  not  have  succeeded  if  he  had  pleaded  that 
he  executed  tbe  bond  only  as  an  escrow  until  it  was  exe- 
cuted by  tbe  other  surety.  But  there  is  no  foundation  fot 
that :  In  re  Semple  (6). 

Mr.  RoU,  Q.  C,  in  reply. 

The  Vice-Chancellob  reserved  his  judgment 


Vice-Chancellob  Sib  W.  Page  Wood: — 

The  only  question  in  this  case  i%  how  &r  the  Plaintiff  in 
equity  is  entitled  to  be  relieved  from  the  consequences  of  a 
covenant  entered  into  by  him  in  a  deed  purporting  to  be 
made  between  him  and  the  Anchor  Insurance  Company,  a 
third  person  who  had  borrowed  money  from  the  company^ 
and  another  party  whose  name  was  introduced  into  the 
draft  deed  as  a  coHSurety  with  the  Plaintiff  for  the  borrower. 

From  the  form  of  the  deed,  which  was  prepared  by  the 
Insurance  Company  and  sent  by  them  to  the  Plaintiff,  it  is 
beyond  question  that  the  original  intention  of  all  parties 
was  that  the  Plaintiff  and  WiUicum  Bradley  should  be  co- 
sureties for  niton,  the  borrower  of  the  money,  and  that  they 
should  be  jointly  and  severally  bound.  Elton  and  the 
Plaintiff  alone  executed  the  deed,  and  the  company  took 
possession  of  it  so  executed,  and  did  not  procure  it  to  be 
executed  by  the  other  surety.  The  Plaiatiff  was  left  in 
ignorance  of  that  fact,  and  recently  letters  have  been  writ- 
ten to  him  on  behalf  of  the  company,  in  which  they  call 
upon  him  to  pay  as  one  of  the  sureties. 


(a)  7  Taunt.  28,  327. 


(5)  3  J.  &  L.  48a 


CASES  IN  CHANCERY.  183 

It  was  conceded  that  under  these  circumstances  it  was         1865. 
impossible  to  hold  the  Plaintiff  liable  for  the  whole  sum        evahs 

secuied  by  the  deed.     His  present  claim  is  to  be  relieved  in  ^     ** 

equity  from  the  payment  even  of  half  the  amount.  

I  reserved  my  judgment  because  I  wished  to  consider  the 
authorities,  particularly  Ex  'parte  Oiffard(a),  in  which 
Lord  Eldon  appears  to  have  entertained  an  opinion,  though 
he  did  not  positively  determine  the  pointy  that  after  such  a 
security  has  been  executed  the  person  taking  it  might  re- 
lease one  of  the  sureties  without  discharging  the  co-surety 
from  his  liability.  It  seemed  to  me,  if  that  was  the  law, 
if  a  release  might  be  given  to  one  of  two  sureties  the  mo- 
ment after  they  had  executed  the  deed  of  suretyship,  with- 
out discharging  the  other,  that  a  surety  could  scarcely  say  he 
was  put  in  any  worse  position  where  his  intended  co-surety 
never  executed  the  deed  at  all.  I  do  not  think  however 
that  the  two  cases  are  precisely  similar,  because  the  surety 
may  speculate  on  the  probability  or  improbability  of  a  deed 
of  release  being  given,  and  may  be  willing  to  take  the 
chance  of  the  creditor  diminishing  his  security  by  afterwards 
discharging*  one  of  his  suretiea  But  in  Nicholson  v. 
UwSl  (&),  Ex  parte  Oiffard  was  cited,  and  Lord  Eldon' s 
dictum  was  expressly  overruled  by  the  Court  of  Queen's 
BencL  The  learned  Judges  in  that  case  said  that  it  ap- 
peared to  them  that  Lord  Eldon  had  not  decided  the  point, 
and  could  not  have  had  all  the  circiunstances  before  him ; 
and  then  upon  the  authority  of  the  case  in  the  Tear  Books, 
21  Edw.  481  B.  pL  S3,  they  held  distinctly  that  a  release 
of  one  joint  obligor  is  a  release  of  both,  and  that  therefore 
the  doctrine  in  Ex  parte  Qiffa/rd  could  not  be  upheld;  but 
that  if  the  creditor  did  release  one  of  two  sureties,  the  other 
^ould  also  be  discharged.  That  decision  at  law  has  not 
since  been  disputed 


(a)  6  Yes.  805. 


(6)  4  Ad.  &  E.  675. 
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1850.  It  was  argued  for  the  Defendants  that  the  deed  in  this 

case  oannot  be  treated  as  founded  upon  an  agreement  that 
all  parties  should  execute  it;  and  in  support  of  this  argument 
the  case  of  In  re  Semple  (a)  was  cited,  to  shew  that  in  the 

**'*****•  case  of  a  creditor's  deed  one  party  could  not  say,  I  executed 
this  deed  on  the  &ith  that  other  creditors  would  also 
execute  it,  and  as  thej  have  not  done  so,  I  am  not  to  be 
bound.  The  real  point  there  waef,  that  it  was  contended 
the  deed  had  not  been  delivered,  but  was  an  escrow,  and 
was  only  to  take  effect  upon  condition;  but  it  was  held 
that  at  law  it  was  a  good  deed;  and  under  the  particular 
circumstances  of  the  case  Lord  St.  Leona^rds^wBB  of  opin- 
ion that  there  was  no  equity  to  alter  the  l^al  effect  of 
the  deed 

So  here  the  deed  is  good  at  law.  Not  having  delivered 
the  deed  upon  condition  of  its  being  executed  by  the  co- 
surety, the  Plaintiff  is  bound  at  law  to  pay  the  whole  amount ; 
but  the  question  is  what  is  its  effect  in  equity. 

I  apprehend,  it  being  conceded  (omitting  all  question 
as  to  the  operation  of  the  deed  as  an  escrow)  that  the 
Plaintiff  cannot  be  held  bound  to  pay  the  whole  amount  of 
the  debt,  it  follows  that  the  l^al  operation  of  the  deed 
must  be  controlled,  and  the  question  is,  to  what  extent  that 
must  be  done?  In  UnderhiU  v.  Eorwood  (b)  Lord  Eldan 
says  distinctly,  that  the  relief  granted  by  Courts  of  equity 
in  such  cases  is  to  decree  that  the  deed  should  be  delivered 
up.  He  there  says,  '*  I  had  a  notion  which  I  think  was 
not  correct^  that  where  a  man  executes  a  bond,  meaning 
that  it  should  be  the  joint  bond  of  hTmiiftlf  and  another, 
and  not  his  several  bond,  it  would  not  be  his  several  bond. 
But  the  cases  go  £Bu*ther.  Li  such  a  case,  however,  unless 
there  is  something  special,  the  man  who  had  become  so 

(a)  3  J.  &  L.  488.  (b)  10  Yes.  285. 
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sef&nllj  bound  has  a  right  to  have  that  bond  delivered  up,        1865 
for  his  intention  was  not  to  become  a  mere  several  obligee, 
and  the  rights  are  different  both  in  law  and  equity.'' 

Hie  only  doubt  I  had  was  whether  it  might  not  be  the     J^idgmmu. 
proper  coiurse  to  order  the  deed  to  be  delivered  up  upon 
some  terms,  as  that  the  Plaintiff  should  be  bound  to  the 
extent  of  half  the  sum  secured  by  his  covenant;  but  look- 
ing to  the  other  authorities,  Leafy.  Oibba  (a)  and  Rice  v. 
Gordon  Q)\  which  proceeded  upon  the  equities  of  the 
parties,  it  seems  to  be  decided  that  when  once  it  appears 
that  the  instrument  is  not  such  as  it  was  intended  to  be, 
this  Court  holds  that  the  legal  effect  of  the  instrument  is  to 
be  got  rid  of  as  against  the  surety.    This  Court,  then,  will 
look  at  the  original  agreement  between  the  parties,  to  see 
if  it  appears  that  they  all  intoided  the  obligation  should 
be  joint  and  several  between  the  co-suretiea    In  this  case 
&e  deed  was  in  that  form,  and  was  prepared  and  framed 
by  the  covenantees,  who  sent   it  for  execution  to  the 
Flainti£^  thereby  giving  him  the  clearest  intimation  that 
his  liabilily  was  intended  to  be  joint  and  several.    After 
that>  it  was  the  duty  of  the  company  to  inform  the  Plaintiff 
that  the  deed  was  not  executed  by  his  coHSurety  as  originally 
proposed,  and  to  ascertain  his  view  with  respect  to  his 
altered  position.    It  is  impossible  to  say  that  it  was  not 
inaterially  altered  by  the  Plaintiff  becoming  severally  bound, 
especially  in  this  case,  oonsidering  the  relation  of  the  prin- 
cipal debtor  to  the  other  surety.    The  Plaintiff  may  have 
calculated  on  the  influence  that  person  might  have  exer- 
cised together  with  himself  in  inducing  the  debtor  to  dis- 
charge his  obligation. 

I  am  of  opinion,  on  the  whole,  that  the  Plaintiff  is  en- 
titled to  have  this  deed  wholly  set  aside,  and,  as  he  was  not 
iiiformed  of  his  altered  positicm,  with  costs. 


(a)  4  Car.  &  P.  466.  (6)  11  Beav.  265. 
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1855.  Declare  that  the  Plaintiff  is  discharged  from  aU  liability,  and 

that  the  deed  ought  to  be  delivered  up  to  be  cancelled,  and  that  the 
Defendants  must  pay  the  costs  of  this  suit. 

Note.— This  decision  was  affirmed  by  the  Lords  Justices,  Febmaiy 
23rd,  1856. 


Minnie, 


DeciMds  ATCHERLEY  v.  DU  MOULIN. 

Marriage  Sei-   LaD  Y  MANNOCK,  by  her  wiU  dated  the  7th  of  Febru- 

nant toHtot  ^»  1814,  directed  that  the  sum  of  25002.  £5  per  cent 

WU^*^  or  ^^^  Annuities  should,  within  the  space  of  six  calendar 

become  enti-      months  after  her  death,  be  purchased  or  transferred  out  of 

aed"—wia^  ,  ,  ,  .  ,  .     , 

CoMtrucHim--  her  personal  estate,  and  mvested  m  the  names  of  her  trus- 

LegacyT^  *®®^  ^eifty  and  Wright,  who  should  stand  possessed  thereof, 
B  "imte-  ^P^^  ^^'^^  ^^^  ^  ^^^  every  the  daughter  and  daughters  of 
nuptial  Mtilo-  Andrew  Du  Moulin  living  at  the  time  of  hia  decease  who 
tended  bus-  shoidd  attain  the  age  of  twenty-one  years  or  marry,  to  be 
ooTenimted  divided  amongst  them  in  equal  shares;  and  if  there  should 
with  *he  tros-  be  but  one  such  daughter,  the  whole  to  be  in  trust  for  such 
the  intended  one  daughter;  and  after  certain  other  bequests,  the  testa- 
wife,  or  either  triz  gave  and  bequeathed  all  the  residue  of  her  personal 
^ft^ulT  ®®^*^  ^  *^®  ^^  ^^  *^^  Wright,  their  executoiB,  ad- 
at  any  tune      ministrators,  and  assigns,  upon  trust  to  convert  and  invest 

during  the  CO-  -i        .  . 

yerture"be  the  same  as  therem  mentioned,  and  to  stand  possessed 
Stled"^any  thereof  upon  the  same  trusts  in  &vour  of  the  daughters  of 
perS^^  the  said  Andrew  Du  Moulin  as  were  thereinbefore  ex- 
value  of  looi.,  pressed  concerning  the  said  sum  of  2500Z.  ^6  per  cent 

or  upwards,       t>     ,     *  ....  .*.  .  ,  i       i  i  i 

the  nme         Bank  Annuities,  with  a  gift  over,  m  case  there  should  be 

should  be  set- 
tled.   At  the 

time  of  executing  the  settlement,  the  wife  was  interested  in  a  legs^,  which  had  been  be- 
queatiied  in  trust  for  all  the  daughters  of  her  fitther  living  at  the  time  of  his  death,  who 
should  attain  twenty-one  or  mairy,  in  equal  shares.  The  marriage  was  solemnised,  and 
the  wife's  father  survived  her  husband: — Held,  first,  that  the  interest  of  the  wifo  in  the 
legacy  during  the  coverture  was  contingent;  and. 

Secondly,  that  it  was  not  within  the  covenant  in  the  settlement. 
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BO  daughter  of  the  said  Andrew  Du  Moulin  Uving  at  his 
death  who  should  attain  twenty-one  or  marry. 

The  testatrix  died  on  the  17ih  of  April,  1814;  Andrew 
Du  Movlva  died  on  the  4th  of  July,  1854,  having  had  issue 
six  children,  two  of  whom  died  in  his  lifetime;  four  sur- 
vived him — namely,  a  son  and  three  daughters— of  whom 
the  Plaintiff,  AnTie  Atcheriey,  was  one.  The  four  surviving 
children  severally  attained  their  ages  of  twenty-one  in  the 
lifetime  of  the  said  An^ew  Du  Mavli/n,  and  the  Plaintiff 
and  another  of  the  said  daughters  were  mairied  in  his  hfe- 
tim& 
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^^HvC^VCN*. 


The  Plaintiff  was  married  to  Rovjland  Atcheriey  in  the 
year  1S46;  and  previously  to  and  in  contemplation  of  such 
marriage,  an  indenture  of  settlement,  dated  the  12th  of 
January,  1846,  was  made  and  executed  between  and  by 
Waa  Atcheriey  of  the  first  part^  the  said  Bowlomd  Atcher- 
iey of  the  second  part^  the  Plaintiff,  by  her  then  name  of 
Anne  Ihu  MovUn,  spinster,  of  the  third  part,  and  the  De- 
fendants Ifidiolas  Sdby  Du  Mouli/n  and  Edward  Norris 
of  the  fourth  'psit;  and  by  this  indenture,  after  reciting 
amongst  other  things  that  it  had  been  agreed  that  the  said 
Rowland  Atcheriey  and  Anme  Du  Movlvn  should  cove- 
nant with  the  said  Nicholas  8e£by  Du  MouUi/n  and  Ed^ 
ward  Norria,  their  executors  and  administrators,  to  settle 
and  assure  aU  euch  personal  estate  as  the  sadd  Anne  Du 
Moulm,  or  the  saidRoTvUmdAtcherley  in  her  right  should 
hear  become  entitled  to  as  therei/nafter  mentioned,  in  the 
manner  thereinafter  expressed,  and  after  settling  a  sum  of 
1250Z.  and  certain  other  property,  it  was  witnessed  that  the 
said  Rowland  Atcheriey  and  the  said  Anns  Du  Movlin 
for  himself  and  herself  and  his  and  her  heirs^  executors^  and 
administrators,  did  thereby  covenant  with  the  said  N.  Selhy 
Du  Movlim  and  Ed/ward  Norris,  their  executors  and  ad- 
ministrators^ that  in  case  the  said  intended  marriage  should 
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SUUememi, 
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take  effect,  and  they  the  said  R.  Atcherley  and  Arme  Dv, 
MovZin,  or  either  of  them  in  her  rights  shovld  at  amy  time 
or  times  during  the  said  intended  coverture  he  or  hecoiM 
ewtitted  by  gift^  deviae,  bequest,  deasent,  or  otherwise  how- 
soever,  to  any  personal  estate  of  the  value  or  amount  of 
lOOZ.  or  upwards^  at  any  one  time  (other  than  and  except  in* 
terests  which  should  be  restricted  to  the  life  of  the  Flaintifl& 
or  which,  whether  so  reetrioted  or  not,  should  be  settled  and 
limited  to  her  separate  use  and  disposal)  then  and  in  every 
such  case  the  same  should  be  forthwith  vested  in  the  said 
Nicholas  StUby  Du  Movlm  and  Edwa/rd  Norrisi  or  other 
the  trustees  or  trustee  for  the  time  being  of  the  said  inr 
denture  of  settlement,  upon  trust  to  convert  and  get  in  the 
same,  and  to  stand  possessed  of  the  money  to  arise  from 
such  personal  estate,  upon  trust  to  invest  the  same  in  the 
public  stocks  or  funds  of  the  United  Elmgdom,  or  at  in- 
terest upon  real  securities,  and  to  stand  possessed  ci  the 
said  stocks,  funds,  and  securities,  upon  trust  to  pay  the  in- 
terest^ dividends,  and  annual  produce  thereof  to  such  per- 
son or  persons,  and  for  such  intents  and  purposes  as  the 
said  Anne  Du  Moul^  notwithstanding  her  being  under 
coverture,  should  by  any  writing  under  her  hand  from  time 
to  time,  when  and  as  the  same  should  become  doe  and  pay-* 
able,  but  not  by  way  of  anticipation,  direct  or  appoint;  and 
in  de£Biult  of  and  subject  to  any  such  direction  and  appoint* 
menty  in  trust  to  pay  the  said  interest^  dividend^  or  annual 
produce  as  and  when  the  same  should  become  due,  but  not 
by  way  of  anticipation,  into  the  proper  hands  of  the  said 
Arme  Du  MouMn,  for  her  separate  use,  and  upon  her 
single  receipt  for  the  same;  and  after  her  death,  upon  trust 
to  pay  such  interest^  dividends,  or  annual  produce  to  the 
said  iZ.  Atcherley  during  his  life,  subject  to  a  proviso  deter- 
mining such  life  interest  in  certain  events  in  the  said  in- 
denture mentioned;  and  after  the  decease  of  the  survivor  of 
them  the  said  Bowkmd  Atcherley  and  Anm/C  Du  Mofdvn, 
upon  the  like  trusts,  and  subject  to  the  like  powers  and  provi- 
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sions,  for  the  b^efit  of  the  children  and  remoter  issue  of 
tho  said  Rotdcmd  Atcherley  by  the  said  Anrie  Du  MovZm 
as  were  thereinbefore  expressed  or  declared  for  the  benefit 
of  such  children  and  issue  in  respect  of  the  sum  of  12502. 
thereinbefore  covenanted  to  be  paid,  and  subject  to  such 
trusts,  powers,  and  provisions,  then  in  case  the  said  Arme 
Du  MouLm  should  survive  the  said  Bowla^  Atcktrley^ 
upon  trust  for  the  said  Anne  Du  Motdin,  her  executors^ 
adminifitrators,  or  assigns;  but  in  case  the  said  Rowlamd 
Atdherley  should  survive  the  said  AnneDu  Maulm,  then 
upon  trust  as  in  the  said  indenture  is  mentioned. 

Ramland  Atcherley  died  on  the  10th  of  March,  1851, 
leaving  the  said  Anne  Atcherley  his  widow,  and  three  chil- 
dren surviving  him.  Nicholas  Selhy  Dv,  MovZin  and  Ed- 
vxirdNarria  Teo&yedAmie  Atcherley' a  share  of  the  25002. 
and  the  residue  imder  Lady  Mam/riack'e  will,  and  invested 
the  same  in  the  purchase  of  1955Ll5s.  9c2.  Bank^Spercent. 
Annuities.  Anms  Atcherley  as  Plaintiff,  and  the  trustees  of 
her  settlement  and  her  children  as  Defendants,  submitted 
these  tsycta  in  a  special  case  to  the  Court,  the  question  being 
whether  the  said  sum  of  19552.  15s.  9d.  Bank  .£^3  per  cent 
Annuities  was  subject  to  the  settlement^  or  belonged  abso- 
lutely to  the  Flainti£ 
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Mr.  Fo(^  for  the  Plaintiff 

Mr.  Bates,  for  some  of  the  Defendants,  cited  Orafftey  v. 
Humpage  (a),  in  which  it  was  decided  that  a  reversionary 
interest  in  certain  personalty,  which  was  vested  in  the  wife 
at  the  time  of  the  marriage,  was  included  in  a  covenant  to 
aettle  any  jmiperty  to  which  &^  should  thereafter  during 
the  coverture  become  entitled. 


Arfffimmi. 


(a)  1  Beav.  46. 
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Argument. 


Mr.  RoU,  Q.  C,  and  Mr.  Flemmg,  for  ihe  trustees. 

The  interests  given  to  Mra  Atcherleyhy  Lady  MarmocHs 
will  were  vested,  subject  to  be  devested.''  As  in  Harrison  v. 
Foreman  (a),  where  the  bequest  was  to  A.  for  life,  and  afler 
her  death  to  B.  and  G.  in  equal  moieties;  and  in  case  of 
the  death  of  either  of  them  in  the  lifetime  of  A,,  the  whole 
to  the  sijrvivor  living  at  A/e  death;  and  Srrdther  v.  WU- 
lock  (6),  where  the  gift  was  to  the  testator's  wife  for  life, 
and  after  her  death  to  his  brothers  and  sisters  named  in 
the  will  in  equal  shares;  and  in  case  of  the  death  of  any  of 
them  in  the  lifetime  of  the  wife  gift  over;  and  Sturgesa  v. 
Pearson  (c),  where  the  gift  was  to  A,  for  life,  and  after  her 
death  to  be  equally  divided  amongst  her  three  children  or 
such  of  them  as  should  be  living  at  her  decease,  the  same  to 
be  paid  to  them  at  their  age  of  twenty-one  yeara  [ViCB- 
Chancellor. — Is  there  any  gift  here  to  any  of  the  chil- 
dren of  Andrew  Du  Moulin  until  his  death  ?  It  is  only 
to  be  divided  among  those  who  shall  be  living  at  his  death.] 
At  any  rate,  if  it  was  a  contingent  interest^  it  might  be 
bound  by  the  settlement  [Mr.  Lee,  Q.  C,  am.  cur.,  referred 
to  Ivi8onY.Oas8iot{d),]  And  the  covenant  being  to  include 
all  property  which  the  intended  wife  should  "  be  or  become 
entitled  to,''  did  not  refer  only  to  future  property,  and  there- 
fore this  interest  is  within  the  terms  of  the  covenant 


Mr.  FookSy  in  reply,  referred  to  Bull  v.  Pritchard  (e). 


Dee.  15th. 

Judgment.      ViCB-ChANCELLOR  SiR  W.  PaGE  WoOD: — 

The  question  in  this  case  is,  whether  or  not  a  contingent 
interest^  which  the  Plailiti£F  Mrs.  Atcherley  took  under  a 


(a)  5  Ves.  207. 

(b)  9  Ves.  233. 
(e)  4  Madd.  411. 


(d)  3  De  G.,  Maa,  &  0. 95a 
{e)  1  RugB.  213. 


CASES  IN  (^ANOKRY. 


J9J 


vill  in  a  legacy  of  2500Z.,  and  in  some  lesiduaiy  estate,  was 
bound  by  the  covenant  of  herself  and  her  husband,  contain- 
ed in  the  settlement  made  previously  to  their  marriage  f 
This  question  turned  upon  the  point  whether  or  not^  constru- 
ing the  recitals  of  that  settlement  together  with  the  terms  of 
the  covenant,  a  contingent  interest  of  this  description  would 
be  bound  by  it  ?  The  contingent  interest  was  created  by 
a  bequest  to  all  and  every  the  daughter  and  daughters  of 
Aiidrew  Du  Movlrni  living  at  the  time  of  his  death  who 
should  attain  the  age  of  twenty-one  or  marry,  equally,  as 
tenants  m  common;  and  there  were  provisions  for  applying 
the  income  of  the  shares  in  maintenance,  and  also  for  mak- 
ing advancements  to  the  children  out  of  their  expectant 
shares,  and  the  residue  was  given  in  the  same  terms.  I 
have  no  doubt  that  this  bequest  did  not  confer  a  vested  in- 
terest on  the  daughters.  If  the  words  had  been,  to  such  of 
the  daughters  as  shall  be  living  at  their  parent's  death,  nu- 
merous authorities  shew  that  such  a  description  of  the  party 
is  mvolved  in  the  gift^  and  those  only  can  take  who  answer 
the  description  at  the  time  when  the  event  happens.  StiiT" 
gm  V.  Pearson  (a)  is  a  case  of  a  different  kind.  The  will 
there  contained  a  gift  to  one  for  life,  with  a  direction  to  pay 
and  divide  it  among  her  three  children  at  her  death,  which 
was  clearly  a  vested  interest;  but  there  were  also  the  words, 
"*  or  such  of  them  as  shall  be  living  at  her  death;"'  and  the 
Vice-Chancellor  held  that  the  interest  was  vested,  that  the 
subsequent  words  only  raised  a  doubts  and  could  not  devest 
the  interest  given.  In  this  case,  the  gift  is  simply  to  be 
divided  among  the  daughters  living  at  the  death  of  their 
father.  There  is  no  other  gift^  nor  is  the  gift  to  any  person 
except  those  who  answer  that  description.  There  is  super- 
added a  further  condition,  that  the  parties  to  take  should 
attam  twenty-one,  or  marry;  but  the  circumstance  of  their 
attaining  that  age  or  marrying  did  not  obviate  the  neces- 
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sity  of  their  coming  within  the  description  of  penons  liring 
at  the  death  of  dieir  father.    The  children,  therefore,  had 
nothing  during  the  life  of  their  Seither  but  contingent  in- 
terests.   The  recital  in  the  settiement  is,  that  it  had  been 
agreed  that  the  intended  husband  and  wife  should  covenant 
with  the  trustees  to  settie  all  such  personal  estate  as  the 
intended  wife  or  the  intended  husband  in  his  right  should 
be  or  become  entitled  to  in  manner  thereinafter  mentioned 
and  expressed.    There  is  a  separate  witnessing  part^  after 
settling  some  of  the  intended  husband's  property,  whereby 
the  intended  husband  and  wife  covenant  that  in  case  the 
intended  marriage  shall  take  effect,  and  they  the  intended 
husband  and  wife,  or  either  of  them  in  her  rights  should 
at  any  time  or  times  during  the  said  intended  coverture 
be  or  become  entitied  to  any  personal  estate  of  the  value 
of  1002.  or  upwards  at  any  one  time,  the  same  should 
be  forthwith  vested  in  the  trustees  for  the  time  being  upon 
certain  trusts  therein  mentioned.      I  think  that  those 
words  ''be  or  become  entitied,'"  entirely  obviate  the  ques- 
tion raised  in  some  of  the  cases,  whether  the  settiement  is 
not  intended  to  refer  only  to  future  property.     The  words 
"  be  or  become''  take  in  any  property  to  which  the  intended 
wife  was  actually  entitled  at  the  time  of  the  settiement 
Oraffixy  v.  ffumpage  (a)  was  decided  on  a  distinct  prin- 
ciple against  the  claim  of  the  husband  claiming  in  right  of 
his  wife,  by  virtue  of  the  marriage,  certain  property  which 
fell  in  afterwards.    Lord  Langdale  held  that  the  intention 
of  the  settiement  was,  that  the  husband  should  bind  him- 
self to  settle  everything  which  he  acquired  by  virtue  of  his 
marital  right,  and  therefore  the  interest  which  had  accrued, 
although  it  had  not  been  reduced  into  possession  during 
the  marriage  or  by  the  husband  surviving,  was  bound  by 
and  included  in  the  settlement. 

With  respect  to  the  other  point,  as  to  which  the  case  of 
(a)  1  Beav.  46. 
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Ividon  V.  Oassiot  (a)  before  the  Lords  JuBtices  was  cited,  le., 
that,  by  a  general  assignment  of  all  personal  property,  a 
contingent  right  of  this  description  would  pass,  that  is  sub- 
ject to  the  question  whether  or  not  I  can  find  upon  the 
whole  of  this  settlement  that  there  was  an  intention  to  in- 
dude  in  it  all  the  property  of  the  wife,  or  whether  the  in- 
tention was  not  rather  to  settle  all  the  property  to  which 
the  wife  might  be  entitled  in  any  shape  or  manner  during 
the  maniage.  It  is  quite  cleagr  that  she  did  not  intend  to 
settle  all  her  future  property,  including  any  to  which  she 
might  become  entitled  after  the  determination  of  the  mar- 
riage: she  intended  to  settle  all  that  she  was  then  or  might 
afterwards  become  entitled  to  during  the  marriage.  I  think 
I  should  be  stretching  the  words  of  this  settlement  too  far 
if  I  gave  any  other  construction  to  them.  The  words  are,  "  all 
the  property  she  should  be  or  become  entitled  to/'  Now,  by 
virtae  of  this  gift  of  the  testator,  although  she  had  the  trans- 
missible contingent  interest,  she  had  nothing  during  the 
marriage  which  could  be  called  property  to  which  she  was 
entitled;  and  unless  I  can  find  something  in  the  settlement 
to  enlarge  the  meaning  of  these  words,  so  as  to  include 
prospective  and  contingent  rights,  I  think  that  this  con- 
tingent interest  will  not  be  boimd.  The  fiither  of  Mrs. 
Atdieiiey  was  alive  during  her  marriage,  and  therefore 
during  all  that  period  she  had  only  a  possibility  of  enjoying 
this  bequest  The  word  "  entitled''  might  be  large  enough 
to  include  a  contingent  interest,  if  the  other  words  of  the 
settlement  showed  that  it  was  intended  to  have  that  effect; 
but  when  I  find  the  words  are»  that  whatever  she  should  be 
or  become  entitled  to  during  her  coverture  is  to  be  vested 
in  the  trustees  upon  the  trusts  expressed  in  this  settlement^ 
it  is  impossible  to  say  that  such  a  provision  comprises  any- 
thing more  or  other  than  what  should  so  become  her  pro- 
perty as  to  admit  of  being  dealt  with  upon  the  trusts  of 
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covenant  would  comprehend  even  a  reversionary  interest: 
certainly  this  contingent  possibility  is  not  within  the  words 
or  spirit  of  the  settlement 

JwJUjMent. 


Dee.  6th,  CROFTS  V.  "MIDDLETON. 

wm^CanHnr  BeNJAMIN  MIDDLETON  made  his  wiU  in  1832, 

der—Mar-  and  thereby  devised  all  his  real  estate  to  his  wife  Sarah 

^Ach^Kl^lMi  for  life,  and  subject  thereto  he  devised  two  dwelling-houses 

^^Y^l^^  to  his  daughter  Eliza  Chapman  for  life  for  her  separate 

— Jejwief-  use,  with  remainder  to  her  children,  if  more  than  one,  as 

[ tenants  in  common,  and  to  the  heirs  and  assigns  of  such 

reia^«tiS»  to  ^'^^  ^^  children  respectively.     And  the  will  continued, 

A.  for  life,  re-  "  But  in  case  any  one  or  more  of  such  children  shall  die 

nuundertoihe 

ohildrenofil. 

in  fee,  witii  a  proyiaion  for  BornYonhip  and  aocnier  in  case  of  the  death  of  any  or  either  of 

Booh  ohildren  under  the  age  of  twenty-one  yeara  and  without  issne,  and  if  there  ahoold  not  be 

any  child  of  ^.,  or  if  any  or  aU  such  children  should  die  under  twenty-one  and  without 

issue,  a  deTise  to  the  heirs  and  assigns  of  A,,  although  A,  had  no  child  at  the  date  of  the 

will  or  at  the  death  of  the  testator : — Hddt  that  the  gift  to  the  heirs  of  A .  was  a  oontingeot 

remainder. 

A.  was  a  married  woman,  and  during  her  eoTerture  ahe  and  her  hushand  settled  her  in- 
terest under  the  wiU  by  a  deed  dated  in  1840,  and  which  was  acknowledged  pursuant  to 
the  Fines  and  Reooveries  Act,  upon  herself  for  life^  remainder  to  her  children,  and  if  none, 
then  to  her  husband  in  fee.  This  deed  recited  the  wiU  accurately.  <i.  died,  noTer haTinghsd 
children  >~ireld,  that  her  heir  claiming  by  descent  was  not  estopped  by  this  deed. 

Hie  deed  beinff  expressed  to  be  made  in  oonsideration  of  the  husband  building  hoases 
upon  the  land,  which  he  afterwardi  finished  i—Hdd,  that  it  was  a  settlement  for  Talaabla 
oonsideration. 

Hdd—ThMX  the  Fines  and  Reooyeriee  Act  has  not  removed  the  inability  uf  a  married 
woman  to  contract  conoeniing  her  real  estate;  and  therefore  iTeZd— That  the  abore-men- 
tioned  settlement,  although  for  Taluable  oonsideration,  was  not  a  eontrset  which  oould  be 
enforced  Against  the  heir  of  the  married  woman. 

Hie  husband  and  wife  afterwards  mortgaged  the  property  under  a  power  in  the  settle- 
ment. &,  the  presumptive  heir  of  the  wife,  being  aware  of  the  Plaintiff's  intention  to  lend 
money  upon  such  mortgHge  before  he  actually  (JUd  so,  told  him  that  the  husband  was  in- 
debted to  him  S;  and  that  he  should  expect  to  have  his  debt  paid  off  out  of  the  money 
which  the  Plaintiff  was  going  to  lend,  and  that  he  doubted  whether  the  husband  could 
mortgage  the  property ;  but  S.  did  not  state  that  he  had  any  interest  in  the  property,  or 
that  the  husband  and  wife  had  not  power  to  make  tlie  mortgage :-  ITeM,  that  such  know- 
ledge of  and  acquiescence  in  the  transaction  of  the  morl|pge  did  not  create  anv  equity 
against  5.  on  his  afterwardi  becoming  the  heir  of  ^.,  all  parties  at  the  time  of  making  the 
mortnge  being  in  possession  of  all  the  fects  of  the  cass^  and  the  mistake  being  a  mistake 
not  of  &0t  but  of  law. 
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under' the  age  of  twenty-one  years,  and  without  leaving 
lawful  issue  of  his,  her,  or  their  body  or  respective  bodies 
liviDg  at  the  death  of  him  or  them  respectively,  and  so  often 
as  such  event  may  happen,  the  share  or  shares,  as  well  ac- 
cruing as  original  of  every  such  child  so  dying,  shall  be  and 
remain  to  the  survivor  or  survivors,  or  other  or  others  of  the 
said  children  in  equal  shares  or  proportions,  if  more  than 
one  to  take  as  tenants  in  common,  aiui  his,  her,  or  their 
heirs  and  assigns  respectively  for  ever,  every  share  which 
shall  so  accrue  to  any  such  child  being  liable  to  the  same 
condition  of  survivorship  or  accruer  as  his  or  her  original 
share ;  and  in  case  there  shall  not  be  any  child  of  my  said 
daughter  Eliza  Chapman,  or  if  any  and  all  such  children 
shall  die  under  the  age  of  twenty-one  years  and  without 
leaving  lawful  issue  as  aforesaid,  then  I  do  hereby  give  and 
devise  the  said  two  dwelling-houses  vrith  the  appurtenants 
diereof  unto  the  heirs  and  assigns  of  my  said  daughter 
Eliza  Chapmam,  for  ever.'' 


1855. 


Statement, 


And  after  certain  other  devises  the  will  continued — 


''And  I  give  and  devise  unto  my  daughter  Scyphia  Mid- 
dldon,  spinster,  and  her  assigns  during  her  natural  life,  for 
her  sole  and  separate  use,  all  those  two  dwelling-houses 
adjoining  the  Coopers'  Arms  in  BartholoTnew-etreet  in 
Nevibury  aforesaid,  now  occupied  by  me  and  my  tenant 
Sarah  Long,  with  the  yard  behind  the  same  and  other  the 
^purtenants  thereof  And  after  the  decease  of  my  said 
daughter  Sophia  MiddUton,  I  do  hereby  give  and  devise 
the  said  two  dwelling-houses  and  premises  with  the  appur- 
tenants thereof  unto  an  only  child,  or  all  and  every  the 
children  of  her  my  said  daughter  Sophia  Middleton,  law- 
My  to  be  begotten  (if  more  than  one)  in  equal  shares  or 
proportions  as  tenants  in  common,  and  not  as  joint  tenants, 
and  to  the  heirs  and  assigns  of  such  child  or  children  re^ 
spectively  for  ever,  with  the  like  benefit  and  condition  of 
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survivorship  and  accruer  as  is  h^eihbefore  given  or  pro- 
vided with  respect  to  the  children  of  my  said  dai^hter 
Eliza  Chapmcm;  and  in  case  there  ehaU  not  be  cmy 
child  of*my  said  daughter  Sophia  MiddleUm,  or  if  any 
and  aU  euch  children  ehaU  die  under  the  age  of  twenty- 
07he  years,  and  wUhowt  leaving  lawfvl  issue  as  aforesaiid, 
then  I  do  hereby  give  and  devise  the  said  two  dweUiBg- 
houses  and  premi^  with  the  i^purtenants  thereof  uuto 
the  heirs  amd  assigns  of  my  said  daughter  Sophia  Midr 
dleton,  for  ever." 


The  testator  appointed  his  son  Sam/uuel  MiddUton  exe- 
cutor of  his  will. 

The  testator  died  in  1838,  leaving  his  eldest  son  Samvd 
Middleton  his  heir  at  law. 

Before  his  death,  his   daughter  Sophia  had  married 
John  Beale. 


Indentures  of  lease  and  release,  dated  respectively  the 
25th  and  26th  of  May,  1840,  were  made  and  executed  be- 
tween and  by  John  Beale  and  Sophia  his  wife  of  the  one 
part,  and  Jwmes  Beale  of  the  other  part,  and  were  duly 
acknowledged  by  the  said  Sophia  Beale  in  pursuance  of  the 
3rd  &  4th  Will  4,  c.  74 ;  and  by  such  indenture  of  release, 
after  partly  reciting  the  said  will  of  the  said  Benjam/t^ 
Middleton  and  his  death  and  the  said  marriage,  and  thai 
the  said  John  Beale  and  Sophia  his  wife  had,  with  the  oca- 
sent  of  Samih  Middleton,  -vidow  of  the  said  testator  Benr 
joumin  Middleton,,  caused  the  said  two  dwelling-houses  so 
devised  by  him  to  his  said  daughter  Sophia  as  aforesaid  to 
be  pulled  down,  and  in  the  room  thereof  had  begun  to  erect 
a  messuage  or  tenement,  with  offices  and  other  buildings, 
and  that  the  said  John  Beale  and  Sophia  his  wife  were 
therefore  desirous  of  settling  and  assuring  the  same  and 
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Other  the  hereditaments  and  piemises  so  devised  to  her  the 
said  Sophia,  and  adjoining  and  belonging  thereto^  to  the 
uses  thereinafter  mentioned :  It  was  witnessed,  that»  for 
effectuating  the  intentions  of  the  parties,  and  for  the 
nominal  consideration  therein  mentioned,  the  said  Joh/n 
BeaU  and  Sophia  his  wife  granted  and  released  unto  the 
add  James  Beale,  his  heirs  and  assigns,  the  said  site 
whereon  the  said  two  dwelling-houses  formerly  stood,  with 
the  appurtenants,  to  hold  unto  the  said  James  Beale,  his 
heiTB  and  assigns,  to  the  use  of  the  said  Sarah  Middleton 
doriiig  her  life,  with  remainder  to  the  use  of  the  said  Sophia 
Beale  for  life,  without  impeachment  of  waste,  with  re- 
mainder to  the  use  of  the  child  and  children  of  the  said 
Sophia  Beale  in  fee  as  therein  mentioned ;  and  if  there 
should  not  be  any  child  of  the  said  Sophia  Beale,  and  if 
any  or  all  such  children  should  dieimder  the  age  of  twenty- 
one  years  and  without  leaving  issue,  then  to  the  use  of  the 
appointees  of  the  said  John  Beale  as  therein  mentioned ; 
and  in  de&ult  thereof  and  subject  thereto,  to  the  use  of 
the  said  John  Beale  for  life  without  impeachment  of  waste, 
with  remainder,  to  the  use  of  the  said  James  Beale  and 
his  heirs  during  the  life  of  the  said  John  Beale  in  trust  for 
him,  with  remainder,  to  the  use  of  the  said  John  Beale, 
his  heira  and  assigns,  for  ever. 
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Subsequently  John  Beale  completed  the  new  houses 
which  he  was  building  on  the  land,  and  they  were  of  much 
greater  value  than  the  houses  previously  standing  thereon. 


By  an  indenture  of  mortgage,  dated  the  23rd  of  April, 
1842,  and  made  between  the  said  Sarah  Middleton,  widow, 
of  the  first  part,  the  said  John  Beale  and  Sophia  Beale,hia 
wife,  of  the  second  part,  and  Richa/rd  Harrison  of  the 
third  part,  in  consideration  of  6002.  paid  to  the  said  John 
Beale,  with  the  privity  of  the  said  Sophia  his  wife  and  the 
said  Sarah  Middleton,  by  the  said  Richard  Harrison,  the 
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said  So/rah  MiddUton  and  the  said  John  Beale  and  Sophia 
his  wife,  according  to  their  respective  rights  and  interests 
in  the  premises,  and  in  exercise  and  execution  of  every 
power  vested  in  them  or  either  of  them,  appointed,  granted, 
and  demised  to  the  said  Richard  Sarrison,  his  executois, 
administrators,  and  assigns,  the  said  messuage  or  dwelling- 
house  and  buildings,  for  1000  years^  by  way  of  mortgage,  to 
secure  the  said  sum  of  500^.  and  interest 

Sarah  Middleton  died  some  time  since,  and  thereupon 
the  said  John  Beale  and  Sophia  his  wife  entered  into  pos- 
session of  the  said  hereditaments  comprised  in  the  said  deeds. 

Some  time  before  the  month  of  November,  1846,  Sa/nmd 
Middleton,  the  executor,  borrowed  of  the  Plaintiff  John 
Crofts  the  sum  of  300!.,  and  to  secure  the  repajrment  thereof 
with  interest  signed  and  gave  to  the  Plaintiff  the  following 
memorandum : — "  Memorandum  that  I  have  this  day  re- 
ceived of  Mr.  John  Crofts  the  sum  of  300i.  to  enable  me 
to  pay  off  a  mortgage  to  Mr.  Thovfiaa  FaJJcea  of  Reading 
on  my  freehold  property  in  Bartholomew^treet ;  and  I 
hereby  undertake  to  deliver  over  the  whole  of  the  title-deeds 
and  writings  relative  thereto  to  Mr.  Crofts,  and  to  make 
him  such  security  for  the  repayment  as  he  may  reqidre. 
Witness  my  hand  this  7th  May,  1844.''  And  Samud 
Middleton  shortly  afterwards  delivered  to  the  Plaintiff  the 
title-deeds  of  the  said  freehold  property  in  Bartholomeuh 


At  the  time  when  the  said  simi  of  3001.  was  advanced  by 
the  Plaintiff  to  Samuel  Middleton,  John  Beale  was  in- 
debted to  Samuel  Middleton  in  the  sum  of  2751,  which 
Beale  had  borrowed  to  enable  him  to  build  upon  the 
property. 


By  an  indenture  of  assignment  dated  the  23rd  of  No- 
vember, 1846,  made  between  the  said  Richard  Harrison, 
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of  the  first  port^  the  said  Defendant  JbAn  Beale  and  Sophia 
his  wife  of  the  second  part^  and  the  Plaintiff  John  Crofta 
of  the  third  part^  in  consideration  of  5002w  to  the  said 
Richard  Ha/rriaon  at  the  request  of  the  said  John  Beale 
and  Sophia  his  wife,  and  of  5002.  to  the  said  John  Beale 
and  Sophia  his  wife,  paid  by  the  Plaintiff,  the  said  Richard 
Harriaon  assigned  and  transferred,  and  the  said  Defend- 
ant John  Beale  and  Sophia  his  wife  appointed,  granted^ 
and  confirmed  to  the  Plaintiff,  his  executors  and  assigns,  the 
said  dwelling-house  and  buildings,  with  the  appurtenants, 
to  hold  the  same  for  the  residue  of  the  said  term  of  1000 
yeans,  subject  to  a  proviso  for  re-assignment  of  the  said  term 
on  payment  of  the  said  sum  of  10002.,  with  interest  for  the 
same  at  the  rate  of  52.  per  cent  per  annum,  at  the  time  in 
the  said  indenture  mentioned,  unto  such  person  or  persons 
as  the  said  Defendant  John  Beale  and  Sophia  his  wife, 
their  heirs  or  assigns^  should  direct  or  appoint 


199 


Sophia  Beale  died  in  March,  1847,  without  having  had 
any  issue.    Sa/mud  Middlebon  was  her  heir  at  law. 

John  Crofts  filed  the  bill  in  this  suit  against  SarrmeL 
Middleton  and  John  Beale  to  foreclose  his  mortgaga 


Samuel  Middleton  was  examined  as  a  witness  on  behalf 
of  the  Flaintifl^  and  his  evidence  was  in  effect,  that  in 
March,  1840,  he  had  advanced  2762.  to  John  Beale  on  his 
promissory  note,  to  enable  him  to  pay  for  the  houses  he  had 
built  on  the  land;  that  in  1844,  the  Plaintiff  Crofta  lent  to 
witness  3002.,  and,  as  a  security  therefor,  witness  deposited 
with  the  Plaintiff  the  title-deeds  of  some  property  of  his 
own  situated  in  Bartholomevhatreet ;  that,  in  1846,  the 
Plaintiff  told  witness  that  he  was  about  to  advance  to  John 
Beale  10002.  on  security  of  Beale' a  property,  and  witness 
contmued:  "I  said  you  are  never  going  to  do  that;  he 
{Beale)  owes  me  4552.     I  said^  if  so,  I  should  expect  my 
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deeds  returned  to  me:  I  meant  the  deeds  whidi  the  Plain- 
tiff then  had  belonging  to  me  as  security  for  3002.  advanced 
to  me  by  the  Plaintiff  on  the  7th  of  March,  1844.  I  had 
mortgaged  my  property  to  advance  money  to  Beaie — 
namely,  the  2752.  and  other  money.  I  considered  that  if 
the  Plaintiff  \vas  going  to  advance  10002.  on  Beale'a  pro- 
perty, I  ought  to  have  my  money  returned  from  BedU^  and 
my  deeds  back  from  the  Plaintiff.  If  it  was  Beale'a  pro- 
perty and  he  could  mortgage  it — I  was  not  aware  that  he 
could — I  should  expect  the  money  I  had  advanced  to  Beale 
to  be  repaid  out  of  it;''  and  that  it  was  so  arranged,  and 
that  witness  got  his  deeds  from  the  Plainti£t  and  the  3002. 
was  set  off  in  account  between  them. 


The  witness  further  deposed,  that»  after  seeing  the  Plain- 
tiff, he  called  upon  Dibley^  the  Plaiatiff's  solicitor,  and 
asked  him  '*  if  Beale  was  goiag  to  raise  money  from  the 
Plaintiff,  by  mortgage  of  his  property.  He  said, '  Yes ;  Mrs, 
Beale,  his  wife,  has  given  it  to  him.  She  could  do  it'  I 
was  not  consulted  about  her  giving  it  him.  I  know  nothing 
more  about  it  than  Dibley  told  me.  DihUy  dismissed  me. 
I  had  no  further  dealings  with  him  on  that  subject  He 
said  he  had  nothing  to  do  with  me  in  the  matter.'' 


^fyumenf.         Mr.  R6U,  Q.  C,  and  Mr.  E.  F.  Smith,  for  the  Plaintiff; 

By  the  deed  of  1840,  the  interest  of  Sophia  Beale  in  the 
land  under  her  fitther's  wiU  was  well  settled. 


The  construction  of  the  will  is,  that  it  conferred  an  estate 
for  life,  with  a  vested  remainder  in  fee,  upon  Sophia,  sub^ 
ject  only  to  be  devested  by  a  contingent  executory  devise 
in  fee  to  her  children,  if  she  should  have  any,  who  should 
attain  twenty-one,  or  die  under  that  age  leaving  issue;  for. 


Aiyument. 
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at  the  date  of  the  will  and  the  death  of  the  testator,  Sophia  1866. 
Beale  had  no  children,  and  therefore  the  rule  in  Shelley'a 
case  applied  to  the  limitation  to  her  heirs,  and  it  was  not  a 
contingent  limitation  (a);  and  this  circumstance  distin- 
goishes  this  case  from  those  in  which  limitations  somewhat 
similar  have  been  held  to  be  contingent  As  where  the 
limitation  is  to  il.  for  life,  remainder  in  an  event  not  exiet^ 
vng  and,  uncertam  to  il.  in  fee>  or  to  the  heirs  of  J..,  with 
a  limitation  in  another  event  not  existing  and  uncertain  to 
A  m  fee;  that  isa  contingency  with  a  double  aspect  [YiCB- 
Chakcellob. — ^The  point  seems  to  be  decided  in  Plumket 
Y.  Holmea  (b).]  No — ^the  limitation  in  that  case  was  to  A. 
for  life;  and  if  A.  should  die  without  issue  living  at  his 
death,  remainder  to  J3.;  but  if  J.,  should  have  issue  living  at 
his  death,  to  A.'s  right  heirs;  and  that  was  held  to  be  a 
eontmgent  remainder  in  A.  tq)on  the  principle  contended 
for,  because  the  limitation  totheheirsof  J.,  was  in  an  event 
not  existvng  cmd  wMertavn  at  the  date  of  the  wilL  There 
is  no  decision  expressly  in  point;  the  nearest  is  Beck's  cose, 
alias  Burton  v.  NichcHs  (e) ;  and  there  it  was  not  decided,  be- 
cause the  intermediate  limitation  was  held  to  be  an  estate  tail 

But  if  the  limitation  to  the  heirs  of  Sophia  Beale 
most  be  construed  to  be  a  contingent  remainder,  whicb 
could  not  at  that  time  be  the  subject  of  a  conveyance, 
still  the  deed  of  1840  operated  by  estoppel,  so  as  to  bind 
the  Defendant  SannueL  Middleton  as  the  heir  and  privy  in- 
blood  of  Sophia  Beale;  so  that  he  can  never  claim  against 
tbat  deed  So  it  is  said  in  Co.  Litt  352.  &— ''Touch- 
ing estoppels,  which  is  an  excellent  and  curious  kind 
learning,  it  is  to  be  observed  that  there  be  three  kinds 
of  estoppels — ^viz.,  by  matter  of  record,    by  matter  in 

(a)  Fearne'8  C.  R,  pp.  30, 31 ;  (c)  litt  Rep.  169,  263,  286, 

OurtU  ▼.  Price,  12  Ves,  89.  316, 344 ;  Cro.  Car.  303 ;  Fwuna's 

^)1   Lev.    11;    Baym.    28;  C.  R  362. 
Feame'i  C.  R  341. 
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writing  as  by  deed  indented,  by  making  of  an  acquittance 
by  deed  indented  or  deed  poll,  by  defeazanoe  by  deed  in- 
dented or  deed  poIL''  In  Bensley  v.  Burdon  (a),  it  was  so 
held.  The  same  case  afterwards  seems  to  have  come  before 
Lord  Lyndhurst,  who,  it  is  stated,  affirmed  the  decision 
upon  the  ground  that  the  release  contained,  a  recital  that 
the  releasor  was  entitled  in  fee:  See  Might  d.  Jefferson  v. 
Bv,cknell(b),  a  case  in  which  that  view  of  Lord  Lyndr- 
hurst^a  was  followed ;  Lloyd  v.  Lloyd  (c),  and  Bovrman  v. 
Ta/yloT  (d).  But  further,  if  a  convejrance  were  made  by  fine 
by  a  person  having  no  estate  at  the  time,  and  the  estate 
afterwards  came  to  such  person  or  his  privies  in  blood,  the 
acquisition  of  the  estate  would  feed  the  estoppel,  and  make 
the  fine  which  originally  had  only  a  tortious  effect  an  ope- 
rative conveyance:  Doe  d.  Christmas  v.  OKver(e).  That 
was  not  the  case  with  a  lease  and  release,  because  that  mode 
of  assurance  was  an  innocent  conveyance.  But  a  deed  ac- 
knowledged under  3  &  4  Will  4s,  a  74,  is  substituted  by 
that  Act  for  a  fine,  and  therefore  a  conveyance  by  such  a 
deed  by  a  person  not  having  the  estate  intended  to  be  con- 
veyed would  be  fed  by  the  subsequent  acquisition  of  the 
estate  by  such  person  or  his  privies  in  blood,  just  as  in  the 
case  of  a  fine:  Wood  v.  Lambirth  (/).  Even  if  the  deed  of 
1840  did  not  operate  as  an  estoppel  at  law,  it  bound  the 
conscience  of  Sophia  Becde  im  equity,  because  she  received 
a  valuable  consideration  for  her  concurrence  in  it^  by  her 
husband  building  houses  on  the  land ;  and  therefore  it  is 
equally  binding  upon  the  conscience  of  her  heir  claiming 
under  her  as  a  velunteer.  Thus  in  Wright  v.  Wright  (g), 
where,  upon  a  contingency,  land  was  devised  to  ^  in  fee, 
and,  before  the  contingency  happened,  by  a  deed,  stating 

(a)  2  S.  &  S.  619.  (e)  10  B.  &  C.  187. 

(6)  2  B.  &  Ad.  282.  (/)  1  Ph.  8. 

(c)  4  Dru.  &  War.  369.  (^)  1  Ves.  sen.  408. 

(d)  2  Ad.  &  E.  278. 
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his  interest  as  though  he  had  a  vested  remainder,  R,  in 
condderatioD  of  natural  love  and  afiPection,  granted  his 
right,  title,  daim,  or  demand  under  the  will  to  his  younger 
son,  and  died  before  the  contingency  happened,  the  con- 
veyance,  tbough  only  for  a  valuable  consideration  in  the 
second  degree,  as  the  Yice-Chancellor  observed,  was  sup- 
ported against  the  heir  at  law  of  R.  The  smallest  con-- 
sideration  will  support  such  a  deed  against  a  volunteer: 
Parker  v.  Garter  (a). 


ia55. 


ArffumetU, 


But  further,  the  Defendant  Samud  MiddUeton  stood  by 
and  allowed  the  Plaintiff  to  lend  his  money  on  this  secu- 
rity, without  mentioning  or  in  any  way  alluding  to  any 
daim  of  his  own  to  the  estate.  On  the  contrary,  he  actually 
stipulated  for  and  received  payment  of  a  debt  of  his  own  out 
of  the  money  so  lent,  and  therefore  in  this  Court  he  is 
bound  by  such  acquiescence:  Pearson  v.  Morgan  (6),  Hobba 
V  Norton  (c),  Raw  v.  Pote  (d),  Boyd  v.  BeUon  (e),  Stronge 
V.  Bawhes  (/),  and  Oregg  v.  Wells  (g). 


Vicb-Chancellor  Sir  W.  Page  Wood: — 

Upon  the  questions  of  equity  which  have  been  raised,  I 
must  hear  the  Defendants'  counsel :  I  will  dispose  of  the 
legal  points  at  once.  The  first  suggestion  was,  that,  there 
being  a  l^al  limitation  to  a  lady,  who  had  no  child  at  the 
date  of  the  will,  for  life,  with  a  contingent  remainder  to  her 
children,  if  they  should  attain  twenty-one,  in  fee  simple, 
followed  by  a  limitation  to  her  heirs  in  the  event  of  her 
haying  no  children  who  should  attain  twenty-one,  this  last 
limitation,  though  plwily  contingent,  ought  to  be  read  thus : 


JudffmetU, 


(a)  4  Hare,  409. 
(6)  2  R  C.  C.  387. 
(e)  1  Vera.  136. 
{d)  2  y  era.  239. 


(«)  IJ.  &  L.  730. 

(/)  4  De  a,  Mac,  &  G.  186. 

(ff)  10  Ad.  &  E.  90. 
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1855.  — ^rebus  sic  stantibtis,  if  she  should  still  have  no  child  at 
the  death  of  the  testator,  she  is  to  take  an  estate  in  fee; 
and,  as  if  the  only  contingency  was  one  devesting  the  fee 
JudmLni  ^  conferred,  and  vesting  it  in  her  children  if  she  diould 
have  any  who  should  attun  twenty-one.  The  fallacy  of 
this  argument  is,  that  the  limitation  is  not  in  fee  ezo^t 
on  a  contingency,  which  cannot  be  ascertained  until  the 
death  of  the  lady,  namely,  whether  she  shall  then  have 
children  who  shall  attain  twenty-one,  and,  if  not^  she  is  to 
have  the  fee.  The  rule  in  SheUey'a  case  does  not  interfere 
with  this  construction,  it  only  determines  when  the  word 
heir  is  to  be  read  as  a  word  of  limitation  or  purchase. 

The  limitation  then  is  of  an  estate  for  life,  with  a  con- 
tingent remainder  in  fee;  and,  it  is  clear,  that,  except  by 
the  doctrine  of  estoppel,  that  contmgent  remainder  could 
not  have  been  conveyed  at  law. 

But^  it  is  argued,  that  there  was  an  estoppel  in  this  case, 
and  on  that  part  of  the  argument  I  think  that  the  distinc- 
tion which  was  attempted  to  be  made  is  utterly  untenabla 
It  was  suggested  that  the  mere  effect  of  a  lease  and  release 
works  an  estoppel,  and  for  this  Coke  upon  LitUeton  was  cited, 
where  he  lays  down  that  there  may  be  an  estoppel  by  deed 
indented  against  the  party  conveying,  and  against  his  pri- 
vies in  blood.  But,  the  question  always  is,  whether  there 
is,  upon  the  whole  deed,  any  distinct  averment  either  by 
recital  or  in  any  other  way, — as  I  shall  notice  when  I  come 
to  speak  of  estoppel  by  d^nise, — any  distinct  averment  of 
•  the  grantor's  title  against  which  his  heir  or  his  privy  in 
blood  can  assert  nothing,  being  bound  by  the  deed.  Be- 
lease  is  not  such  an  averment  Lord  Lyndhv/rst,  on  the 
appeal  in  BcTialey  v.  Burdon{a),  founded  his  judgment 
entirely  on  the  express  averment  in  the  deed  by  the  party 

(a)  2  E.  &  Ad.  282. 
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mabog  it^  that  he  was  seised  in  fee,  which  his  heir  was        I860. 

not  allowed  to  dispute;  he  did  not  rely  upon  the  convey- 

ance  made  by  the  deed.     There  is  a  }>a88age  in  LitL,  sect 

446,  which  shews  why  a  demise  operates  as  an  estoppel. 

Littleton  lays  it  down,  that  "  no  right  passeth  by  a  re-       *<v«»»«»*- 

lease  but  the  right  which  the  releasor  had  at  the  time 

of  the  release  made;  for,  if  there  be  father  and  son,  and 

the  &ther  be  disseised,  and  the  son  (living  his  father)  re- 

leaseth  by  his  deed  to  the  disseisor  all  the  right  which  he 

hath  or  may  have  in  the  same  tenements,  without  clause  of 

waimnty  &c.,  and  after 'the  {either  dieth  &a,  the  son  may 

kwMy  enter  upon  the  possession  of  the  disseisor.'' 

There  is  no  estoppel,  then,  if  there  is  no  warranty — but 
all  demises  imply  an  assertion  of  title,  and  give  this  kind  of 
wananty;  whilst  a  conveyance  by  lease  and  release  has 
amply  this  operation:  the  estate  passes  by  the  lease  for  a 
year,  and  then  by  a  release  founded  on  that  the  lessee  takes 
all  the  estate  and  interest  which  is  then  in  the  releasor; 
it  is  an  innocait  conveyance  which  only  passes  what  he  then 
had,  and,  therefore,  by  the  release  alone  there  can  be  no 
estoppel  But  here  there  is  besides  a  distinct  recital  of  the 
true  title.  The  deed  of  1840  recites  the  will  of  the  testator, 
and  purports  to  release  all  the  estate  and  interest  of  the  par- 
ty derived  under  it;  and  I  find  a  passage  in  a  judgment  of 
Lord  Tenterderiy  in  the  case  of  Right  d.  Jefferys  v.  Buck- 
neU(a),  which  I  am  glad  to  avail  myself  of,  instead  of  using 
my  own  words, ''  Nor  shall  a  man  be  estopped  where  the 
truth  appears  by  the  same  instrument,  or  that  the  grantor 
had  nothing  to  grant,  or  only  a  possibility."  In  this  case 
the  instrument  shewed  upon  the  face  of  it,  that  the  party 
had  not  any  thing  to  release  except  this  conting^it  interest^ 
and,  therefore,  the  deed  could  have  no  legal  effect  The 
Statute  of  Fines  and  Becoveries  does  not  give  to  this  deed 
the  effect  of  a  fine,  but  only  the  operation  which  it  would 

(a)  2  B.  &  Ad.  281. 


206 


1855. 


CASES  IN  CHANCERY. 

have  if  executed  by  a  man  or  feme  sole ;  and,  therefore,  as 
any  person  so  circumstanced  would  not  be  estopped,  there 
can  be  no  estoppel  in  this  case. 


Mr.  TT.  M.  JamieSy  Q.  C,  and  Mr.  Bevvfy  for  the  De- 
fendants, upon  the  questions  of  equity, 

The  deed  of  1840  cannot  be  r^arded  as  a  contract  which 
this  Court  will  enforoa  A  wife  is  not  capable  of  contract- 
ing with  her  husband.  The  3  &  4  Will  4,  c.  74,  has  not 
in  any  way  removed  this  disability.  If  she  had  entered 
into  a  formal  agreement  by  an  acknowledged  deed  for  a 
valuable  consideration,  that  contract  could  never  be  enforced 
against  her  or  her  heirs. 

As  to  the  allied  acquiescence  of  the  Defendant  Midr 
dleton,  there  could  be  none  in  such  a  case  as  this,  where  the 
mistake  was  in  law  and  all  the  facts  were  known  to  both  par- 
ties, to  the  Plaintiff  as  well  as  to  the  Defendant^  and  the 
Plaintiff  was  even  put  upon  his  guard  by  the  Defendant 
MiddUton  himself  To  obtain  relief  on  this  ground  a  case 
of  fraud  or  bad  faith  must  be  made  out:  Dam,n  v.  Spur- 
rier (a),  Pillmg  v.  Armitage  (6),  Master  of  Clare  Hall  v. 
Harding  (c). 

Mr.  E.  F.  Smith,  in  reply,  relied  on  Parker  v.  Carter  (d), 
as  shewing  that  a  married  woman  can  contract  by  an  ac- 
knowledged deed. 


jMdgmeiU.      ViCE-ChANCELLOR  SiR  W.  PaOE  WoOD  : — 

A  married  woman  by  a  deed  of  conveyance  duly  acknow- 
ledged by  her  under  the  Statute  for  the  Abolition  of  Fines 


(a)  7  Vea.  231. 
(6)  12  Vea.  86. 


(c)  6  Hare,  273. 
{d)  4  Hare,  409. 
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and  BecoverieB  can  pass  all  her  interest  in  her  real  estate, 
either  legal  or  equitable.     That  is  the  effect  of  the  inter- 
pretation clause,  which  says,  that  the  word  "  estate"  shall 
include  every  interest  in  land,  either  at  law  or  in  equity, 
and  there  are  also  provisions  enabling  her  to  release  powers. 
It  is  a  different  question  whether  she  can  enter  into  a  con- 
tract with  her  husband,  or  with  any  other  person,  which 
oould  be  enforced  by  this  Court  against  the  wife  during  her 
life,  or  her  heirs  after  her  death.     It  has  been  argued,  that 
she  must  be  in  some  sense  capable  of  contracting,  or  else 
the  question  in  Parker  v.  Garter  (a)  cotdd  not  have  arisen. 
In  that  case  an  estate  was  limited  to  the  use  of  the  hus- 
band and  wife,  and  the  heirs  and  assigns  of  the  wife,  and 
there  was  subsequently  a  conveyance  by  the  husband  and 
wife  by  deed  and  fine,  which,  but  for  the  stat.  27  Eliz.  a  4, 
was  a  perfect  conveyance;  and  the  question  was,  whether 
th^e  was  any  consideration  for  the  deed :  and  it  was  held 
that  the  concurrence  of  the  husband  and  wife  was  a  suf- 
ficient consideration.     The  question  of  contract  would  arise 
in  such  a  case  in  a  modified  sense.     The  Court  would  in- 
quire whether  there  was  any  consideration  passing  to  the 
person  who  made  the  conveyance,  and  in  that  sense  it 
would  consider  the  question  of  contract,  that  is  to  say,  that 
the  married  woman  in  return  for  the  consideration  so  paid 
to  her  disposed  of  all  her  estate  and  interest.    That  is  dif- 
ferent, however,  firom  the  question  whether  she  could  enter 
into  any  contract  which  could  be  enforced  against  her. 

Mr.  Smith. — ^There  are  some  authorities  on  that  subject, 
which  I  submit  establish  that  a  married  woman  has  power 
to  enter  into  a  binding  contract  respecting  her  real  estate. 

Vicb-Chancellor. — If  you  have  any  such  cases  they 
may  be  handed  up  to  me,  and  I  will  consider  them  here- 
after (6). 

(a)  4  Hare,  409.  quently  hauded  ap  the  cases  of 

(6)  Mr.  J51   F.  Smith   subse-      Ovwu  v.  Dickeruon^  Cr.  &  Ph. 
VOL.  IL  P  K.  J. 


1855. 


Judgment, 


208  CASES  IN  CHANCERT. 

1665.  I  confefls,  from  the  opening  of  this  case,  mj  impre8Bion 

has  been  that  relief  could  not  be  given,  unless  it  might  upon 
the  principle  of  Wright  v.  Wright  (a).  There  were  no  meaofi 
of  conveying  this  contingent  interest  at  law ;  but  it  was  ar- 
**^™**'^'  gued,  that  if  there  were  any  valuable  consideration,  this 
Court  would  enforce  the  deed  in  equity.  Subject  to  any 
authority  that  I  may  be  referred  to  on  that  point,  I  am  of 
opinion  that  this  Court  would  not  enforce  specific  perform- 
ance of  a  contract  by  a  married  woman,  by  deed  acknow- 
ledged by  her,  that  on  a  particular  day  for  a  certain  con- 
sideration she  would  execute  a  proper  conveyance  of  her 
landa  Unless  the  case  is  brought  to  that^  the  Plaintiff 
could  not  obtain  the  relief  which  was  given  in  Wright  v. 
Wright,  and  which  he  might  otherwise  be  entitled  to.  If 
I  had  to  consider,  whether  there  is  a  valuable  consideration 
expressed  in  the  deed,  then,  since  the  husband  was  under 
no  obligation  to  build  upon  his  wife's  lands,  I  think  his 
having  done  so  would  be  sufficient  to  establish  a  considera- 
tion for  the  contract 

Then,  with  respect  to  the  supposed  fraud,  the  Defendant 
has  been  examined  as  a  witness,  and  his  statement  amounts 
to  this:  the  Plaintiff  told  him  he  was  going  to  advance 
money  to  Beale,  and  the  Defendant  thereupon  informed 
him  that  Beale  owed  the  Defendant  money,  and  said  that 
he  must  be  paid  that  sum,  and  that  he  should  insist  on  the 
Plaintiff  giving  up  to  him  the  title-deeds,  which  he  had 
deposited  with  the  Plaintiff  to  secure  SOOl.  due  from 
the  Defendant  to  the  Plaintiff;  and  at  the  same  time  the 
Defendant  intimated  that  Beale  had  got  the  property,  or 
used  some  equivalent  words.    He  afterwards  met  the  Plain- 

48;  Stead  Y.NdMn,  2  BehY.Md;  duce  him  to  alter  hia  opinion,  be- 

and  Dowell  v.  Deto,  1  Y.&C.  C.  cause  in  all  of  them  the  wife  hid 

345;  and  the  Vice-Chancellar  in  an  estate  to  her  separate  hm. 
the  course  of  the  week  intimated  (a)  1  Vee.  sen.  408. 

that  these  authorities  did  not  in- 
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affs  solicitor,  who  told  the  Defendant  that  Beaie's  wife 
oould  give  the  Plaintiff  the  property,  and  that  he  did  not 
want  the  Defendant's  assistance.    Instead  of  any  statement 
ha?ing  been  made  to  mislead  the  Plaintiff,  he  there  set  the 
Defendant  at  defiance,  saying  that  he  did  not  require  his 
hdf,  because  the  property  oould  be  conveyed  by  the  wife 
and  husband  together.     If  the  Plamtiff  knew  that  the  De- 
fendant MiddLeton  was  the  heir  of  his  lather,  he  would  not 
ha?e  any  reason  to  complain.    After  having  been  told  that 
there  were  doubts  as  to  Beale'a  power  to  oonvey  the  land 
he  diooses  to  complete  the  transaction  without  the  assLst- 
ance  of  the  other  party.     If  he  did  not  know  his  own 
lights,  can  he  say  that  the  Defendant^  as  heir,  was  con- 
caning  in  the  arrangement?    In  either  case,  this  is  very 
different  firom    the   authorities  which  have   been   cited. 
In  every  one  of  those  there  has  either  been  silence  as  to 
some  £su^  which  was  known  to  one  of  the  parties,  and  not 
to  the  other,  at  a  time  when  the  former  knew  that  the 
other  party  was  about  to  act  upon  the  supposition  that  no 
wdi  fact  existed;  or,  as  in  another  class  of  cases,  where  a 
person  makes  a  direct  misrepresentation  concerning  the  state 
of  the  title.     The  fraud  in  that  dass  of  cases,  which  con- 
sists in  the  tadt  suppression  of  a  fact,  may  be  a  fraud  in 
the  eye  of  the  law  without  being  morally  a  fraud.     The 
person  may  have  knowledge  of  the  fact  without  knowing 
its  legal  effect;  the  law  supposes  that  he  must  be  aware  of 
its  legal  effect,  and  therefore  he  is  bound.    So,  in  a  case  of 
positive  misrepresentation,  a  man  may  represent  that  he 
has  no  interest,  because,  from  a  mistake  as  to  the  law,  he 
believes  that  he  has  none;  still,  if  he  makes  that  represen- 
tation, he  is  assumed  to  know  the  law,  and  is  therefore 
bound  by  his  representation.     The   only  case  cited  in 
which  the  decision  was  adverse  to  the  party  who  had 
made  a  suggestion   which  might    have   led   the    other 
party  to  a  true  knowledge  of  the  state  of  the  case,  was 

P  2 
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J^idgmerU. 


Judgment, 
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1855.  llobbs  V.  Norton  (a),  in  which  Sir  Oeorge  Norton  said  to 
the  intended  purchaser  from  his  brother  of  an  annuity,  that 
he  believed  his  brother  had  a  good  title  to  it;  he  had  been 
paying  him  the  annuity  for  twenty  years;  that  he  had 
heard  there  was  an  old  settlement,  but  he  had  been  pay- 
ing this  annuity  for  tweuty  years.  But  he  must  be  taken 
by  that  representation  to  have  meant  that  the  old  settle- 
ment was  not  material,  and  this  threw  the  other  party  off 
his  guard;  and  the  person  who  made  that  representation 
was  not  allowed  subsequently  to  set\ip  the  old  settlement 
against  the  person  whom  he  had  so  misled.  That  was  the 
strongest  case  cited;  but  that  case  falls  far  short  of  this. 

I  dismiss  the  bill,  but.I  think  it  must  be  without  costs, 
as  a  house  has  been  built  upon  the  property,  and  3002. 
have  been  paid  to  the  Defendant  in  respect  of  this  mort- 
gage transaction. 

Mr.  James,  Q.  C. — With  respect  to  costs,  there  is  an  ac- 
tion at  law  pending,  which  we  have  suspended  on  account 
of  this  suit 

Yice-Chancellob. — If  the  Plaintiff  gives  you  judgment 
in  the  action  I  dismiss  the  bill  without  costs;  otherwise, 
with  costs. 

(a)  1  Vem.  134. 


CASES  IN  CHANCBRY.  21 1 

1865. 

ARMITAQE  u  WALKER 

Lee " Lcmoashi/re  and  Yorkshire  Benefit  Building  So-  Bm^ Build- 
ciety"  was  established  in  1852,  and  its  rules  were  certified  3wwrftc<wv- 
and  enrolled  on  the  19th  of  November  in  that  year  (a).  mthdnwin 

MemhtTB — 
Af^nUUm^Award-^evo  Ride: 

Id  any  proeeedingB  at  law  or  in  equity  respecting  a  Benefit  Building  Society,  the  primary 
ooniideration  for  the  Court  la,  that  tne  legiBlature  has  provided  a  cheap  and  summary  mode 
of  settling  any  question  concerning  their  affairs  by  arbitration,  with  the  intention  carefully 
to  proiide  that  these  societies  riiould  not  be  subjected  to  expensive  litigation.  The  object 
of  these  societies  is  to  raise  a  fund  by  means  of  which  the  members  may  be  enabled  to  pur- 
chiM  land  or  houses.  The  mode  by  which  this  is  to  be  done  is  by  investing  the  subscribed 
moneye  upon  yery  advantageous  tenns  under  powers  given  them  by  statute. 

Where  the  rules  of  such  a  society  authorised  the  directors  to  inyest  the  funds  on  mort- 
giges  for  ten  years  at  any  rate  of  interest,  or  in  building  on  or  improying  land  mortgaged 
to  them,  and  authorisea  members  to  withdraw  their  shares  upon  ftiying  a  certain  notice, 
ftod  provided  that  such  members  should  not  be  liable  to  any  future  fines,  but  should  be 
eotiljed  to  receive  the  net  amount  of  their  subscriptions  paid  with  interest,  and  also  a 
ahare  of  profits,  but  no  time  was  specified  for  making  such  payments;  and  Uie  directors 
had  power  to  pay  such  claims  in  the  order  in  which  they  arose,  the  amount  payable  to  a 
withdrawing  member  having  been  referred  to  arbitration: — HMj  that  it  was  competent  to 
thearbitiator  to  consider,  when,  consistently  with  the  due  prosecution  of  the  other  objects 
of  the  society,  aach  payment  should  be  made,  and  to  fix  a  time  for  such  payment  ac- 
oosrdingly. 

Hdd,  also,  that  a  Court  of  equity  had  no  jurisdiction  to  alter  the  award,  unless  there 
WIS  error  upon  the  fiuse  of  it,  or  it  vras  shewn  to  haye  been  corruptly  obtained. 

Therefore,  where  a  principal  sum  and  interest  only  were  awarded,  the  Court  would  not 
calcolate  whether  the  amounts  were  correct  according  to  the  rules,  or  whether  the  prin- 
dpal  sum  included  profits  or  not.  The  award  directed  a  sum  to  be  paid  for  costs,  which 
the  arbitrator  had  no  power  to  do,  except  by  a  rule  made  after  the  member  had  given 
notice  to  withdraw : — Heldt  that  this  part  of  the  award  was  bad,  but,  being  separable,  it  did 
&ot  vitiate  the  rest 

(a)  The  following  were   the  (allowed  claims  upon  the  funds 

most  material  of  these  rules :—  by  members  being  discharged  in 

^Duties  ahb  Powers  of  Di-  the  order  as  to  time  in  which 

BSCTOBs.  they  arise) ;  and  in  all  business 

*12.  That  the  directors  shall  hereby  intrusted  to  their  man- 

baye  the  power  to  direct  pay-  agement,  not  less  than  five  shall 

ment  out  of  the  funds  of  the  act    That  it  shall  be  la^ul  for, 

•ociety  of  all  expenses  incurred  but  not  obligatory  upon  the  di- 

ia  the  formation^  management,  rectors,  to  direct  payment  of  any 

and  carrying  on  of  the  society;  yearly  rents  which  may  be  in 

to  direct  payment  of  all  claims  arrear,  or  any  mortgage  or  other 

upon  the  funds  of  the  society  prior  incumbrance  to  which  se- 
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Upwards  of  two  years  before  July,  1853,  the  Plaintiff, 
Joseph  Armitage,  became  an  original  holder  of  ten  shares 


Staiement. 


curities  may  be  Bubject,  and  to 
take  any  tranflfer  or  other  con* 
vejance  thereof  in  their  namea, 
to  lay  ont  money  for  the  im* 
provement  of  secnritiefl  of  which 
the  society  shall  be  in  actnal 
poBsessiony  or  to  complete  any 
buildings  which  may  have  been 
left  unfinished  to  the  prejudice 
of  the  security  of  the  society; 
to  cover  vacant  land  with  build- 
ings ;  to  determine  on  the  terms 
on  which  shares  may  be  taken 
up  in  the  society,  either  by  old 
or  new  members;  to  determine 
on  the  amount  of  money  to  be 
paid  by  any  mortgagor  in  fuU 
for  the  claims  of  the  society  up- 
on his  property,  on  payment  of 
which  the  share  or  shares  in  re- 
spect of  which  the  security  was 
made  shall  be  wholly  extin- 
guished ;  to  lend  any  money  be- 
longing to  the  society  on  such 
mortgage  of  freehold  or  lease- 
hold property,  and  at  such  rate 
of  interest  as  they  shall  think 
proper,  notwithstanding  that  the 
borrower  may  not  be  a  member; 
to  allow  interest  after  the  rate 
of  5^.  per  centum  per  annum  to 
members  paying  their  subscrip- 
tions twelve  months  in  advance; 
to  borrower  take  up  at  interest 
fix>m  any  banker  or  other  party 
or  parties  any  sum  or  sums  of 
money  for  the  use  of  the  society 
upon  sUch  terms,  for  such  period 
or  periods,  and  at  such  rates  of 
interest,  and  to  repay  the  moneys 
so  borrowed  out  of  the  funds  of 
the  society,  either  before  or  at 


the  expiration  of  the  period  or 
periods  for  which  the  same  are 
so  borrowed,  as  they  shall  think 
fit,  with  interest  and  all  expenses 
incident  to  the  borrowing  and 
paying  off  the  same ;  to  deter- 
mine the  profits  to  be  allowed  in 
addition  to  the  subscriptions 
paid  in  on  account  of  each  un- 
purchased share  to  members 
withdrawing  such  shares,  which, 
after  such  determination  and 
the  announcement  thereof  at  the 
monthly  meetings,  it  shall  be 
lawful  for  the  directors  to  pay. 
Also  to  alter  the  amount  of  the 
fine  to  be  paid  on  the  transfer  of 
any  share  or  shares,  whether 
purchased  or  unpurchased,  or  the 
biddings  on  purchased  shares. 
Provided,  that  no  money  of  the 
society  shaU  be  lent  except  the 
security  for  repayment  thereof 
shall  be  a  mortgage  (with  powers 
of  sale,  and  all  such  other  powers, 
covenants,  and  conditions,  and 
in  such  manner  as  the  Bolidtors 
of  the  society  shall  deem  desira- 
ble or  proper)  of  real  or  lease- 
hold properly,  which,  in  the 
opinion  of  the  directors,  shall 
be  a  sufficient  security  for  the 
money  so  lent ;  and  in  such  mort- 
gage or  mortgages  the  day  or 
time,  or  manner,  for  repayment 
of  the  sum  so  lent^  and  tiie  in- 
terest at  the  rate  of  5^  per  cent 
per  annum,  to  become  due  by 
virtue  thereof,  shall  be  fixed  so 
as  not  to  exceed  ten  years  from 
the  oonunencement  of  the  se- 
curity; to  direct  the  transfer  by 
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of  602.  each  in  the  said  society,  and  the  Plaintiff  EUza 
Armitage  became  an  original  holder  of  five  such  shares, 


1865. 


the  fcnutees  of  any  securitieB  to 
an  J  oUier  person  or  persons,  and 
the  reoonveyance  of  any  mort- 
gage hereditaments  on  repay- 
ment of  money  dne  thereon;  to 
direct  the  porcAiase  of  the  equity 
of  redemption,  and  other  the  in- 
terest of  the  mortgagor  and  all 
other  persons  in  property  vested 
in  the  trustees,  and  to  lay  out 
money  for  the  repair  and  im- 
provement of  such  property;  and, 
where  the  property,  estate,  or 
interest  so  purchased  sludl  com- 
prise land  which  is  unoovered, 
to  lay  out  money  in  covering 
the  same  with  dwelling-houses 
or  other  buildings,  or  direct  the 
lame  to  be  sold  on  a  rent  to  be 
reserred  to  the  trustees,  and  to 
direct  leases  to  be  made  thereoi^ 
and  couYeyanoea  in  fee  subject 
to  sQch  rent;  to  direct  the  sale 
and  disposition  of  the  property 
80  purchased,  or  the  rents  so  re- 
serred,  and  all  other  property 
from  time  to  time  vested  in  them, 
or  any  part  thereoi^  by  either 
public  auction  or  private  con- 
tract, and  to  direct  the  same  to 
be  bought  in  and  re-sold  with- 
out being  answerable  for  any 
di&renoe  in  price  or  other  loss; 
and  to  direct  leases  to  be  granted 
of  any  buildings  reserving  rents ; 
to  order  the  conunencement  of 
any  legal  proceedings,  or  the  de- 
fence thereof  or  the  same  to 
be  discontinued,  settled,  or  ar- 
ranged ;  and  generally  to  trans- 
act any  business  which  may  arise 
in  connection  with  the  society 


for  which  these  rules  do  not 
provide." 

"WlTHDRAWINQ. 

"24.  Any  member  wishing  to 
withdraw  unpurchased  shares 
may  sign  the  form  of  notice  con- 
tained in  the  schedule  hereunto 
annexed,  copies  of  which  shall 
be  kept  by  the  secretary,  who 
shall  furnish  the  same  on  appli- 
cation; and  after  such  notice 
has  been  delivered  to  the  secre- 
tary, or  to  a  district  agent,  be- 
fore half-past  eight  o'clock  at  a 
monthly  meeting,  such  member 
shall  not  be  subject  to  any  fu- 
ture fines  in  respect  of  shares 
withdrawn,  but  shall  be  entitled 
to  receive  from  the  society  dur- 
ing the  first  year  the  net  amount 
of  subscriptions  paid,  deducting 
all  fines  previously  incurred,  and 
ten  shillings  and  sixpence  per 
share;  if  during  the  second  year, 
the  net  amount  of  subscriptions 
paid,  and  interest,  at  not  less 
than  51  per  cent,  per  annum, 
from  the  end  of  the  first  year 
thereof;  and  if  at  any  time  after 
the  expiration  of  the  second 
year,  6^  per  cent,  per  annum 
from  the  expiration  of  the  first 
year,  and  also  such  a  share  of 
the  profits  as  the  board  of  direc- 
tors shall  have  determined  upon 
at  the  last  annual  audit  of  the 
accounts.  That  it  shall  be  law- 
ful for  any  member  to  withdraw 
purchased  shares  from  the  so- 
ciety with  the  consent  of  the 
directors,  and  on  such  terms  as 
they  may  direct" 
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StutemaU. 
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and  the  Plaintifif  Oeorge  Best  became  an  original  holder  of 
one  such  share.  The  PlaintiffiB  in  eveiy  respect  conformed 
to  the  rules  of  the  society,  and  paid  all  sums  of  money 
payable  by  them  respectively  in  respect  of  their  said  shares, 
which  amoimted  in  July,  1853,  in  the  case  of  Joseph  At- 
milage  to  132{.  IO9.,  in  the  case  of  Eliza  Armitage  to 
621.  IO9.,  and  in  the  case  of  Oeorge  Best  to  122. 10& 


In  July,  1853,  the  Plaintiffs  EUza  Armitage  and  Oeorge 
Best,  and  in  October,  1853,  the  Plaintiff  Joseph  Armitage, 


**  AiAXBATioN  OF  Bulks. 
'*  25.  Any  alteration  or  repeal 
of  any  of  the  existing  rules  of 
the  society  shall  be  considered 
at  a  general  meeting,  convened 
by  notice  signed  by  the  secre- 
tary, in  pursuance  of  a  requisi- 
tion for  that  purpose  by  seven 
or  more  of  the  members  of  the 
society;  which  requisition  and 
notice  shall  be  publicly  read  by 
the  president  at  two  monthly 
meetings  before  such  general 
meetings  shall  be  held  for  the 
purpose  of  such  alteration  or  re- 
peal, unless  a  committee  of  such 
members  shall  have  been  nomi- 
nated for  that  purpose  at  a  gene- 
ral meeting  of  the  members  of 
the  said  society,  convened  in 
manner  aforesaid,  in  which  case 
such  committee  shall  have  the 
like  power  to  make  such  altera- 
tion or  repeal;  provided  that 
such  alteration  or  repeal  shall 
be  made  with  the  concurrence 
and  approbation  of  three«fourths 
of  the  members  of  the  society 
present  at  such  monthly  meeting, 
or  by  the  like  proportion  of  a 
committee,  if  any  shall  have  been 
nominated  for  Uiat  purpose ;  and 


such  notice  shall  be  given  of  any 
such  alteration  or  repeal  as  the 
directors  shall  think  fit." 

^  AaBITRAflOV. 

''29.  In  esse  of  dispute  be- 
tween this  society,  or  the  trus- 
tees thereof  and  a  member  or 
person  claiming  to  be  a  mem- 
ber,  or  any  person  claiming  on 
account  of  or  through  a  member, 
or  any  officer  of  the  society,  sndi 
dispute  shall  be  referred  to  arbi- 
tration, pursuant  to  the  said  re- 
cited Acts,  and  particularly  the 
said  Act  of  10  Geo.  4^  c.  66,  a 
27.  At  the  first  meeting  of  the 
society  after  the  certifying  of 
these  rules,  five  arbitrators  shall 
be  named  and  selected,  none  of 
them  being  directly  or  indirectiy 
beneficially  interested  in  the 
funds  of  the  society ;  and  in  eadi 
case  of  dispute  the  names  of  the 
arbitrators  shall  be  written  upon 
pieces  of  paper,  and  placed  in 
a  bag,  and  the  three  whose 
names  are  first  drawn  out  by 
the  complaining  party,  or  by 
some  one  on  his  behalf  shall  be 
the  arbitrators  to  decide  the  dis- 
pute.' 
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respediYelj  signed  notices  to  withdraw  their  shares  from 
the  society  in  conformity  with  the  24th  rule  (a). 

The  reports  shewed  that  laige  profits  were  made  by  the 
sociely  previously  to  the  month  of  July,  1853. 


1866. 


SkUemeiU. 


The  FkdntifiB  now  filed  the  bill  in  this  suit  against  the 
trustees  of  the  society,  stating,  that^  upon  serving  the  afore- 
said notices,  the  Plaintiflw  respectively  became  entitied  to 
receive  out  of  the  funds  of  the  society  the  amounts  which 
they  had  paid  in  respect  of  their  shares,  with  interest  at  61 
per  cent  from  the  end  of  their  first  year  of  membership, 
and  a  proportionate  share  of  the  profits  of  the  society;  and 
that  they  had  applied  several  times  to  the  secretary  of  the 
society  to  pay  the  same ;  but  that  the  secretary  and  the 
other  officers  of  the  society  neglected  to  comply  with  their 
request,  and  alleged  as  a  reason  that  the  amounts  could  not 
be  paid,  because  the  funds  of  the  society  were  not  available 
for  that  purpose :  and  the  bill  stated  that  the  funds  were 
not  available,  because  the  officers  of  the  society  took  upon 
themselves  to  lend  the  funds  of  the  society  to  various  per- 
sons on  loans,  to  be  repaid  at  distant  periods,  and  on  vari- 
ous securities,  in  the  names  of  the  trustees;  and  that,  in 
consequence  of  the  neglect  of  the  society  to  pay  the  said 
claims,  the  PlaintiffiB,  through  their  solicitors,  on  the  21st 
of  June,  1854,  required  the  society,  in  conformity  with  the 
29ih  rule  (6),  to  appoint  arbitrators  to  decide  the  matters  in 
dispute  between  the  Plaintifft  and  the  society,  such  matters 
having  been  only  the  amoimt  of  the  principal  and  interest 
80  payable  to  them  respectively,  and  the  amount  of  their 
respective  shares  of  the  profits. 

The  bill  further  stated,  that  on  the  29th  of  June,  1854, 
liie  secretary  of  the  society  forwarded  to  the  solicitors  of 


(a)  Ante,  p.  2ia 
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1860.^  the  Plaintiffs  a  copy  of  certain  new  rules  which  had  be^ 
made  since  the  withdrawing  of  the  Plaintifls  from  the  ao- 
ciety^  one  of  which  was  an  addition  to  the  24th  rule  as  fol- 
lows: "  Should  the  monthly  receipts  from  the  members  at 
any  time  be  insufficient  to  meet  all  the  current  engage- 
ments of  the  society  for  builders,  withdiawaLs,  and  the  re- 
payment of  loansi  &a,  then,  in  every  such  case,  one  third 
of  the  actual  net  subscriptions  received  each  month  from 
the  members  shall  be  appropriated  by  the  directors  to  the 
payment  of  withdrawals  according  to  priority  of  notice;  and 
all  notices  of  withdrawals  shall  be  entered  in  a  book  to  be 
kept  for  that  purpose,  and  the  residue  of  the  income  of  the 
society  shall  be  appropriated  for  the  other  ordinary  busi- 
ness thereof:  Provided  always,  that  should  the  society  be 
called  upon,  or  the  directors  deem  it  desirable,  to  pay  off  all 
or  any  of  the  loans  contracted  by  the  society,  then  the  re- 
payment of  such  loans  shall  take  precedence  of  all  other 
payments  except  the  necessary  expenses  of  management" 
The  other  alteration  was  an  addition  to  the  29th  rule,  as 
follows:  **  That  the  complaining  party  shall  give  a  written 
notice  requiring  arbitration,  addressed  to  the  secretary, 
stating  the  groimds  of  dispute,  and  thereupon  deposit  20a 
with  the  secretary,  who  shall  fix  the  time  for  drawing  the 
names  of  the  arbitrators,  and  send  the  complainant  notice 
by  post  at  least  two  days  before  the  time  of  such  drawing 
That  the  expense  of  arbitration  not  exceeding  20«.  shall  be 
paid  by  the  losing  party,  or  otherwise,  as  the  arbitrators 
may  determine.  In  case  of  an  arbitrator  being  a  member 
or  other  officer  of  the  company,  or  refusing  or  neglecting  to 
act^  he  shall  cease  to  be  an  arbitrator,  and  every  vacancy 
then  shall  be  filled  up  at  the  next  monthly  or  special  meet- 
ing of  the  society/' 

The  bill  also  stated,  that^  on  the  1st  of  July,  1851,  the 
Plainti£B3  protested  against  being  boimd  or  affected  by  such 
alterations,  and  refused  to  comply  therewith ;  and  accord- 
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ingly  the  society  appointed  arbitrators  in  conformity  with 
the  29th  role,  as  certified  in  1852. 

That  the  arbitrators  met  on  the  7th  of  August,  1854, 
when  the  solicdtors  of  the  Plaintiffi  objected  to  the  altera- 
tions in  the  24th  and  29ih  rules  being  applied  to  the  cases 
of  the  Flaintiffl.  The  arbitrators  made  three  awards,  all 
dated  the  7tb  of  August^  1854 ;  and  by  one  of  them  they 
awarded  that  the  trustees  of  the  society,  and  their  succes- 
sors or  assigns,  should  pay  to  the  Plaintiff  Joseph  At- 
mUage,  on  the  7th  of  March,  1859,  the  sum  of  1S22.  10s., 
and  362.  19s.  interest  thereon;  and  that  the  Plaintiff 
Joseph  Armitage  should  pay  20s.  for  the  expenses  of  the 
said  arbitration;  and,  by  another,  they  awarded  that  the 
said  trustees,  their  successors  or  assigns,  should  pay  to  the 
Plamtiff  JEUza  Armitage,  on  the  7th  of  December,  1858, 
the  sum  of  622. 10s.,  and  162.  ISa.  4edL  interest  thereon,  and 
that  she  should  pay  20a.  for  the  expenses  of  the  said  ar- 
bitration; and,  by  the  remaining  award,  they  awarded  that 
the  said  trostees,  their  successors  or  assigns,  should  pay  to 
the  Plaintiff  Oeorge  Beet,  on  the  7th  of  December,  1858, 
the  sum  of  122.  10s.,  and  32.  6&  8c2.  thereon,  and  that  he 
should  pay  20s.  for  the  expenses  of  the  said  arbitration. 

The  bill  prayed  a  declaration  that  the  Plaintiff  were  not 
bound  by  the  awards,  and  an  injunction  to  restrain  the  De- 
fendants, and  the  society  and  its  officers,  from  enforcing  the 
same ;  and  a  declaration  that  the  Plaintiffi  were  not  bound  by 
the  alterations  of  the  24th  and  29th  rules,  but  were  entitled 
to  the  benefit  of  the  24th  and  29th  rules  as  the  same  were 
certified  in  1852 ;  and  that  the  Plainti&  were  entitied  to  im- 
mediate payment  out  of  the  funds  of  the  said  society  of  the 
amount  of  the  principal  moneys  paid  to  them  in  respect  of 
their  respective  shares,  with  interest  thereon  respectively 
at  52.  per  cent  per  annum,  from  the  expiration  of  the  first 
year  of  their  respective  memberships;  and  also  to  the  im- 
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mediate  payment  of  shares  of  the  profits  made  by  the 
society  up  to  July,  1853,  in  proportion  to  the  amoimts  of 
their  said  respective  shares  in  the  said  society ;  and  that 
an  account  ought  to  be  taken  of  what  was  owing  to  the 
Plaintiffi  respectively  on  account  of  such  principal  and  in- 
terest and  shares  of  profits ;  and  that  the  Defendants,  the 
trustees,  might  be  decreed  forthwith  to  raise  out  of  the 
funds  of  the  said  society  the  respective  amounts  which 
should  be  so  foimd  due  and  owing  to  the  Plaintiffii  respec- 
tively for  such  principal,  interest,  and  shares  of  profit^  and, 
if  necessary  for  that  purpose,  should  be  decreed  to  call  in 
the  moneys  which  had  been  lent  by  the  society,  or  a  suffi- 
cient part  thereof;  and  that  the  Defendants  might  be  re- 
strained, by  injunction,  firom  lending  out  any  further  part  of 
the  property  of  the  society  by  way  of  loan,  which  should 
not  be  immediately  repayable  or  available  for  the  purposes 
of  the  society,  until  the  amounts  so  claimed  to  be  payable 
to  the  Plaintiffi  respectively  should  have  been  discharged; 
and,  if  necessaiy,  for  an  account  of  the  amounts  of  the  funds 
of  the  society  which  had  been  lent  out  on  security  or  loans 
not  unmediately  repayable  or  available  for  the  purpose  of 
meeting  the  claims  of  the  said  society. 


Argvm^.         Mr.  Bogshawe,  jun.  (Mr.  BoU,  Q.  G,  with  him)  for  the 
Plaintiffi. 

The  award  is  bad,  and  the  Plaintiffi  seek  to  have  it  re- 
moved out  of  their  way,  and  to  have  immediate  payment 
of  their  claims  with  interest  [Yice-Chancellor — If  the 
question  be  the  subject  of  arbitration,  it  has  been  decided 
in  Sx  parte  Payne  (a),  that  this  Court  has  no  jarisdic- 
tion.]    But  if  the  award  be  bad,  the  Plaintifib  cannot  be 


(a)  6  DowL  &  L.  679. 
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obliged  to  go  again  before  the  arbitrators,  who,  of  course,  will 
make  again  the  same  award,  and  therefore  this  Court  must 
have  jurisdiction:  JSeming  y.Svd7Miert(m(a),  Nichols  v. 
Boe(b).  On  the  face  of  it  this  award  is  bad;  because  it 
postpones  the  time  of  paying  the  principal  and  interest 
moneys  awarded  to  be  due  to  the  Flaintiflb,  it  does  not 
award  anything  for  profits,  according  to 'the  24>th  rule,  and 
the  interest  awarded  is  computed  from  the  date  of  the 
award,  [Yice-Chancellob. — ^The  principal  sums  awarded 
probably  consist  partly  of  interest^  which  would  be  capable 
of  computation  to  the  date  of  the  award;  the  interest 
awarded  is  only  in  respect  of  the  time  subsequently  to 
elapse  before  payment]  The  calculation  shews  that  it  is 
not  so.  Then  the  sums  of  209.  awarded  for  costs  are 
so  awarded  under  a  rule  made  after  the  withdrawal 
of  the  Plaintiffi,  and  which  cannot  be  binding  upon 
theuL 
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Mr.  Dcmid,  Q.  C,  and  Mr.  Selnvyn  for  the  society  were 
not  heard. 


Vicb-Chancellor  Sir  W.  Page  Wood:— 

I  do  not  mean  to  express  any  opinion  upon  the  principal 
pomt  which  has  been  raised.  I  think  it  is  a  grave  ques- 
tion that  might  require  a  great  deal  of  consideration.  Mr. 
Bagshame  has  done  ample  justice  to  the  case  on  his  part 
But  the  first  and  primary  consideration  for  any  Ck)urt  is, 
that  by  the  27th  section  of  the  10  Geo.  4,  c.  66,  the  legis- 
lature intended  carefully  to  provide  that  these  societies 
should  not  be  dragged  before  Courts  of  law  or  equity  if 


Judgment, 


(o)  2  Ph.  79. 


(&)  3  MyL  &  K.  431. 
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it  oould  possibly  be  avoided,  and  has  taken  care  to  enact, 
that  the  whole  discussion  of  their  affiurs  shall  be  disposed 
of  in  a  cheap  and  summary  manner,  by  the  decision  of 
an  arbitrator  or  justice,  as  the  parties  shall  choose;  and  when 
'**^***^'  they  have  once  made  their  election,  the  power  of  the  justice 
or  of  the  arbitrator,  acting  always  within  the  rules  of  the 
society,  is  complete,  and  is  not  subject  to  revision  by  any 
Court  of  law  or  equity.  That  is  the  primary  matter  to 
which  attention  must  be  drawn ;  and  it  is  necessaiy  to  be 
extremely  careful  that  the  jurisdiction  of  this  Court  ahall 
not  be  set  up  to  control  the  arbitrators  so  selected,  except 
upon  a  very  clear  and  distinct  case  being  made  out  of  their 
abuse  of  their  offica 

Now  the  question  I  have  before  me  is  this :  The  Plain- 
tiffii  are  members  who  have  retired  under  certain  rales 
which  were  in  force  at  the  time  of  their  retirement.  In- 
deed, I  may  go  further  back.  Before  I  consider  the  rules  of 
the  society,  I  take  the  purposes  of  the  society  to  be  defined 
by  the  6  &  7  Will  4,  c.  32.  The  preamble  of  that  statute 
recites,  that^  ''Whereas  certain  societies  called  Building 
Societies  have  been  established  in  different  parts  of  the 
kingdom,  principally  amongst  the  industrious  classes^  for 
the  purpose  of  raising,  by  small  periodical  subscriptions,  a 
fund  to  assist  the  members  thereof  in  obtaining  a  small 
fireehold  or  leasehold  property,  and  it  is  expedient  to  afTord 
encouragement  and  protection  to  such  societies  and  the  pro- 
perty obtained  therewith  ;^^  and  then  the  1st  section 
enacts,  "  that  it  shall  and  may  be  lawful  for  any  number 
of  persons  in  Oreat  Britai/n  and  Irdomd  to  form  them- 
selves into  and  establish  societies  for  the  purpose  of  raising; 
by  monthly  or  other  subscriptions  of  the  several  members 
of  such  societies,  shares  not  exceeding  the  value  of  1502w  for 
each  share,  such  subscription  not  to  exceed  in  the  whole 
twenty  shillings  per  month  for  each  share,  a  stock  or  fund 
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for  the  purpose  of  enabling  each  member  thereof  to  receive 
OQt  of  the  fdnds  of  such  society  the  amount  or  value  of  his 
Of  her  share  or  shares  therein,  to  erect  or  purchase  one  or 
^ore  dwelling-house  or  dwelling-houses  or  other  real  or 
leasehold  estate,  to  be  secured  by  way  of  mortgage  to  such 
society  imtil  the  amount  or  value  of  his  or  her  shares  shall 
have  been  fully  repaid  to  such  society  with  the  interest  there- 
oil"  Therefore  every  man  entering  into  a  society  of  this  de- 
scription knows  that  its  primary  purpose  is'to  enable  all  those 
who  are  at  the  time,  or  may  become,  subscribers,  to  raise  a 
fund  out  ofwhich  they  shall  be  able  to  make  purchases  of  land 
and  buildings ;  and  that  the  mode  of  doing  this  is  by  means 
of  advantageous  investments  on  which  they  are  empowered 
to  lay  out  the  money  subscribed,  principally  with  their  owu 
members.  Under  that  Act  this  society  was  formed;  and 
the  powers,  objects,  and  duties  of  the  directors  are  defined 
by  the  12th  of  its  rules,  which  points  out  the  general  ob- 
jects of  the  society.  [His  Honour  read  the  first  part 
of  this  rule.]  A  subsequent  part  of  the  same  rule  en- 
ables the  directors  to  lay  out  money  for  the  repairs 
of  the  property.  And  it  is  also  provided,  that  directors 
may  take  mortgages  which  are  not  to  last  more  than  ten 
years. 
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The  Flaintifis,  then,  became  members  of  a  society,  the 

object  of  which  the  legislature  has  provided  shall  be  to  raise 

capital  for  purchasing  property  by  investing  the  subscribed 

money  at  high  rates  of  interest  The  society  was  also  to  be 

at  liberty  to  lay  out  large  sums  of  money  in  building  and 

otherwise  at  interest :  therefore,  upon  the  very  tsyoe  of  the 

^hing,  the  Plaintifis  must  have  foreseen  that  from  time  to 

&Qe  the  funds  of  the  sooiely  would  be  largely  applied  for 

tbe  various  purposes  which  it  had  generally  in  view,  and 

that  the  object  of  the  society  would  mainly  be,  so  to  apply 

its  fimds  as  to  realise  considerable  profits  in  order  to 

enable  the  members  who  might  belong  to  it  from  time  to 
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time  to  become  holders  of  land  and  houses.  I  xpay  call 
this  the  biisiness  of  the  society.  Then  there  is  a  rule  which 
enables  members  to  withdraw  on  certain  terms.  [His 
Honour  read  the  24th  rule.] 

It  is  not  distinctly  stated  at  what  time  the  payment 
thus  directed  is  to  be  made.  It  is  to  become  a  debt  inune- 
diately  dua 

Referring  again  to  the  12th  rule  as  to  the  powers  of  the 
directors,  I  find  that  they  have  power  to  direct  payment 
out  of  the  funds  of  the  society,  amongst  other  things,  ''of 
all  claims  upon  the  funds  of  the  society,  allowed  claims 
upon  the  funds  by  members  being  discharged  in  the  order 
as  to  time  at  which  they  arise.''  I  think,  upon  the  fSace 
of  that  rule,  it  was  contemplated  that  there  would  arise  the 
case  of  allowed  claims  not  to  be  discharged  instanter. 
One  can  hardly  give  any  other  sense  to  that  dausa  It 
has  been  suggested  that  it  may  mean,  as  no  doubt  it  does 
amongst  other  things,  other  claims  on  the  society  by  the 
withdrawing  member&  But  still  a  withdrawing  member  is 
'pro  tcmto  a  member,  for  the  purpose  of  having  a  claim  al- 
lowed ;  and  if  it  is  necessary  to  refer  to  any  authority,  that 
is  proved  by  the  case  of  Ex  pa/rte  Payne  (a).  He  is  treated 
as  a  member,  for  the  purpose  of  the  arbitration,  until  his 
rights  are  determined.  I  will  not  say  that  he  is  to  be 
bound  by  rules  subsequently  mada  I  am  not  considering 
it  in  that  point  of  view ;  but  he  is  certainly  within  the  terms 
of  allowed  claims  upon  the  fund  by  members  which  are  to 
be  discharged  in  the  order  as  to  time  in  which  they  arisa 
The  Plaintifis,  then,  being  members  of  a  society  like  this, 
bound  by  all  its  rules  and  regulations,  and  the  object  of  the 
society  being  to  cany  on  their  business  and  to  obtain  other 
profits,  and  the  directors  being  empowered  to  pay  claims 
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according  to  the  order  in  which  they  arise,  shewing  that  it 
was  GOQtemplated  from  the  first  that  there  might  not  be 
Ainds  at  the  time  when  a  claim  itself  became  due;  and  the 
only  clause  as  to  withdrawing  members  expressing  that  they 
are  to  be  entitled  to  receive  certain  payments  out  of  the 
fimds,  with  a  provision  for  payment  of  interest  at  51  per 
cent,  which  would  be  a  compensation  for  any  delay  in  mak* 
iBg  payment — I  think  imder  those  circumstances  I  should 
have  held,   independently  of  the  new  rules  which  were 
afterwards  made,  that  it  was  competent  to  any  arbitrator,  in 
a  matter  of  this  kind,  to  look  at  all  the  affitirs  of  the  so- 
ciety, to  determine  what  was  just>  proper,  and  right  to  be 
done;  and,  considering  the  powers  of  the  directors  to  see 
how  &r,  consistently  with  the  general  objects  of  the  society 
being  carried  out,  the  withdrawing  members  could   be 
conveniently  paid, — ^the  directors  have  power  to   decide 
upon  it  prior  to  dispute,  but  in  case  of  dispute,  the  arbi- 
trator having  authority  to  settle  the  matter  for  them, — ^it 
would  then  be  competent  for  him  to  take  upon  himself  those 
duties,  and  to  say,  I  have  examined  the  whole  of  this  matter: 
I  am  of  opinion  that  the  payment  should  be  made  at  a  cer- 
tain fixed  time,  at  which  time  I,  looking  at  all  the  afi^rs  of 
&e  society,  think  there  will  be  funds  in  hand  properly  ap- 
plicable to  this  particular  debt. 


1866. 


Then  I  have  to  consider  whether  the  rule  which  was 
afterwards  made  as  a  modification  in  some  sense  of  the  24th 
nile,  a£Eected  the  rights  of  the  Plaintiffs.  As  the  awards 
upon  the  face  of  them  awarded  206.  to  be  paid  in  respect  of 
costs,  I  could  scarcely  avoid  coming  to  the  conclusion  that 
the  arbitrator  in  making  his  awards  had  before  him  the  new 
niles,  because  one  of  such  new  rules  refers  to  the  payment 
of20«. 


The  question  remains,  whether  that  new  rule  at  all  varied 
the  condition  of  the  Plainti&     I  apprehend  that  the  only 
vou  n.  Q  K.  J. 
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Abmrjlob 

V. 

Walkvb. 


e£Fect  of  that  rule,  as  I  read  it,  was  to  restrict  the  powers  of 
the  directors.     [His  Hononr  read  it.] 

It  took  it  out  of  the  power  of  the  directors  to  say: 
"We  are  the  judges  of  what  is  the  best  mode  of  effect- 
ing these  several  purposes ;  what  is  the  order  of  paying 
the  claims  and  the  order  of  the  money  to  be  laid  out  in 
ftiture."  They  were  to  be  tied  down,  and  not  allowed  more 
than  a  certain  sum  of  money  out  of  these  funds  in  the 
settlement  and  liquidation  of  these  particular  claims.  Even 
if  the  arbitrator  did  look  at  that  rule,  all  the  effect  of  it  was, 
that  when  the  matter  was  referred  to  him  the  whole  power, 
in  &ct,  was  taken  out  of  the  directors,  if  I  may  so  express 
it,  and  it  was  referred  to  him  to  act  for  all  parties,  both  for 
the  directors  and  the  others,  to  direct  anything  to  be  done 
by  them  that  they  had  the  power  to  do,  and  he  was  to 
determine  what  was  fit  and  proper  to  be  done  with  regard  to 
the  whole  case ;  and  I  think,  if  he  did  r^ard  the  new  rule, 
he  did  not  decide  any  more  than  he  had  full  power  to  do 
under  the  old  rulea 


Other  difficulties  have  been  suggested  on  the  face  of  the 
awards.  I  think  that  I  cannot  consider  anything  whidi 
is  not  upon  the  f&ce  of  the  awards.  The  only  reason  for 
my  entering  into  this  question  is  because,  on  the  £etce  of 
the  awards,  there  is  that  20^. ;  otherwise  I  should  be  per- 
fectly dear  that  the  arbitrators  were  acting  within  their 
jurisdiction,  and  cannot  be  controlled  in  respect  of  any 
error  alleged  upon  extrinsic  evidence  or  anything  short 
of  corruption.  This  very  case  shews  the  enormous  incon- 
venience that  would  arise,  because  here  is  a  mass  of  evi- 
dence of  all  that  passed  before  the  arbitrator,  upon  which 
I  cannot  form  any  judgment^  nor  have  I  any  right  to 
form  any  judgment  whether  the  arbitrator  was  right  or 
wrong,  in  the  conclusion  to  which  he  has  coma  All  that 
I  have  to  look  to  is  whether  there  is  any  error  upon  the  fiioe 
of  the  award,  or  whether  it  appears  that  the  arbitrator  has 
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decided  otherwise  than  according  to  the  rules  and  regula-  ,  ISM.^ 

tions  of  the  society.      I  find,  then,  upon  the  face  of  the  ABiciTAa 

tLwani,  that  he  awarded  so  much  principal  money  to  be  walkbb. 
paid  and  so  much  interest 


VlH^^IIMII^ 


Now,  in  the  first  place  it  is  argued  that  nothing  was 
awarded  in  respect  of  profits,  and  that  the  arbitrator  ought 
to  We  said  whether  there  was  anything  due  for  profits  or 
not  In  strictness,  I  have  no  right  to  know  how  many 
payments  the  Plaintiffs  have  made.  He  has  awarded,  for 
ioistance,  IS21.  lOs.  principal,  and  36Z.  19&  lid  for  interest 
thereon.  For  aught  I  can  understand,  or  for  aught  that  I 
have  a  right  to  know,  the  132Z.  may  include  the  profits. 
The  arbitrator  may  have  followed  the  Act,  and  awarded  a 
iawM  sum  and  awarded  interest  thereon.  I  have  no  right 
to  know  anything  m<»ra  In  point  of  fact,  it  appears,  if  I 
had  a  right  to  look  at  it,  that  the  1821.  10s.  is  the  exact 
amount  of  the  payments  made,  and  nothing  more.  If  it  be 
90,  the  substantial  way  of  considering  it  would  be  to  say 
that  he  has  awarded  no  profit& 

Hr.  Bagshanve.'^li  was  proved  in  the  cause. 

The  Vicb-Chancellob. — My  difficulty  is,  what  right  I 
have  to  know  it  All  I  have  to  look  at  is,  whether  there  is 
any  error  on  the  face  of  this  award,  unless  you  can  prove 
corruption.  If  he  had  awarded  lOOZ.,  although  this  Plain- 
tiff had  paid  132Z.,  the  HaintiflF  could  not,  by  proving  that, 
touch  this  award.  The  arbitrator  may  have  been  mistaken 
upon  the  evidence,  but  I  could  not  get  behind  the  award, 
unless  the  error  was  so  gross  as  to  amount  to  evidence  of 
oomiptioa  Otherwise,  I  should  have  to  try  the  whole 
oase  over  again,  which  is  the  very  thing  which,  in  all  these 
cases,  is  intended  to  be  avoided.  I  must  take  it  to  be  an 
award  that  the  sums  mentioned  are  the  whole  principal 
iBoneys  due  to  these  partiea 

Q2 
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J^dgmmL 
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Tlien,  with  respect  to  the  interest^  the  objection  is  still 
stronger.  It  is  a  very  nice  calculation  of  interest — ^by  no 
means  an  easy  matter.  Mr.  Bagahawe  said,  that  if  I  added 
up  this  sum,  i  should  find  that  it  would  give  5  per  cent 
from  the  date  of  the  award,  with  an  additional  year's  in- 
terest. How  am  I  to  know  whether  that  is  rightly  calcu- 
lated? It  is  a  somewhat  nice  calculation  upon  these  pay- 
ments of  22.  10s.  per  month  and  \l.  88.  per  month  and 
interest  from  those  respective  months  and  days  of  payment 
In  other  words,  it  would  come  to  this,  that  the  arbitrator  is 
wrong  in  matter  of  fact  That  I  cannot  touch  unless  it  ap- 
pears on  the  £ace  of  the  award. 


The  only  thing  that  might  have  made  it  necessaiy  to 
hear  counsel  for  the  defence  was,  what  I  think  to  be  a  point 
of  some  nicety — ^namely,  how  far  the  Plaintifis  would  be 
bound  by  rules  made  subsequently  to  the  time  of  their 
having  given  notice  to  withdraw — ^that  is,  as  to  the  sum  of 
206.  ordered  to  be  paid  for  expenses  of  arbitratioiL  The 
arbitrator  had  only  power  to  order  that  to  be  done  by  a  rule 
passed  after  the  parties  withdrew.  There  was  no  rule  pre- 
viously enabling  him  to  award  anything  for  costa  But  it  is 
a  matter  which  is  clearly  severable.  Where  part  of  an  award 
is  extra  vires  and  severable,  the  Court  rejects  that  part  and 
upholds  the  rest  of  the  award  I  understand  no  daim  is 
made  or  ever  has  been  to  this  20s. 

Mr.  DameL — It  was  never  suggested 


The  Yice-Chancellob. — ^That  seems  to  be  the  only 
thing  that  the  Court  could  properly  interfere  to  restrain.  If 
it  had  been  a  larger  sum,  it  might  have  been  considered  im- 
portant enough  to  have  the  point  argued  If  it  had  beoi 
discussed,  and  if  upon  the  azgument  I  should  have  been 
satisfied  that  it  was  extra  vires,  all  I  should  have  done 
would  have  been  to  stay  the  proceedings  as  to  that  part 
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which  is  extra  yiie&  I  understand  it  has  never  been  claim- 
ed, and  I  think  it  ought  not  to  alter  my  decision  in  this 
casa  Therefore,  I  think  it  is  incompetent  to  me, — and  I 
must  say  I  am  not  at  all  sorry  that  it  is;  for  I  think  it  is  of 
the  utmost  importance  that  these  societies  should  not  be 
urged  into  this  sort  of  litigation, — it  is  wholly  incompetent 
to  me  to  deal  with  this  award,  and  I  must  therefore  dismiss 
the  bill,  with  costs. 
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JudgmetU, 


COGSWELL  V.  ARMSTRONG. 


D0C.l2thd! 
I4th, 


John  ARMSTRONG,  by  his  will,  in  1847,  devised  to  WilU-^r  wai 

•  •  •4^1  Viet  e 

his  daughter  Maria,  her  heirs  and  assigns,  all  that  his  26; «.  25— 

messuage  and  hereditaments  (describing  them)  at  Bra/mp-  f^SJji^*'^ 

ton  in  Cumberlamd;  and  he  charged  the  said  property  I>evite--"AU 

with  the  payment  of  lOOl.  to  his  daughter,  the  Plaintiflf,         ' 

which  he  gave  and  bequeathed  to  her;  and,  after  making  '^^^i^ 

several  specific  bequests^  he  devised  as  follows:  "And  I  1847, devised 

speoifio  real 

give»  devise,  and  bequeath  aU  other  real  and  personal  estate  to  his 

estate  of  which  I  may  die  poaseaeed  unto  and  equally  andf after    ' 

among  my  children,*'  [then  followed  the  names  of  all  the  ™^fg   ^^ 

testator's  children  (six  in  number)  other  than  the  Defend-  bequests,  de- 

vised  and  be* 

ant  Thomas,  his  eldest  son  and  heir  at  law,  but  including  queathed  aU 
Maria,]  "  and  their  several  heirs,  executors,  and  adminis-  J^J^^^e^ote 

tratora"  ofyhiehhe 

might  ate  po^ 
9e»8€d,  to  M„ 

Maria  died  in  the  testator's  lifetime.  his  children. 

M.  died  in  his 
lifetime: — 

The  question  was,  whether  the  Brampton  estate,  devised  ^^*^**  *^* 

pressed  bvthe 
words  "all 

oUur,  &&,**  was  a  twduary  devise  within  7  WiU.  4  &  1  Vict.  o.  26.  s.  25,  and  included  the 

ml  estate  devised  to  M. 
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1866.  to  Ma/ria,  passed  by  the  subsequent  devise  of ''  all  other" 
real  estate  of  which  the  testator  might  die  possessed,  or 
whether  the  heir  was  entitled  to  that  estate  freed  from  the 
l^iacy  of  1001. 


AfsniKneni.         Mr.  Jcmiea,  Q.  C,  and  Mr.  Cairna,  for  the  Plaintiff 

On  Maria's  death  the  devises  to  her  lapsed,  and  the  de- 
vised estate  at  BramnpUm  became  part  of  the  residuaxj 
devised  real  estate.  To  Maria's  share  in  that  residuary 
devised  real  estate,  including  the  Brarrypton  estate,  the  de- 
fendant Thomfias,  on  the  testator's  death,  became  entitled  as 
his  heir  at  law;  but  that  share  is  all  to  which  he  became 
entitled. 

The  words  "  all  other  real  estate  of  which  I  may  die  pos- 
sessed," are  a  residuary  devise  within  the  25th  section  of 
the  Stat  7  WilL  4  &  1  Vict  c.  26.  There  can  be  no  dis- 
tinction between  the  words  **  all  other^  and  "  all  the  rest" 

Evams  v.  Jones  (a)  was  a  stronger  case  than  the  present 
against  extending  the  residuary  gift;  and  Wai/aman  v. 
Field  Qi)  depended  upon  special  circumstances  (o),  which 
here  do  not  occur, 

Mr.  Damid,  Q.  C,  and  Mr.  H.  R  Ba^shawey  for  the  De- 
fendant Thomas  Armstrong. 

By  the  death  of  Maria  in  the  lifetime  of  the  testator, 
the  Defendant  Tliomas,  as  the  testator's  heir  at  law,  became 
entitled  to  the  whole  of  the  devised  estate  at  Brampton, 
freed  from  the  legacy  of  1002.  bequeathed  to  the  Plaintiff 

(a)  2  ColL  C.  C,  516.  (6)  Kay,  507.  (c)  Id.  5ia 
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The  2dib  section  of  the  Act  does  not  apply.  That  sec- 
tion speaks  of  "  the  lesidiiary  devise,  if  any,  contained  in 
the  iniL"  It  presupposes  a  residuary  devise,  and  has  no 
application  where  there  is  nona  Here  there  is  no  resi- 
duary devise  within  the  meamng  of  the  25th  section.  The 
vord  ''other''  means  other  than  the  real  estate  previously 
devised.  How  then  can  it  include  that  estate?  The  rule 
that  the  heir  at  law  is  not  to  be  disinherited  unless  by 
a  devise  clearly  and  unambiguously  expressed,  is  still  in 
force. 
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I8dd. 
Cogswell 

V. 

Abmstboho. 
Argument. 


Mr.  Roach  for  the  other  children. 

[His  Honour  reserved  judgment  in  order  to  examine  a 
casein  which  he  believed  a  distinction  had  been  taken 
between  the  words  "all  other"  and  ''all  the  rest  and  re- 
sidua'^ 


Vice-Chancellor  SirW.  Page  Wood: — 

The  case  to  which  I  referred  as  raising  a  doubt  upon  the 
word  "  other,"  is  that  of  Scott  v.  Scott  (a). 


Judgment. 
Dec.  I4th. 


It  is  laid  down  by  JjordHardvdcke  in  Havhy  v.  RobertaQ)), 
that  a  legatee  is  not  entitled  to  stand  in  the  place  of  a 
specialty  creditor  against  a  specific  devisee  of  real  estate, 
because  it  was  as  much  the  testator's  intent  that  the  de- 
visee should  have  the  specific  real  estate,  as  that  the  lega- 
tees should  have  their  legacies.  But  he  said  it  was  other- 
wise in  the  case  of  a  residuary  devisee,  as  to  whom  no 
specific  intention  appeared  by  the  will.  That  observation 
of  Lord  Hardwicke's  is  best  reported  in  Dickens,  where 
the  case  appears  imder  the  name  of  Ha/ndy  v.  Fisher  (c). 


(a)  1  Eden,  469. 

(6)  Amb.    127;    &  C.    nom. 


Bandy  v.  Fisher,  Dick.  106. 
(c)  Dick.  106. 
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There  Lord  Hardwicke  says:  "  If  a  maii  die  indebted,  and, 
having  both  land  and  personal  estate,  give  general  pecu- 
niary legacies,  and  all  the  rest  and  residne  to  another  per- 
son, and  the  specialty  creditors  exhaust  the  personal  estate 
the  legatees  shall  stand  in  their  place  against  the  residnaiy 
devisee,  because  the  residue  is  not  given  as  a  specific  thing." 


Alexander,  C.  B.,  in  Spong  v.  Spong  (a),  took  no  notice 
of  the  distinction  drawn  by  Lord  Hardwicke,  He  said  it 
was  admitted  that  in  the  case  of  a  residuary  devise  the 
charge  took  place,  and  he  could  see  no  difference  between 
specific  and  residuary  devises,  all  devises  of  freeholds  being 
specific  (6);  and  he  decided  accordingly.  The  House  of 
Lords,  however,  reversed  his  decision  (c).  They  adverted  (cQ 
to  the  doctrine  of  Lord  Hardwicke  in  HamJby  v.  Roberts^ 
as  to  the  distinction  in  the  marshalling  of  assets  between 
residuary  and  specific  devises;  and  held  that  the  former 
could  be  reached  by  legatees,  but  the  latter  not 

Now,  in  Scott  v.  Scott  (e),  there  was  a  devise  of  "  all 
other  the  testator's  real  estates  not  therein  before  devised'' 
to  his  eldest  son,  his  heirs  and  assigns,  but  in  case  he  should 
die  without  issue  before  twenty-one,  over;  and  IjorANorih- 
ington  held  that  it  was  a  specific  devise  of  the  real  estate 
to  the  eldest  sou,  since  he  took  a  different  estate  from  what 
he  would  have  had  by  descent,  and  that  the  legatees  could 
not  resort  to  it  Yet  the  only  difference  between  that  case 
and  the  case  put  by  Lord  Hardwicke  was,  that  in  Scott  v. 
Scott  the  devise  was  of  *'  aU  other  the  testator  s  real  estates 
not  therein  before  devised  ;'*  and  in  the  case  put  by  Lord 
Hardvdcke,  it  was  of  "  aU  the  rest  a/nd  residue.'* 


But  whether  any  distinction  could  or  could  not  have 


(a)  1  Y.  &  J.  300. 

(6)  Id.  310,  311. 

(c)  iS,  a  3  Bii.  N.  S.  84, 106. 


(d)  Id.,  p.  106. 

(e)  1  Eden,  459. 
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been  taken  under  the  old  law  between  the  words  "all  other'' 
and  ''all  the  rest  and  residue/'  it  is  dear  that  the  late 
Wills  Act  (7  Will.  4  &  1  Vict  c  26,  s.  26)  has  made  agreat 
difference  on  this  point  There  is  no  doubt  as  to  the  sound- 
ness of  the  reasoning  of  Atexamder,  C.  B.,  in  support  of  the 
position  that,  by  the  law  as  it  then  stood,  all  devises  of  real 
estate  were  specifia  He  says  :  "  A  man  cannot  give  by  a 
will  any  freehold  estate  but  what  he  actually  has  at  the 
time  of  making  his  will.  And  as  the  corpus  to  be  given  is 
perfectly  ascertained  and  identified,  it  matters  little  whether 
it  is  in  the  will  called  by  its  name,  or  whether  it  is  de- 
scribed only  as  the  estate  of  its  owner.  The  testator  has  as 
much  the  intention  that  the  devisee  shall  have  that  specific 
estate,  as  he  has  that  the  other  devisees  shall  have  the  other 
estates  which  he  has  more  fully  described.  It  is  quite 
otherwise  with  respect  to  personal  estate,  which  is  always 
floating,  and  as  to  which  a  residuary  bequest  never  has 
anjrthing  precise  or  defined"  (a).  But  the  statute,  by  al- 
lowing the  will  to  pass  after-acquired  property,  has  now 
brought  real  estate,  for  the  purposes  of  this  question,  into 
exactly  the  same  position  as  personal  estate;  and  a  re- 
siduaiy  devise  may  be  as  destitute  of  anything  precise  or 
defined  as  a  residuary  bequest 

I  am  of  opinion  that  in  this  case  the  devise  expressed  by 
the  words  '*  all  other  real  and  personal  estate  of  which  I 
may  die  possessed,"  was  a  residuary  devise  within  the  25th 
section  of  the  Act;  and,  no  contrary  intention  appearing  by 
the  will,  included  the  real  estate  comprised  in  the  devise  to 
the  testator's  daughter  Ma/ricL 

There  must  be  a  declaration  to  this  effect;  and  I  must 
order  the  lOOZ.  and  interest  to  be  raised  by  sale  of  the  real 
estate  comprised  in  the  devise  to  the  testator's  daughter 
Maria, 


1866. 


Judgment. 


(a)  1  Y.  &  J.  311. 


232 


CASEH  IN  CHANCEfiY. 


1866. 


May  22nd  db 

26thy  and 

Jvly  2nd  i 

24^  (a). 

CkmiracU— 
SoUeUorand 

Craua  NegUr 
gefUia—Mi9- 
take  in  Prac- 
tice— Interro- 


STOKES  V.  TRUMPER 

IN  December^  1846,  the  Bev.  JoAn  IVwrnper,  vicar  of 
Clifford  in  Herefordshire,  and  the  Rev.  Frcmcis  TrwaipeTy 
the  minister  of  Clifford,  retained  Mr.  Pugh,  as  their  scdi- 
citor,  to  commence  and  prosecute  an  informaticm  against 
gatoriea—  the  trustees  of  the  Clifford  charity  for  various  breaches  of 
^^^riJ^!^  trust  alleged  to  have  been  committed  by  them  or  one  or 
more  of  them. 

Fv^h  accordingly  filed  an  information  against  Dew, 
Oowland,  Ddakay,  and  Lee-Warner,  the  trustees  of  the 
charity,  stating  various  breaches  of  trust  on  the  part  of  the 
Defendant  Dew  in  the  management  of  the  charity  pro- 
perty, and  that  the  other  trustees  bad  never  interfered  to 
through  to  its   correct  or  prevent  the  acts  of  mismanagement  of  which  the 

conclusion  is 

but  one  bill;     information  complained,  and  praying  (inter  aUa)  that  the 

and  where  the 
business  in 
question  is  the 
prosecution  of 
a  suit,  and  the 
solicitor  has, 
by  his  craua 
negliyerUia  in 
the  conduct  of 
the  suit, 

^^b^V  order  for  fiat  purpose. 

he  cannot  re- 


ofCosU, 

Where  a  soli- 
citor has  been 
retained  for, 
and  has  un- 
dertaken  a 
particular 
business,  his 
biU  of  costs 
for  carrying 
that  business 


trustees  might  be  personally  charged  with  all  sums  misap- 
plied by  them. 

In  the  course  of  the  proceedings  in  the  suit,  the  Defend- 
ants Oowland  and  Lee-Warner  were  examined  in  chief  on 
behalf  of  their  co-Defendant  Dew,  who  had  obtained  aa 

The  same  witnesses  were  after- 
wards examined  upon  interrogatories  for  the  examination  of 

tion  of  his  \ 

In  a  cause,  commenced  by  information,  the  relators'  solicitor  intending  to  cross  examine 
two  Defendants  who  had  previously  been  examined  in  diief  on  behalf  of  a  co-Defendant, 
such  Defendants  were,  by  mistake,  examined  upon  interrogatories  for  the  examination  of 
witnesses  in  chief  on  the  part  of  the  infonnant,  and,  by  reason  of  this  mistake,  the  informsr 
tion  was  dismissed,  with  costs  I'-iTeM,  that  the  mistaJLe  was  ertiMa  nc^AgetUiok  on  the  part 
of  the  solicitor,  and  disentitled  him  to  recover  any  portion  of  his  bill  of  costs. 


cover  any  por- 
bisbiU. 


(a)  The  report  of  this  case  has      the  Editors  being  nnable  to  ob- 
been  delayed,  in  consequence  of     tain  tbe  requisite  papers. 
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witQeases  in  chief  on  the  part  of  the  informant.  No  order 
was  obtained  for  the  purpose  of  this  last-mentioned  ex- 
amination, which  was  had  without  the  witnesses'  consent, 
and  without  withdrawing  replication. 

Upon  the  cause  coming  on  to  be  heard  before  Yioe- 
Chancellor  Knight  Bruce,  it  was  stated  on  behalf  of  the 
informant  that  the  examination  of  the  Defendants  Oowland 
and  Lee-WaTTier,  as  witnesses  in  chief  on  the  part  of  the 
relators,  arose  from  a  mistake,  the  intention  having  been 
to  cross-examine  them  only.  But  his  Honour  held,  that^  by 
reason  of  their  examination  on  the  part  of  the  informant, 
no  decree  could  be  made  against  the  Defendants  Oowland 
and  Lee^Wdimer,  and  that  the  32nd  Order  of  August^  1841, 
did  not,  under  the  circumstances  of  the  case,  entitle  the 
infonnant  to  relief  against  the  other  trustees;  and  the  in- 
formation was  dismissed  with  costs. 

On  a  motion  subsequently  made  on  behalf  of  the  in- 
formant to  suppress  the  depositions  of  Oowland  and  Lee- 
Warner,  it  was  ordered  by  Vice-Chancellor  Knigkt  Bruce 
that  they  should  be  suppressed  upon  certain  terms  men- 
tioned in  the  order;  his  Honour  being  of  opinion  that  the 
circumstance  of  their  being  examined  in  chief  in  support  of 
the  information,  in  support  of  which  they  might  have  been, 
as  Lew's  witnesses,  cross-examined,  was  attributable  to 
error  and  want  of  knowledge,  and  to  no  design  or  intention 
of  abandoning  the  case  against  them.  On  appeal  to  Lord 
CoUenJiam,  C,  this  order  was  discharged,  the  Lord  C!han- 
cellor  being  of  opinion  that^  even  on  these  terms,  the  rela- 
tors could  not  be  relieved  from  the  mistake  (a). 

The  relators  died ;  the.present  suit  was  instituted  by  the 
executor  of  the  survivor  for  the  administration  of  his 

(a)  A  report  of  these  proceed-      General  v.  Dew,  d  De  G.  &  S. 
iogjB  will  be  foand  nom.  AUortkgjf-     468. 
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estate ;  and,  under  the  common  advertisement  for  creditors, 
a  claim  was  carried  in  by  Pugh,  claiming  to  be  a  creditor 
in  the  sum  of  12312.  i7s.  4(2.  for  work  done  and  materials 
for  the  same  provided  upon  the  relators'  retainer,  and  for 
fees  due  and  payable  to  him  in  respect  thereof  in  the  pro- 
secution of  the  information. 

The  amount  of  Puglts  bill  of  costs  up  to  and  inclusive 
of  the  date  of  the  Lord  Chancellor's  order,  was  11232L  Ss.  3d. 
The  rest  of  the  bill  was  made  up  of  the  costs  of  Defendant 
Delahay, 

Pughf  by  an  affidavit  in  support  of  his  claim,  deposed  as 
follows : — 

"  The  Defendant  Dew  having  obtained  an  order  for  the 
examination  of  the  Defendants  LeenWamer  and  Ootdand, 
I,  having  considered  their  evidence  material  on  behalf  of 
the  relators  in  this  information,  but  being  in  doubt  whether 
the  statute  6th  &  7th  Vict  c.  85,  enabled  the  informant 
to  examine  these  Defendants  and  have  a  decree  against 
them,  considted  our  counsel  who  drew  the  information 
and  pleadings^  namely,  Mr.  Wray, — and  Mr.  Wray,  in 
his  opinion,  dated  the  20th  of  February,  1849,  stated 
among  other  things,  that  notwithstanding  their  being  in- 
terested witnesses,  they  might  by  the  then  late  Act  be  ex- 
amined by  or  on  behalf  of  the  relatora  On  the  18th 
January,  1849,  previous  to  my  obtaining  Mr.  Wray's 
opinion,  Bodenham  (the  Defendants'  solicitor)  and  myself 
agreed  that  the  commissioner  should  be  at  liberty  to  cross- 
examine  any  of  the  witnesses  examined  on  the  part  of  the 
informant  or  of  the  Defendant  Dew  at  any  time  after  the 
examination  of  such  witnesses  in  tihief,  and  notwithstanding 
any  other  witnesses  might  have  been  called  and  examined 
on  behalf  of  either  of  the  said  parties  in  the  meantime; 
which  said  agreement  was  written  by  Bodenham,  and  signed 
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by  Bodenham  and  myself     The  commission  was  opened  on        1865. 
the  17th  of  January,  1849,  and  the  informant's  witnesses 
"were  first  examined,  and  at  the  close  of  their  examination  I 
shewed   the   commissioner   the   agreement   so  signed  by 
Bodenham  and  myself  for  the  cross-examination  of  the 
witnesses,  and  as  I  had  no  cross  interrogatories  and  conld 
not  be  in  the  commissioner's  room  at  the  time  when  the 
Defendant's  witnesses  were  called,  it  was  arranged  that  I 
should  put  down  on  a  piece  of  paper  the  numbers  of  our 
interrogatories  in  chief,  from  which  the  commissioner  was 
to  cross-examine  Lee-  Wcumer  and  Gowkmd  on  behalf  of  the 
informant  Lee-  Warner  and  Gowla/nd  were  called  on  behalf 
of  the  Defendant  Dew,  and  examined.   Some  days  after  I  re- 
ceived Mr.   Wray'a  opinion,  and  I  had  in  the  meantime 
seenDam^ieWs  ChamAsery  Practice  by  Mr.  Headlam,  who  in 
pages  851  and  852  of  his  book  expressed  a  strong  opinion, 
that^  since  the  statute  6th  &  7th  Yict  c.  85,  a  Defendant 
might  be  examined  on  behalf  of  a  Plaintiff,  and  a  decree  had 
against  him,  notwithstanding  his  having  been  so  examined. 
However,  I  did  not  consider  that  it  was  necessary  that  Lee- 
Warner  and  Oowland  should  be  examined  in  chief  as  virilr 
nesses  on  behalf  of  the  informant,  but  only  that  they  should 
becrosa-examined,  and  such  was  my  intention  when  I  gave 
the  aforesaid  directions  to  the  commissioner.     I  was  not 
aware  that  the  commissioner  had  put  down  the  answers  of 
Lee-  Warner  and  Oowland  to  the  informant's  interrogatoricB 
m  chief  without  any  observation  as  to  the  agreement  entered 
into  between  Bodenha/m  and  myself,  until  after  this  cause 
had  passed  publication.     I  relied  on  the  said  agreement 
signed  by  Bodenham  and  myself  as  a  sufficient  authority 
for  the  purpose  of  enabling  the  commissioner  to  put  ques- 
tions to  Lee^  Warner  and  Qowlamd  by  way  of  cross-examina- 
tion after  their  examination  in  chief  on  the  part  of  the 
Defendant  Dew  had  been  finished.     The  relator  Franxyis 
Trwm/per  attended  with  me  at  the  Swan  Hotel,  Hay,  every 
day  during  the  execution  of  the  said  commission,  and  in 
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Staiement. 


oonsequenoe  of  conversations  which  he  stated  he  had  with 
the  Defendants  Lee-Wamer  and  Oowland,  in  which  they 
admitted  they  had  not  interfered  with  the  management  of 
the  Clifford  charity  since  they  were  appointed  trustees,  ex- 
cept occasionally  meeting  the  Defendant  Dew  at  Peter- 
church  and  auditing  his  accounts, — and  their  residence 
being  a  considerable  distance  from  the  parish  of  Clifford, 
he  pressed  and  insisted  on  my  causing  questions  to  be  put 
to  them  after  they  were  called  in  chief  by  the  Defendant 
Dew,  and  I  also  considered  that  their  evidence  was  material 
on  behalf  of  the  informant^  as  the  prayer  of  the  information 
against  them  was  for  their  dismissal  from  the  trusteeship  of 
the  charity;  and  I  considered  myself  justified  in  the  course 
I  piuBued,  from  having  perused  the  statute  6th  &  7th  Vict 
a  85,  and  DcmieU'a  Chcmcery  Practice  by  Headlanft,  and 
also  from  having  received  the  opinion  of  our  counsel,  Mr. 
Wray,  before  referred  ta" 


Mr.  Wray'a  opinion  of  the  20th  of  January,  1849,  vras 
as  follows: — ''I  do  not  think  it  will  be  at  all  prudent  to 
cross-examine  the  Defendants  at  present  They  are  in- 
terested witnesses;  and,  although  by  the  late  Act  they 
may,  notwithstanding,  be  examined,  yet,  if  the  relator 
cross-examine  them,  he  deprives  their  evidence  of  the  ob- 
jection that  they  are  not  to  be  trusted  to  on  that  score. 
The  relators'  case  will,  I  think,  be  better  without  them. 
For  the  like  reason,  I  would  not  cross-examine  any  other 
witnesa" 

In  Mr.  Pugh'a  bill  of  costs,  under  date  the  20th  of  Jan* 
uaty,  1849,  was  this  charge:  "  Drawing  statements  to  lay 
before  Wray,  to  advise  whether  we  shovJd  proceed  to  croaa- 
exa/inine  DefendarUa'  wvtneaaea,  and  to  prepare  interroga- 
toriea" 


The  daim  was  resisted,  upon  the  ground  that  the  in- 
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fonnation  had  been  dismifised  with   oosts,  by  reason  of 
Pugh'a  mistake  in  examining  the  witnesses  in  chie£ 

The  daim  now  came  on  for  consideration  upon  adjourn- 
roeot  from  Chambers. 
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Mr.  James,  Q.  C,  and  Mr.  Renehaw,  for  Mr.  Pugh, 


Ai'gvment, 


The  mistake,  if  it  be  a  mistake,  is  not  such  as  to  dis- 
^title  Mr.  Pugh  to  recover  the  amount  of  his  bill  of  costs. 
It  was  a  mistake  in  a  difBicult  and  doubtful  point  of  prac- 
tice, and  was  caused  ^ra^  by  the  language  of  the  Act  6  &  7 
Vict  c.  85,  which,  if  it  does  not  expressly  authorise  such  a 
course  as  Mr.  Pugh  adopted,  at  least  gave  ample  room  for 
doubt  whether  that  was  not  a  proper  oouise  to  adopt,  as  is 
proved  by  the  conflicting  decisions  to  which  the  Act  has 
given  rise,  e.  g,,  Wood  v.  RowcUffe  (a)  and  Monday  v. 
Oruyer  (b) ;  the  last  of  which  decisions  is  in  din^  opposi- 
tkm  to  the  former.  Even  as  late  as  1851,  Lord  Truro,  C, 
in  Rowland  v.  WUherden  (c)  considered  it  a  question  open 
to  aigument,  whether,  since  the  Act,  a  decree  cannot  be 
made  against  a  Defendant^  notwithstanding  he  has  been  ex- 
amined as  a  witness  in  the  suit;  and  observed,  in  reference 
to  this  very  case,  "  The  effect  of  this  statute  does  not  ap- 
pear to  have  been  adv^ted  to  in  the  Attomey-Oeiieral  v. 
Dew."  In  RowUxmd  v.  WUherdm,,  the  Defendant  who 
had  been  examined  was  a  mere  formal  Defendant,  and  the 
point  was  on  that  ground  left  unargued  and  undetermined. 
[The  VICE-CHANCELLOR.— Could  you  not  have  appealed  in 
the  Attomey-Genei^al  v.  Dew  ?]  Not  without  the  relators' 
authority;  not  on  the  sole  authority  of  Pugh.  The  mis- 
take was  caused,  secondly ^  by  the  statement  of  the  law  in 


(a)  11  Jut.  707. 


(6)  Id.  861. 


(c)  3  M<N.  k  G.  668. 


238  CASES  IN  CHANCERY. 

I8d5.  Mr.  Headlam'a  edition  of  DanieU'a  Chomcery  Pradice,  p. 
851,  which  is  in  favour  of  the  course  adopted  by  Mr.  Pugh, 
and  which  he  deposes  that  he  had  read.  And  it  was  caused, 
thirdly,  by  the  opinion  of  his  counsel,  Mr.  Wray^  whose 

'^^'**'***^'  opinion  he  had  taken,  and  who  stated  that,  notwithstand- 
ing the  Defendants  were  interested  witnesses,  they  might 
by  the  then  late  Act  be  examined  on  behalf  of  the  relators. 
[The  Vice-Chancellor. — ^That  part  of  the  aflSdavit  ap- 
pears to  misrepresent  the  effect  of  Mr.  Wray'a  opinion.  He 
says,  "  they  may,  notwithstanding,  be  examined."  He  does 
not  give  any  opinion  as  to  the  propriety  of  examining  them 
in  chief  on  the  part  of  the  relatora  All  he  says  is,  that  he 
does  not  think  it  will  be  at  all  prudent  to  crosd-examine 
them.]  Be  that  as  it  may,  the  mistake  is  excusable  upon 
the  other  grounds  on  which  we  rely;  and  a  mistake  occa- 
sioned under  such  circumstances  is  not  crassa  negligentia^ 
and  does  not  disentitle  a  solicitor  to  the  amount  of  his  bill 
of  costa 

Upon  this  subject  the  authorities  are  clear.  In  BaUde 
V.  Ghandleaa  {a),  Lord  EUeriborough  says,  "An  attoniey 
is  only  liable  for  crassa  negligentia;  and  it  is  impossible  to 
impute  that  to  the  Defendant  for  not  discovering  a  defect 
in  the  memorial  of  an  annuity,  which  was  subsequently 
held  to  be  a  defect  upon  a  very  doubtful  construction  of 
the  statute."  In  EUdngton  v.  HoUand  (6),  where  one  of 
two  judges  doubted  as  to  the  suflSciency  of  an  attorney's 
attestation,  it  was  held  by  both,  that>  even  if  insufficient, 
the  attorney  was  not  guilty  of  that  crassa  negligentia  which 
disentitled  him  to  recover,  the  mistake  being  made  in  con- 
struing a  doubtful  Act  of  Parliament;  Parke,  B.,  observing, 
"  He  has  not  infringed  any  plain  rule  of  law  or  point  of 
practice;  the  utmost  that  can  be  said  is,  that  he  has  mis- 
construed a  doubtful  Act  of  Parliament"    And  Alder- 

(a)  .3  Camp.  17,  20.  (6)  9  M.  &  W.  659,  661,  662. 
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8on,  B.:  ''It  would  be  moet  luifiEkir  if  an  attorney  were  to  be 
preduded  from  reoovering  his  fiEur  remuneration  merely  be- 
cause he  has  made  a  mistake  in  construing  a  doubtful  Act 
of  Parliament  Laidler  v.  EUiott  (a)  and  Kemp  y. 
BurtQ))  were  decided  on  the  same  principle,  that  the  error 
in  the  interpretation  of  a  doubtful  rule  of  Ck>urt,  or  doubtful 
Act  of  Parliament,  is  not  crassa  negligentia.  And,  lastly, 
in  Purvea  v.  LcmdeU  (c),  Lord  Campbell  lays  it  down,  that» 
in  order  to  maintain  an  action  for  negligence,  "it  is  neces* 
saiy  that  the  professional  adviser  shoxdd  be  guilty  of  some 
misconduct — some  fraudulent  proceeding,  or  should  be 
chargeable  with  gross  n^ligence,  or  with  gross  ignoranca 
It  is  only  upon  one  or  other  of  these  grounds  that  the 
client  can  maintain  an  action  against  the  professional  ad- 
viser "  (d) And  again,  "  it  is  only  if  he  has  been 

guilty  of  gross  n^ligence;  because  it  would  be  monstrous 
to  say  that  he  is  responsible  for  even  &lling  into  what  must 
be  considered  a  mistake.  Tou  can  only  expect  from  him 
that  he  will  be  honest  and  diligent;  and  if  there  is  no 
fault  to  befcund  either  with  his  integrity  or  diligence,  that 
is  all  for  which  he  is  answerable''  (e).  [The  Vice-Chan- 
CELLOB. — ^The  error  Pugh  has  made  seems  to  have  been, 
that  he  so  conducted  what  he  intended  to  be  a  cross-exami- 
nation as  to  make  the  depositions  evidence  in  chief  Had 
he  cross-examined,  his  clients  might  have  got  a  decree.] 
Cross-examination  would  not  have  answered  his  clients' 
purpose,  which  was  not  to  discredit,  but  to  get  from  the 
witnesses  feusts,  in  their  knowledge,  material  to  the  relators' 
case;  and  for  this  purpose  it  was  necessary  to  get  the  evi- 
dence in  such  a  form  that  he  could  be  sure  of  being  able  to 
read  it,  which  he  could  not  have  been  had  he  simply  cross- 
examined. 


1866. 


Argument. 


(a)  3  B.  &  C.  738. 
(()  4  B  &  Ad.  424. 
W  12  CL  &  F.  91. 

VOL  n. 


(d)  Id.,  p.  102. 

(e)  Id.,  p.  103. 


K.  J. 


Argument  4 
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1865^  [The  ViCB^HANCELLOR.— That  argument  seems  scarcely 

consistent  with  the  case  made  by  Mr.  Pugk.  The  whole 
case  made  by  him  in  the  Attomey-Oenerdl  v.  Dew,  and 
in  his  affidavit  upon  the  present  occasion,  is,  that  be  in- 
tended to  cross-examine — ^that  the  examination  in  chief 
was  an  unfortunate  error.  Do  any  of  the  authorities  apply 
to  the  case  of  such  an  error — an  error  in  a  point  of  prac- 
tice in  the  conduct  of  a  cause  ?  That  is  a  department  for 
which  the  solicitor  is  supposed  to  make  himself  peculiarly 
responsible.] 

Purves  V.  Landell  and  Kemp  v.  Burt  apply  to  such  a 
case.  And  this  was  a  point  of  practice  which  the  statute 
had  rendered  unsettled. 

Besides,  it  is  clear  from  the  evidence  that  the  error  arose 
from  there  being  no  cross  interrogatories  at  hand,  and  was 
attributable  at  least  as  much,  if  not  entirely,  to  the  Com- 
missioner; and  that  this  was  the  opinion  of  the  Judge  is 
clear  from  his  suppressing  the  depositiona  * 

[The  Vice-Chancellor — I  feel  the  difficulty — and  it 
is  a  very  great  difficulty — as  to  the  construction  of  the  Act 
But,  looking  to  the  case  made  by  Mr.  Pugh,  it  seems  to 
me  that  the  idea  of  sheltering  him  imder  the  obscurity  of 
the  Act  is  an  after-thought  on  your  part  The  course  he 
intended  to  take,  and  which,  but  for  this  mistake,  he  would 
have  taken,  would  have  avoided  all  the  difficulty  you  attri- 
bute to  the  Act  He  has  launched  his  client  into  the  diffi- 
culty by  a  gross  mistake.  The  only  argument  you  urge  for 
him  seems  to  be,  that  had  he  done  deliberately  vfhed,  in 
&ct,  he  did  by  this  mistake,  he  would  not  now  be  charge- 
able with  crassa  negligentia.] 

He  thought  the  Commissioner  would  take  down  the 
answers  of  the  witnesses  as  answers  on  cross-examination. 
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[The  Yice-Chancellor — ^Bat  that  was  a  great  mistake.] 
It  is  the  merest  technical  distinction  which  in  this  Court  is 
taken  between  examination  in  chief  and  cross-examination. 

Mr.  Charles  Hall  (in  the  absence  of  Mr.  R6U,  Q.  C.)  for 
thePlamtiE 

This  claim  must  be  disallowed.  The  authorities  shew 
that  a  solicitor  "  is  liable  for  the  consequences  of  ignorance 
or  non-observance  of  the  rules  of  practice  of  the  Courts  for 
want  of  care  in  the  preparation  of  the  cause  for  trial,  or  of 
attendance  thereon  with  his  witnesses,  and  for  the  nus- 
management  of  so  much  of  the  conduct  of  a  cause  as  is 
usually  and  ordinarily  allotted  to  his  department  of  the  pro- 
fession: per  Tindal,  C.  J.,  in  Oodefroy  v.  DaMon  (a).  He 
most  exercise  proper  caution:  Montriou  v.  Jeffery8(b), 
And  it  is  not  sufficient  for  him  to  shew  that  he  has  had  the 
best  intentions,  and  that  the  miscarrisige  has  arisen  from 
inadvertence:  HiU  v.  Feather8tonhaugh{c).  The  client 
is  entitled  to  expect  from  his  solicitor  the  same  degree  of 
skill,  diligence,  and  caution  which  is  expected  from  engi- 
neers, medical  men,  and  other  professional  persons. 

And  where  a  solicitor  brings  a  claim  like  the  present,  it 
lies  with  him  to  shew  affirmatively  that  he  has  done  all 
that  he  ought  to  have  done,  and  not  with  the  client  to  shew 
negatively  that  the  solicitor  has  not  done  his  duty:  per 
Lord  Tenterden,  C.  J.,  in  Allison  v.  Rayner  (d).  This  the 
Defendant  has  not  shewn  ;  on  the  contrary,  it  is  clear  that 
he  has  committed  an  error  in  a  part  of  the  conduct  of  the 
cause  which,  in  the  words  of  TiTidal,  C.  J.,  is  "  ordinarily 
allotted  to  his  department  of  the  profession.'"  In  Purvea 
V.  Landed  it  is  admitted,  that  misconduct  would  render  a 
solicitor  liable,  and  we  have  misconduct  here. 

(a)  6  Bing.  468.  (c)  7  Bing.  569. 

(6)  By.  &  IL  317.  (d)  7  R  &  C.  441. 
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As  to  his  defence,  that  he  was  supported  by  the  opinion 
of  his  counsel — [The  Yice-Chancellob. — I  do  not  think 
the  counsel's  opinion  toudies  it  at  alL]  So  far  from  it^  that 
opinion  makes  against  him.  He  disregarded  the  opinion 
of  his  counsel,  who  dissuaded  him  from  even  cross-exami- 
nation. 


Neither  is  he  protected  by  the  passage  cited  fitim  Mr. 
HeaMam,,  Had  he  meant  to  rely  upon  that  passage,  he 
ought  to  have  obtained  an  order  to  examine  the  Defend- 
antB»  as  Mr.  Heojdlam,  states  at  p.  853,  citing  Legh  v.  If^r 
liama.  Besides,  he  ought  not  to  have  filed  a  replication. 
He  has  committed  a  series  of  blunders.  The  interpretation 
of  the  statute  has  been  decided  in  this  veiy  case  of  the 
A  ttomey-OeneraZ  v.  Dew.  [The  Vicb-Chanckllob.— The 
report  does  not  state  that  the  statute  was  cited.]  But  it 
must  have  been  considered.  [The  Yice-Chancellob. — 
Had  he  intended  to  rely  upon  the  statute,  could  his  conduct 
have  been  called  crassa  negligentia?]  I  submit  that  it  could ; 
but  the  fact  is,  that  he  never  intended  to  rely  upon  Mr. 
Headta/nCs  view  of  the  statute. 

[The  Vicb-Cbtakcellor. — Do  the  authorities  decide  the 
question  of  the  amount  to  be  disallowed;  for  instance, 
where  there  have  been  disbursements  in  the  cause?  Sup- 
pose, before  the  error  occurred,  the  relators  had  been  or- 
dered to  pay  certain  costs,  incurred  properly,  and  not  in 
consequence  of  any  error  on  the  part  of  the  solicitor, 
and  the  solicitor  had  paid  those  costs,  would  that  payment 
be  disallowed?] 


All  is  to  be  disallowed — not  the  last  brick  which  breaks 
the  wall  The  contract  between  solicitor  and  client  is  one 
entire  contract,  as  is  shewn  by  the  rule  as  to  the  operation 
of  the  Statute  of  Limitations  upon  a  solicitor's  bill,  where 
upon  this  principle  time  nms  from  the  date  of  the  last  item. 
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Mr.  JcvmeSj  Q.  C,  in  reply,  relied  upon  Lord  CamphM'a 
statement  of  the  law  in  Purvea  v.  LamdM,  as  establishing 
that  all  a  client  has  a  right  to  expect  from  his  solicitor  is, 
that  he  will  be  honest  and  diligent 

Then,  in  this  case,  the  Court  would  not  construe  too 
strictly  against  Mr.  Pugh  what  he  said  in  his  affidavit 
about  having  intended  to  cross-ezamina  All  he  said  was, 
that  he  relied  on  the  agreement  as  a  sufficient  authority  to 
enable  the  CSommissioners  to  put  questions  '*by  way  of 
cross-examination."  And  that  is  the  light  in  which  the 
examination  of  an  adverse  witness  is  viewed  in  all  cases, 
whether  it  be  obtained  by  interrogatories  in  chief,  or  cross 
interrogatoriea 

At  all  events,  the  objection  ought  not  to  be  extended  to 
the  whole  bill;  it  would  be  extremely  hard  to  confiscate 
moneys  paid  by  Pugh  to  other  persons  on  behalf  of  his 
client 

Judgment  reserved. 


1850. 


ArguimtfiU, 


Vice-Chancellor  Sir  W.  Page  Wood: — 

I  fiiUy  concur  in  what  was  urged  in  support  of  the  pre- 
sent daim  to  this  extent^  that  if  the  case  were  simply  one 
in  which  Defendants  had  been  called  as  witnesses  on  the 
part  of  the  relators,  and  in  which  it  had  proved  on  that 
account  impossible  to  obtain  a  decree,  it  would  not  have 
been  a  case  of  crassa  negligentia.  Looking  to  the  stat 
6  &  7  Vict  a  85,  and  to  the  opinions  which  have  been  ex- 
pressed on  that  statute  (although  I  do  not  intimate  the 
slightest  doubt  in  my  own  mind  as  to  the  interpretation  to 
be  pat  upon  the  statute,  and  even  if  it  had  been  relied  upon  in 
the  argument  before  Vice-Chancellor  Knight  Bruce,  I  think 


If  ay  25th. 
Judgment. 


JwdgmeiU, 
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1865.^  the  great  probability  is  that  his  decision  would  not  have 
been  different  from  what  it  was),  and  looking  to  the  doubt 
expressed  by  Lord  Truro,  besides  what  might  have  beea 
urged  on  the  authority  of  EUcifigton  v.  Holland  and  Pur- 
vea  V.  LandeU,  it  would  have  been  impossible  in  such  a 
case  as  I  have  supposed  to  hold  that  there  had  been  on  the 
part  of  the  solicitor  such  crassa  negligentia  as  would  dis- 
entitle him  to  sue. 

But  the  foundation  of  the  argument  in  the  case  supposed 
is,  that  the  solicitor  acted  bona  fide,  and  used  ordinary  dili- 
gence and  ordinary  skill,  and  that  so  acting  and  using  such 
diligence  and  skill,  he  was  misled,  and  misled  simply  on  a 
doubtful  point  of  law,  into  taking  a  step  which  ultimately 
proved  ruinous  to  his  clients.  Now  this  case  is  wholly 
different  from  the  case  supposed  ;  Mr.  Pugh  has  not  been 
misled  by  anything  of  the  kind.  It  is  impossible;,  con- 
sistently with  the  facts  in  evidence,  to  hold  that  he  had  in 
the  least  considered  the  point  of  law  with  a  view  to  ex- 
amining the  Defendants  Oowland  and  Le&'Wa/nier  as  wit- 
nesses on  the  part  of  the  relators.  He  had  taken  Mr. 
Wray'a  opinion  whether  they  could  be  examined  as  wit- 
nesses on  the  part  of  their  co-Defendant  Dew,  and  Mr. 
Wray  had  given  his  opinion  that  they  could.  Having 
taken  that  opinion,  Mr.  Pugh  was  attending  where  the 
witnesses  were  to  be  examined,  and  one  of  the  rektors 
suggested  that  it  was  desirable  for  him  to  examine  the  De- 
fendants Oo^oland  and  Lee-Warner,  in  order  to  elicit  the 
truth.  I  am  putting  it  most  favourably  now  for  Mr.  Pugk 
I  will  suppose  that  the  relators  said  to  him,  *  It  is  desirable 
to  examine  these  witnesses,  for  we  have  had  a  oonveisation 
with  them,  and  they  are  able  to  state  some  very  important 
matters  in  our  favour."  It  is  immaterial  whether  his  clients 
said  '  examine  or  cross-examine,'  because  the  client  is  not 
supposed  to  know  anything  of  such  technicalities ;  but  the 
solicitor  was,  no  doubt^  well  aware  of  the  right  oouise. 
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Having  £ftVOurable  witnesses  produced  by  the  other  side,      ^  isgfl. 
the  right  course  was  to  cross-examine  them,  and  that  was 
the  course  he  intended  to  taka 


It  was  argued  that  cross-examination  would  have  been 
open  to  the  difficulty,  that,  if  the  examination  in  chief  was 
not  read,  then  the  benefit  of  the  supposed  favourable  evi- 
dence might  be  lost  to  the  relators,  because,  the  examination 
in  chirf  not  being  read,  the  crosa-examination  could  not 
be  read  either.  That  is  true,  and  I  should  be  quite  willing 
to  accede  to  the  argument  if  it  were  consistent  with  the 
facts  before  me ;  but  the  fact  is,  that  Mr.  Pugh  did  think 
fit  to  cross-examine^  he  thought  it  best  to  do  so,  and 
throughout  his  affidavit  he  says  fiurly  enough  that  such  was 
his  object  [His  Honour  read  the  affidavit  to  shew  this.] 
It  is  true  that  at  the  dose  of  his  affidavit  he  says, — ''  I 
also  considered  that  their  evidence  was  material  on  behalf 
of  the  informant,  as  the  prayer  of  the  information  against 
them  was  for  their  dismissal  from  the  trusteeship  of  the 
charity;  and  I  considered  myself  justified  in  the  course  I 
pursued  from  having  perused  the  statute  6  &  7  Vict  a  85, 
and  DanieU'a  Chcmcery  Practice  by  Headlam,  and  also 
from  having  received  the  opinion  of  our  counsel  Mr.  Wray!* 
But  it  cannot  be  argued  bom  that  passage  that  he  con- 
sidered he  was  justified  in  examining  in  chief,  because  the 
whole  of  the  affidavit  shews  that  he  intended  to  cross-ex- 
amine, and  to  cross-examine  only. 

The  opinion  that  Mr.  Wray  gave  cannot  justify  the 
solicitor  in  the  course  he  took,  for  Mr.  Wray,  whether  cor- 
rectly or  not,  advised  him  not  to  cross-examine,  because 
cross-examination  would  give  weight  to  the  examination  of 
die  witnesses  in  chief  on  the  part  of  their  co-Defendant 
Dew,  and  possibly  preclude  the  relators  firom  objecting  to 
their  testimony  on  the  groimd  of  their  being  interested  wit- 
nessesL    It  is  impossible  for  Mr.  Pugh  to  rely  on  that  opin- 


Jfkigmtm. 
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ion  as  justifying  either  his  examination  of  the  witnesses  in 
chief,  or  his  intention  to  cross-examine  them.  And  by  this 
blunder,  which  really  seems  to  be  a  blunder  of  the  most 
gross  description,  instead  of  putting  cross-interrogatoriee^ 
interrogatories  in  chief  are  exhibited,  and  the  witnesses  are 
made  witnesses  in  chief  instead  of  being  examined  on  cross- 
interrogatorie& 

It  was  argued  that  the  view  I  take  is  an  adherence  to 
the  letter  and  not  to  the  substanca  It  seems  to  me  to 
be  the  substance  itself  The  solicitor  has  taken  a  course 
which  has  led  to  the  whole  difficidty.  He  cannot  say,  'It 
was  a  moot  point  whether  by  examining  in  chief  I  should  or 
should  not  prevent  a  decree  being  taken  against  the  De- 
fendants, and  it  being  a  moot  point  I  ought  not  to  be 
liable.'  Had  he  cross-examined,  that  moot  point  never 
would  have  arisen ;  there  would  never  have  been  any 
question  of  a  doubtful  character  at  all ;  he  would  have  had 
a  plain  straightforward  case;  would  have  got  all  the  benefit 
of  the  examination,  and  no  que^on  of  this  kind  would 
have  arisen.  He  by  his  n^ligence  has  caused  it  to  arise. 
He  by  his  n^ligence  has  brought  his  clients  up  to  a  doubt- 
ful point  of  law  which  never  need  have  arisen,  and  that 
doubtful  point  has  proved  fatal  to  their  causa 

The  fact  of  a  solicitor  by  his  negligence  placing  his 
client  in  a  difficulty  of  this  discription,  is  that  which  the 
Court  is  bound  to  call  crassa  negligentia — ^the  circumstance 
of  his  putting  an  examination  in  chief  instead  of  a  cross- 
examination  is  crassa  negligentia  The  teiins  used  by  Parke, 
B.,  in  EVcmgton  v.  Holland  {a),  are  these — "The  soli- 
citor has  not  infringed  any  plain  rule  of  law  or  point  of  prac- 
tice. ''  Here  the  solicitor  has  infringed  a  plain  point  of  prac- 
tice, in  putting  in  interrogatories  in  chief  instead  of  cross 


(o)  9  M.  &  W.  661. 
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intenogatoriea  hi  Purveay.LandeU  (a),  Lord  Lyrtdhurst,        1856. 
C,  admits  that  where  an  attorney  has  shewn  a  *'  want  of 
reasonable  skill,''  he  is  liable  in  an  action  for  negligence ; 
and  in  this  very  case  of  The  Attomey-Oeneral  v.  Dew,  as 
reported  by  De  Oex  &  Smcde,  the  learned  Judge  says,  "  I  ^^'^^ ' 

cannot  but  attribute  to  error  and  want  of  knowledge^  and 
to  no  design  or  intention  of  abandoning  the  case  against  Mr. 
6ofda/nd  or  Mr.  Le^-Wamer,  that  they  were  examined, 
as  they  were,  in  chief  in  support  of  the  information,  in  sup- 
port of  which  they  might  have  been,  as  Mr.  Dew's  witnesses, 
cross-examined"  (6).  The  case  is  the  same  as  if  it  had  hap- 
pened at  law,  where  there  can  be  no  doubt  the  solicitor 
would  have  been  responsibla 

That  is  the  effect  here:  and  although  one  may  greatly 
regret  it  as  rt^ards  the  position  of  the  solicitor,  still  it  is  a 
case  of  hardship  on  both  sides;  and  where  the  hardship 
must  taXL  one  way  or  the  other,  the  question  is,  whether 
it  ought  not  to  £sJl  on  the  party  who  has  been  guilty  of 
negligenca 

With  r^ard  to  the  remaining  question,  whether  the 
whole,  or  only  a  part^  of  the  bill  is  to  be  disallowed,  I  have 
examined  the  authorities,  and  I  find  they  establish,  that 
where,  as  heres,  a  solicitor  has  been  retained  for  and  has  un- 
dertaken a  particular  business,  his  bill  of  costs  for  carrying 
that  business  through  to  its  conclusioiris  but  one  bill;  and 
where,  as  here,  the  business  in  question  is  the  prosecution 
of  a  suit^  and  the  solicitor  has  by  his  crassa  negligentia  in 
the  conduct  of  that  suit  caused  the  suit  to  be  lost,  he  can- 
not recover  any  portion  of  his  bill.  I  refer  to  the  class  of 
authorities  of  which  one  of  the  latest  is  J^hitehead  v. 
Lord  (c),  and  which  decide  that  a  solicitor  cannot  bring  his 
action  for  a  bill  of  costs  until  the  whole  of  the  business  is 

(a)  12  CL  &  F.  107.    (b)  3  De  G.  &  S.  495,  496.    (c)  7  Ezoh.  691. 
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done,  except  in  a  case  where  there  has  been  a  stipulatioD, 
that,  until  the  client  furnishes  him  with  money,  he  cannot 
go  on  with  his  case.  A  solicitor  has  but  one  retainer— it 
is  all  one  work  and  one  business  that  he  imdertakes  to  cany 
through;  and  here  it  is  in  relation  to  that  one  business  that 
Mr.  Pugh  has  failed 

Mr.  JTame^.— There  have  been  disbur8ement& 

The  Yicb-Chanceixob. — If  there  are  any  particular 
items,  they  had  better  be  stated  in  Chambera  I  am  afiaid 
you  will  find  that  the  principle  will  apply  to  alL 

Mr.  RolL — ^The  disbursements  in  the  suit  will  follow  the 
decision. 


Jfdy  2nd,  By  the  certificate  of  the  Chief  Qerk,  the  whole  of  the 
claim,  with  the  exception  of  a  simi  of  bl,  178.  6d,  was  dis- 
allowed. 


Jidy  24<*.  Mr.  Pvgh  appealed,  but  the  question  was  not  re-aigued 
Upon  the  matter  being  opened  before  the  Lords  Justices^ 
the  claim,  by  the  consent  of  the  respondent,  was  settled 
at  3762. 
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In  re  the  STAT.  10th  &  11th  VICT,  a  96,  jan.  seth. 

AND 

In  be  CAZNEAU'S  LEGACY  undeb  HOUSMAN'S 
WILL  A. 


On 


the  14tb  of  December,  1855,  Spry  and  TvU,  ex©-  Praetiee—io 

cutors  of  the  will  of  CcUherme  Hauaman,  who  died  in  96— 4<a  Order 

February,  1855,  paid  into  court  under  the  Trustee  Belief  %l^^'^ 

Act  (10  &  11  Vict  a  96),  1693Z.  14*.  9d.  Consola,  and  —PetUi<n^ 

252.  I4t8.  4(2.  cash,  bequeathed  by  the  testatrix  to  Cazneau.        - — 

Where  truB- 
teee,  hAving 

On  the  7th  of  January,  1856,  /S^pry  and  TuU  applied  by  ^"^^^^ 

petition  under  the  4th  Order  of  the  10th  of  June,  1848,  for  der  the  Tnis- 

a  distribution  of  the  fund.  (lo  &  11  vict 

a  96),  aftez^ 

On  the  14th  of  January,  1856,  a  petition  for  the  dis-  by  petition 

tribution  of  the  same  fund  was  presented  by  Lister  and  order  oAhe 

Morgan,  the  official  assignees,  under  a  fiat  in  bankruptcy,  Jg^®**^"^®' 

awarded  and  issued  against  Caaneau  in  1837.  distribution  of 

^  the  fund,  the 

Court  has  ju- 

The  fund  was  also  claimed  by  mortgagees  under  an  in-  nsdicUon  to 

make  an  order 

denture  of  assignment  executed  by  Cazneau  in  November,  upon  thepeti- 
losc  tion,  andis 

^^^'  bound  to  ex. 

— ^-^  erdsethat 

jurisdiction. 

But  where 

Mr.  Danid,  Q.  C,  for  the  executors.  such  a  petition 

was  presented 
b]^  trustees 

Mr.  RoU,  Q.  C,  and  Mr.  Eddie,  for  LisUr  and  Morgmi,  without  oon- 
asked  to  have  the  petition  of  the  executors  dismissed,  with  parties  claim- 

0^^  mg  beneficial 

interests  in  the 
fund,  and  no 

We  contend,  in  the  first  place,  that  trustees  are  not  en-  cause  was 
titled  to  present  a  petition  for  the  distribution  of  a  fund  trustees ^or^ 

taking  upon 
themselves  to 

be  the  movers  in  the  matter,  the  Court,  to  discourage  such  applications,  allowed  them 

only  respondentia  costs. 
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1856.        which  they  have  themselves  paid  into  court       It  is  an 
jn  re        abuse  of  the  Act    The  object  of  the  Act  was,  the  relief  of 
^Ltoaot  '     trustees.    That  object  is  attained  when  the  trustees  pay  the 
UNDBB  Houa-  trust  fund  into  court     By  the  fiwjt  of  payment^  their  lia- 
—  bility  ceases.     It  is  no  part  of  their  business  to  see  to  the 

ArfftmefU.     djgtrib^n  of  the  fund.     If  trustees  are  entitled  to  petition 
for  the  aistribution  of  a  fund,  they  may  do  so  the  instant 
after  they  have  paid  it  into  court    [The  Y icb-Chancellor. 
— In  re  Cooper^s  Trust,  I  made  an  order  upon  a  petition 
presented  by  trustees  for  the  distribution  of  a  fund  which 
had  been  paid  into  court  under  the  Act,  and  the  Lords 
Justices  affirmed  my  order.     It  is  true  that  in  that  case  all 
the  parties  interested  were  desirous  that  the  petition  should 
be  so  presented :   but  if  your  contention  upon  the  first 
point  is  rights  that  order  was  wrong;  for  your  argument 
would  prove  that  the  Court  has  no  jurisdiction  to  adju- 
dicate upon  a  petition  so  presented.]     But  admitting,  that 
in  a  proper  case,  and  where  all  the  parties  interested  dedre 
it,  the  Court  has  jurisdiction  to  adjudicate  upon  a  petition 
thus  presented,   we  contend,  secondly,  that  this  is  not  a 
proper  case  for  the  exercise  of  that  jurisdiction;  and  that 
in  this  case  the  petition  of  the  executors  should  be  dis- 
missed, with  costa     Here  there  has  been  nothing  to  justify 
such  an  applicatioiL     There  was  no  delay  on  the  part  of 
those  entitled  to  the  fund,  whose  claims  were  of  an  intricate 
nature,  requiring  time  to  prepare  them  for  the  hearing. 
For  this  not  a  month  is  allowed  them  by  the  executors, 
whose  object  has  been  simply  to  run  a  race  with  their 
cestuis  que  trustent,  to  see  which  could  first  present  a  peti- 
tioiL  [The  Yice-Chancellob. — If  they  were  wrong  in  thus 
presenting  a  petition,  was  it  the  right  way,  to  remedy  that 
impropriety,  for  you  to  file  a  coimter  petition?]     Their  pe- 
tition was  answered  on  the  7th  of  January— ours  on  the 
14th;  and  on  the  11th  we  informed  them  that  we  had  in- 
structed counsel  to  prepare  a  petition. 

Mr.  Cairns,  for  the  mortgagees. 
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The  Vicb-Chancellor — I  am  dearly  of  opinion  that  I 
have  jurisdiction  to  make  an  order  upon  a  petition  thus 
presented,  and  I  am  bound  to  exercise  that  jurisdiction. 


1856. 


In  re 

CaX9SAU*8 

.    .  .  Lboaot, 

Bnt^  as  to  costs^  it  is  a  very  differeAt  matter;  and  upon  this,  under  Hous* 

T         .  ,  ,  mam's  Will. 

I  must  hear  a  reply.  

ArgmmmL 
Mr.  Daniel,  Q.  C,  in  rejJy. — If  the  trustees  were  en- 
titled to  present  a  petition,  if  the  Court  can  adjudicate  upon 
the  petition  they  have  presented,  and  if  they  have  not  in- 
volved the  other  parties  in  any  greater  expense  than  they 
would  otherwise  have  incurred,  why  are  they  not  to  have 
their  costs?  Here  the  petition  was  contained  in  three 
brief  sheets,  and  was  served  only  upon  the  parties  interested. 

The  conduct  of  Lister  and  Morgwa,  in  presenting  a 
counter  petition,  after  they  had  notice  of  the  petition  of  the 
trustees^  is  utterly  indefensibla 


Vicb-Chancellob  Sir  W.  Paqb  Wood: — 

It  is  ^ite  clear  to  me  that  I  have  jurisdiction  to  ad- 
judicate upon  a  petition  thus  presented  by  trustees  for  the 
distribution  of  a  fund  which  they  have  paid  into  court 
It  was  at  first  doubted  whether  any  relief  could  be  given 
to  respondents  on  a  petition  presented  by  a  party  in  a  dif- 
ferent interest^  but  such  jurisdiction  was  first  exercised  by 
Lord  Cottenkam,  C,  in  Oaffee's  TTU8t(p)\  and  afterwards  I 
took  upon  myself /it  re  Cooper's  Trust,  where  all  the  parties 
wished  the.petition  to  be  so  presented,  to  make  an  order  upon 
a  petition  presented  by  trustees  for  the  distribution  of  a 
fond  paid  into  court;  and  my  order  was  affirmed  by  the  Lords 
Justices  without  any  objection  upon  the  point  of  jurisdiction. 

The  main  question  is  as  to  the  propriety  of  the  trustees' 
conduct  in  taking  upon  themselves  to  present  such  a  peti* 

(a)  1  M'N.  &  Q.  541. 
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1856.        tion;  and  I  believe  this  is  the  first  instance  in  which  that 

In  re        question  has  arisen — ^the  first  instance  in  which  trustees 

^Lbqaot '*''    ^*^®  taken  upon  themselves,  without  the  consent  of  the  par- 

UNDEB  Hous-   ties  claiminjF  to  be  beneficially  interested  in  the  fund,  to 

MAN'S  Will.  ^  f..       .      ^    j-^  -u^- 

present  a  petition  for  its  distnbution. 


Jndgment, 


What  has  been  the  conduct  of  these  trustees?  By  the 
payment  of  the  fund  into  courts  they  had  secured  to  them- 
selves all  the  indemnity  to  which  they  could  possibly  be 
entitled.  Everything  which  they  had  the  slightest  in- 
terest in  seeing  done,  was  done.  They  were  indemnified  in 
toto.  What  right  had  they,  after that^  to  affect  the fundin 
respect  of  costs — ^to  take  upon  themselves  to  be  the  movers 
in  a  matter  in  which  other  parties  were  very  materially  in- 
terested, but  in  which  they  had  no  interest  whatever? 

If  a  trustee,  having  occasion  to  deal  with  another  fund 
the  distribution  of  which  is  dependent  upon  the  manner  in 
which  the  fund  he  has  paid  into  court  may  eventually  be  dis- 
tributed, should  find  that  fund  allowed  to  remain  undistri- 
buted, and  the  whole  question  allowed  to  be  hung  up  inde- 
finitely, it  would  be  a  different  matter.  But^  in  suflh  a  caso, 
what  is  the  duty  of  the  trustee?  Clearly  not  at  this  short 
notice  to  apply  for  its  distribution;  but  to  conmiunicate 
with  the  parties  claiming  to  be  beneficially  interested,  and 
ascertain  from  them  whether  they  are  not  going  to  take 
some  steps  to  bring  the  matter  to  a  conclusion. 

It  was  impossible  for  these  trustees  to  imagine,  that^  where 
so  large  a  sum  as  the  present  was  at  stake;  no  step  would 
be  taken  by  the  claimants. 

I  hope  it  will  be  a  sufficient  discouragement  to  such  con- 
duct as  the  present  on  the  part  of  trustees,  if  I  give  them 
in  this  matter  only  such  costs  as  they  would  have  had  if 
served  with  a  proper  petition. 

[The  Court  eventually  made  one  order  upon  both  peti- 
tions, and  gave  the  executors  respondents'  costs  on  both.] 
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1856. 


THE  GREAT  CAMBRIAN  MINmO  AND 
QUARRYING  COMPANY: 

HAWKINS'  Case. 


I 


In  re  the  joint  STOCK  COMPANIES  WINDING-     Jan,  18M. 
UP  ACTS,  18*8  AND  1849; 

Jwid  Sioek 
^'^^  Compania 

Winding^p 
Acts,  1848, 
1849— CbiKri- 
hutory — 
Notice — Ac- 
ouiescenee — 
Zae&efl — Sig* 

N  1853  the  company  waa  projected,  and  a  prospectus  jiJI^  ^^ 

issued,  which  was  headed  thus: —  .     .": 

pany  by  its 
.  .        ^  proapectua 

"The  Great  Cambrian  Mimng  and  Quarrymg  Company,  andoertificates 
In  30,000  shares  of  II.  each,  to  be  paid  upon  aUotment  ^i'^^j 

in  80,000 

"  To  be  conducted  upon  the  cost-book  principle,  and  the  jJch^to^ij' 

accounts  audited  every  two  monUia  No  deed  to  be  signed/'  conducted 

"  upon  the  ooat* 

bookprindple. 

At  a  meeting  held  on  the  15th  of  September.  1853,  it  "^ZT 

was  resolved,  that  the  adventure  should  be  conducted  on  ^y  one  of 

which  the 

the  cost-book  principle,  under  the  following  amongst  other  company  was 
«  to  be  oonai- 

^^^' —  dered  as  con- 

stituted,  and 

1.  That  the  adventure  should  be  divided  into  30,000  to  be  at  liberty 

to  oommenoe 
bnaineas,  so 
won  u  ooe-tbird  of  the  shares  should  haTO  been  subscribed;  and  by  another  that  no  person 
sho^d  be  recognised  as  an  adventurer  in  or  entitled  to  any  benefit  from  the  company  until 
he  diould  have  signed  the  rules,  and  be  duly  registered  in  the  cost-book  as  an  adventurer. 
W.  H.  having  seen  the  prospectus,  but  not  the  rules,  applied  verbally  and  paid  for  and  received 
certiBcates  of  shares  in  the  company.  The  certificates  stated  that  the  shares  were  to  be 
held  subject  to  the  rules  of  the  company.  The  company  fiuled.  W.  H,,  a  year  after  he 
received  the  certificates,  brought  an  action  to  recover  his  money,  and  the  action  was  oom- 
promised. 

Htldf  Istly: — That  the  certificates  were  notice  of  the  rules;  and  although  W,  H,,  assum- 
ing him  not  to  have  had  previous  notice,  woiddhave  been  allowed,  perhaps,  a  reasonable  locus 
pcenitentis  to  return  the  certificates,  still,  having  retained  them,  and  not  having  brought 
nis  sction  for  a  year,  he  must  be  taken  to  have  acquiesced  in  and  be  bound  by  the  rules. 

Zndly.  That  although  W.  H.  had  not  signed  the  rules,  still,  having  applied  and  paid  for  and 
Accepted  the  certificates  of  shares,  he  had  authorised  the  company  to  register  his  name  in 
the  coat-book  without  his  signing  the  rules;  the  contract  was  complete,  and  he  was  a 
"  contributory ." 
CottAwk  PrwuipU, 

Roles  peculiar  to  the  cost-book  system  must  be  proved. 
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1856. 

In  re 

Thk  OsiAT 

Gakbriak 

Mining  and 

qoabbtinq 

Company; 

Hawkins* 

Casb. 

SiaiemeHt, 


parte  or  shares,  numbered  in  regular  order  from  1  to 
30,000;  and  upon  eachi>f  which  12.  should  be  paid  at  the 
time  of  issuing  the  same. 

2.  That  the  several  persons  who  should  subscribe  for 
any  of  the  shares  should,  upon  signing  the  rulec^  be  respec- 
tively entitled  to  a  certificate  or  oertifi^tes,  under  the 
hands  of  three  of  the  directors  of  the  adventure,  of  his  be- 
ing the  proprietor  of  the  shares  in  the  adventure  for  which 
he  should  have  subscribed  and  signed  the  rules. 

4.  That  when  and  as  soon  as  one  third  part  of  the 
30,000  shares  should  have  been  subscribed,  the  adventurers 
should  be  and  continue  associated  for  the  purposes  of  the 
adventure,  and  the  directors  should  have  full  power  to  do 
all  acte  and  things  authorised  by  the  rules  and  regulations 
in  the  same  manner  as  if  the  whole  of  the  30,000  parts  or 
shares  were  actually  subscribed  for. 

37tL  That  no  -person  should  be  recognised  as  an  ad- 
venturer in  the  company,  or  entitled  to  any  benefit  there- 
fix>m,  until  he  should  have  signed  the  rules  of  the  company, 
and  be  duly  roistered  in  the  cost-book  as  an  adventurer. 

In  1854<,  Hawki/na  having  seen  the  prospectus,  but  not 
the  rules  of  the  company,  applied  verbally,  through  the  so- 
licitor of  the  company,  for  550  shares,  for  which  he  paid 
the  requisite  amount,  and  received  certificates  in  the  fol- 
lowing form: 

"2061. 
'*  The  Great  Cambrian  Mining  and  Quarrying  Company. 

"  In  30,000  parts  or  shares  of  12.  each.    To  be  conducted 
on  the  cost-book  principle. 
"No.  10,301  to  10,305. 

"Five        ." 
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"This  is  to  certify  that  the  holder  of  this  certificate  is 
the  proprietor  of  five  parts  or  shares  in  the  Cambrian  Min- 
ing and  Quarrying  Company,  to  be  held  subject  to  the 
rules  of  the  company,  upon  each  of  which  the  sum  of  12. 
has  been  paid. 

"  London,  the  10th  day  of  December,  1853/' 

[Then  followed  signatures^  and  a  reference  to  the  corre- 
sponding entries  in  the  company's  books.] 

The  scheme  proved  a  fiailure,  and,  in  consequence  of  the 
debts  and  liabilities  of  the  company,  a  call  of  2a.  6d  per 
share  was  made  upon  the  shareholders. 

Subsequently,  in  April,  1855,  and  just  a  year  after  re- 
ceiving the  certificates,  Hawkins  brought  an  action  against 
three  of  the  directors  of  the  company,  to  recover  back  the 
money  he  had  paid  for  them,  laying  his  damages  at  lOOOZ. 
The  Defendants  pleaded  ''never  indebted."  Issue  was 
jomed,  and  the  cause  set  down  for  hearing.  Shortly  before 
the  day  appointed  for  the  hearing,  the  Defendants  proposed 
terms  for  settlement,  and  an  order  to  stay  all  further  pro- 
ceedings was  agreed  upon,  on  payment  of  all  costs  and  150{. 


An  order  was  subsequently  obtained  for  winding  up  the 
company.  An  official  manager  was  appointed,  and  Haw- 
H718  was  served  with  notice  that  the  official  manager  would 
seek  to  put  him  on  the  list  of  contributories. 
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1866. 

In  re 
Tax  QaiiiT 
Cambriah 

MiNIKO  AND 

QuARRTnra 

Compant; 

Hawkikb' 

Cabs. 

SUUement, 


Hawkins  had  not  signed  the  rules  or  any  other  docu- 
ment of  the  company,  but  his  name  was  registered  in  the 
cost-book.  He  had  never  acted  in  the  management  or 
attended  any  meeting  of  the  company.  He  had  not  paid 
the  call  of  28.  6c2.,  or  noticed  the  letters  apprising  him  that 
such  call  was  made. 

VOL.  IL  S  K.  J. 
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In  re 
Thx  Obvat 
Cambbiav 

MlK INO  AND 
QUARBTUIO 

Company; 

HAWKnraT 

Casb. 
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The  Chief  Clerk,  after  hearing  the  evidence,  decided  that 
Hawkms  should  be  included  in  the  list  of  contributories  for 
550  shares. 


Mr.  BoU,  Q.  C,  and  Mr.  Surrage  now  moved  that  the 
decision  of  the  Chief  Clerk  might  be  reversed,  and  to  have 
HaAvhin8*8  name  struck  out  from  the  list 


Mr.  Hawkins  is  not  a  contributory  within  the  meaning  of 
the  Acts.  To  constitute  a  contributory,  it  is  requisite  that  the 
party  should  be,  as  between  himself  and  the  general  body  of 
adventurers,  a  partner,  or  that  he  should  have  done  some  act 
holding  himself  out  to  the  world  at  large  as  a  co-adven- 
turer. According  to  Lord  Truro,  C,  "  He  must  either  be 
liable  to  creditors,  or  he  must  be  liable  to  contribute  to  the 
indemnity  of  those  persons  who  were  liable  to  the  creditors  of 
the  projected  company  "  (a).  "  The  Winding-up  Acts  in  no 
respect  altered  the  legal  rights  or  liabilities  of  any  one. 
Those  who  had  incurred  liabilities  remained  liable.  Those 
who  had  acquired  rights  retained  those  rights.  It  was  not 
the  object  of  the  Acts  to  add  to  or  to  detract  from  any  ex- 
isting right "  (6).  These  are  the  principles  by  which  this 
case  must  be  tested ;  and,  tested  by  these  principles,  Hatv- 
kins  is  not  liable  as  a  contributory. 

It  will  be  said  that  he  applied  for  shares  in  the  companj^ 
and  that  shares  in  the  company  were  allotted  to  him,  and 
he  received  the  certificates.  But  there  is  a  fallacy  in  this 
statement*  He  applied  for  shares  in  a  company  with  a 
capital  of  SOfiOOL  The  shares  allotted  to  him  were  shares 
in  a  company  with  a  capital,  in  effect,  of  but  10,000i.  So 
far  as  he  is  concerned  the  company  in  which  he  applied  to 


(a)  Per  Lord  Truro,  C,  in  Bet- 
let/'s  case,  3  M'N.  &  G.  302. 
(h)  Per  Lord  Cranworth,  V.  C, 


in  Carricl^s  ease,  I  Sim.  N.  S. 
609;  ffuttan  v.  Thompson,  3  H. 
L.  Cas.  161. 
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become  a  shareholder  was  peyer  formed.  The  Rtipulation 
that  the  capital  should  not  be  less  than  30,000{.  was  of  the 
essence  of  the  undertaking,  and  was  viewed  as  such  by 
HawkvnSy  as  it  would  be  by  any  other  mercantile  person. 
And  if  behind  his  back,  without  his  knowledge,  without 
any  attempt  to  give  him  notice  of  the  change,  the  directors 
pass  roles  cutting  down  that  capital  by  two  thirds,  he  is 
entitled  to  say,  '  That  is  not  the  undertaking  in  which  I 
applied  for  shares.'  [The  Vice-Chancellor. — ^The  rules 
were  in  existence  at  the  time  when  Hawkins  applied  for 
his  shares.] 


1856. 

In  re 
TBI  Gbbat 

GAMBRIAir 

MxNi:ro  and 

QUARBTINa 

Qoufaxt; 

Hawkisi^ 

Casi. 


Admitting  that  to  be  the  case,  he  had  no  notice  of  such 
a  change  as  this.  The  words  in  the  certificate  ''subject  to 
the  rules  of  the  company,"  cannot  be  deemed  such  notice. 
Those  certificates  bore  upon  their  face  that  the  company 
was  to  be  **  in  30,000  parts  or  shares,  of  li.  each.''  Any 
rules  to  which  after  that  the  certificate  might  refer,  must 
be  deemed  to  have  been  rules  relative  to  a  company  with  a 
capital  of  30,0002.,  rules  as  to  subordinate  details ;  other- 
wise the  certificate  was  a  snare  by  which  Hawkins  was  en- 
ticed into  the  company.  The  directors  nnght  as  well  have 
made  rules  altering  the  business  of  the  company  from  min- 
ing in  Wales  to  fisheries  in  the  S(mth  Seas, 


But,  if  Hawkins  is  to  be  deemed  to  have  had  construc- 
tive  notice  of  the  niles  in  question,  he  had  notice  of  them 
all,  and,  therefore,  of  the  37th  rule,  which  provides,  "  that 
no  person  should  be  recognised  ba  an  adventurer  in  the 
company,  or  entitled  to  any  benefit  therefrom,  until  he  or 
she  shall  have  signed  the  rules  of  the  company,  and  be  duly 
registered  in  the  cost-book  as  an  adventurer."  Now,  Haw- 
kins never  signed  the  rules.  He  never  accepted  the  shares. 
So  &r  from  it^  as  soon  as  possible  after  discovering  the  error 
into  which  he  had  been  betrayed  by  the  prospectus,  he  re- 
pudiated the  allotment,  bringing  his  action  to  recover  back 

s  2 
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1856. 

In  re 
Thb  Qbiat 
Cambrian 

MlKIirO  AND 
QUABRTDia 

Company; 

Hawxini^ 

Ca81. 

Arff¥meiU. 


the  money  he  had  paid  upon  the  fiedth  of  the  prospectiis, 
and  retaining  the  shares  merely  with  a  view  to  that  actioiL 
This  is  a  sufficient  answer  to  the  pretenoe  that  there  has 
been  acquiescence  on  his  part 

It  will  be  said  that  special  rules  are  applicable  to  the 
present  company,  as  being  a  company  upon  the  cost-book 
principla  But,  independently  of  other  answers  to  this  ob- 
jection, it  is  not  the  fact  that  this  is  such  a  company.  Cer- 
tainly it  is  not  a  company  upon  the  cost-book  principle,  as 
defined  by  CoUyer,  Wordsworth,  or  any  other  writer  of 
authority.  It  is  simply  a  joint  stock  company,  which,  by 
putting  forward  the  pretenoe  of  the  cost-book  system,  has 
contrived  to  violate  the  law  requiring  r^istration. 

Mr.  Danid,  Q.  C,  and  Mr.  Roxburgh,  for  the  official 
manager. 

Hawkins  has  been  properly  placed  upon  the  list  of  con- 
tributories.  He  applied  for  share&  He  paid  for  them.  He 
received  and  accepted  the  certificates,  and  on  each  of  those 
certificates  it  was  declared  that  he  held  subject  to  rules»  by 
one  of  which  it  was  provided,  that  when  and  as  soon  as  one 
third  part  of  the  30,000  parts  or  shares  should  have  been 
subscribed,  the  adventurers  should  be  and  continue  asso- 
ciated for  the  purposes  of  the  adventure  or  company,  and 
the  directors  should  have  full  power  to  do  all  acts  and 
things  authorised  by  the  rules,  in  the  same  manner  as  if  the 
whole  of  the  30,000  parts  or  shares  were  actually  subscribed 
for. 

It  is  well  settled,  that  where  a  party  has  applied  for 
shares,  and  has  received  and  accepted  certificates,  he  is  a 
contributory,  although  he  may  not  have  signed  the  deed  of 
settlement,  or,  as  here,  the  rules  and  regulations  of  the  com- 
pany.    In  Clementa  v.  Todd  (a),  the  allottee  had  never 

(a)  5  Kailway  Ciisefi,  132. 
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signed  either  the  parliamentaiy  contract,  or  the  subscribers' 
agreemeat,  and  had  never  received  a  letter  of  allotment; 
yet^  having  applied  for  shares  and  received  certificates,  he 
was  held  to  have  put  himself  in  the  same  position  as  if  he 
had  signed  both.  So,  in  Ex  parte  the  Earl  of  Mane- 
fidd{a),  an  allottee  was  held  to  be  a  contributory,  although 
he  had  neither  signed  the  deed,  nor  paid  any  call,  nor 
taken  any  part  in  the  company's  affairs.  And  Ex  parte 
TdUmd  (b)  meets  still  more  closely  the  objection  foimded 
on  the  37th  rule  of  this  company.  In  that  case  the  deed  of 
settlement  provided,  that,  immediately  upon  its  execution, 
the  person  executing  it  should  be  entered  on  the  registry 
and  returned  to  the  Joint  Stock  Registry  Office  under  the 
provisions  of  the  R^istration  Ad,  and  should  thenceforth, 
hU  not  before,  assume  the  liabilities  and  privileges  of  a 
shareholder;  yet  it  was  held,  that,  inasmuch  as  the  party 
had  agreed  to  take  shares,  and  had  accepted  them,  he  had 
authorised  the  company  to  put  his  name  on  the  register 
without  his  execution  of  the  deed. 


1856. 

/*  re 
ThsQbkat 
Cambbian 

MlXUfQ  A5D 

quabbtino 

Company; 

Hawkins' 

Cask. 


Argwnent, 


The  objection  founded  on  the  4th  rule  of  this  company 
is  met  by  the  same  case  of  Ex  pcurte  the  Earl  of  Mans- 
field, for  there  the  contract  was  held  to  be  complete  not- 
withstanding the  company  commenced  operations  before 
its  capital  was  fully  subscribed: — ^which  is  all  that  can  be 
objected  to  the  present  company. 

And  as  to  Hawkins  having  been  misled  by  the  prospec- 
tus, that  objection  is  met  by  Parburjf'a  case  (c),  where  the 
piospectus  contained  incorrect  and  even  fraudulent  state- 
ments^ in  reliance  upon  which  the  allottee  applied  for 
Aares  in  a  company  which  proved  abortive,  yet  the  allottee 
was  held  a  contributory. 


(a)2M'N.&G.67. 

{h)  5DeG.&S.  395;  S.  Con 


appeal,  16  Jar.  509. 
(c)  3  Pe  G.  &  S.  43. 
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1856. 

In  re 
Thk  Qrbat 
Caiibbian 
Mining  and 
quarbtinq 
Company; 
Hawkins' 
Gabb. 

Argument. 


They  relied  also  on  rules  specially  applicable  to  coid- 
panies  on  the  costr-book  principle 

Mr.  EoU,  Q.  C,  in  reply. 

All  the  cases  cited  are  distinguishable  firom  the  pre- 
sent. 

In  Clemerda  v.  Todd  there  was  an  express  agreement  to 
sign.  The  Plaintiflf  applied  for  shares  by  a  formal  letter  of 
application,  and  that  letter  contained  a  formal  imdertaking 
to  sign  both  the  parliamentary  contract  and  the  subscribers' 
agreement.  Here  there  has  been  no  such  undertaking.  In 
that  case,  too,  there  was  acquiescence.  More  than  reason- 
able time  elapsed  before  the  Plaintiflf  brought  his  action  to 
recover  his  deposit  Here  Hawhins  brought  his  action  m 
April,  1855,  as  early  as  possible  after  discovering  his  error 
and  not  twelve  months  after  he  applied  for  the  ^area 


In  YeUand's  case  it  was  notorious  that  the  company  had 
been  re-constituted  and  re-registered  twelve  months  before 
YeUcmd  apphed  for  shares,  and  he  clearly  had  notice  of 
those  facts.  In  that  case  also  the  allottee  had  been  actu- 
ally entered  on  the  registry  of  shareholders,  although  he 
had  not  signed  the  deed  of  settlement :  the  subsequent  and 
material  step  had  been  taken,  although  the  intermediate 
step  had  not 

In  Lord  Mansfield's  case  the  allottee  was  registered  as  a 
shareholder;  and  registering  under  the  Joint  Stock  Com- 
pany's Registration  Acts  is  tantamount  to  signing  rules  like 
the  present  Again,  in  that  case  there  had  not  been  any  at- 
tempt to  reduce  the  shares.  It  was  simply  that  the  company 
had  never  been  completed  up  to  the  full  amount  of 
shares. 
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Vice-Chancellor  Sir  W.  Page  Wood: — 

It  appears  to  me  that  this  case  is  concluded  by  the 
authorities  which  have  been  cited :  and,  if  I  may  venture  to 
say  so,  those  authorities  are  founded  upon  principle. 

I  will  assume,  for  the  purposes  of  this  discussion,  that 
Mr.  Hawkins  applied  for  the  shares,  which  have  been  al- 
lotted to  him,  simply  upon  the  faith  of  what  appeared  in 
tlie  prospectus,  and  without  notice  of  any  rule  not  appear- 
ingi  or  mentioned,  in  the  prospectus. 

Now,  assuming  this  to  have  been  the  case,  I  cannot  but 
observe  in  limine,  that  in  the  rule  of  which  Mr.  Hawkins 
complains,  as  having  altered  the  very  natiure  of  the  company, 
by  reducing  the  amoimt  of  capital  of  the  undertaking, 
there  is  nothing  inconsistent  with  the  prospectus.  The 
rule  in  question  does  not  provide  that  the  capital  of  the 
undertaking  shall  be  limited  to  10,0002.  All  it  provides  is, 
that,  ''as  soon  as  10,000  parts  or  shares  shall  have  been 
subscribed,  the  adventurers  shall  be  and  continue  associated 
for  the  purposes  of  the  adventure,"  and  in  eflFect,  the  direc- 
tors shall  be  at  liberty  to  commence  business.  That  is  not 
inconsistent  with  the  prospectus.  There  is  nothing  in  the 
prospectus  to  prevent  the  directors  from  commencing 
business  before  the  whole  30,000  should  have  been  sub- 
scribed. There  is  nothing  in  the  rule  in  question  to  pre- 
vent the  directors  from  going  on  allotting  shares  to  the  full 
number  of  30,000.  That  rule  does  not  say  that  the  whole 
30,000  shall  not  be  subscribed.  It  only  enables  them  to 
hegm  business  as  soon  as  10,000  shall  have  been  subscribed. 
And  in  this  there  does  not  seem  to  me  to  be  anything 
inconsistent  vrith  the  prospectua 

The  prospectus,  however,  being  issued,  in  September, 
1853,  the  rules  are  i)assed.  By  the  1st  rule,  the  adventure 
is  still  to  be  divided  into  30,000  parts,  upon  each  of  which 
U.  is  to  be  paid.     By  the  2nd  rule,  the  subscribers  on 
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signing  the  rules  are  to  be  entitled  to  certificates.  By  the 
4th  rule,  on  which  I  have  already  commented,  as  soon  as 
one-third  of  the  30,000  shares  shall  have  been  subscribed 
the  adventurers  are  to  be  and  continue  associated  for  the  pur- 
poses of  the  adventure,  and  the  directors  are  to  have  "full 
power  to  do  all  acts  or  things  authorised  by  the  rules  and 
r^ulations,  in  the  same  manner  as  if  the  30,000  parts  were 
actually  subscribed  for," — ^in  other  words,  the  company  is 
then  to  be  treated  as  constituted.  And  the  37th  rule  pro- 
videS)  "  that  no  person  shaU  be  recognised  as  an  adventurer 
in  the  company  or  entitled  to  any  benefit  therefrom,  until 
he  or  she  shall  have  signed  the  rules  of  the  company  and  be 
duly  registered  in  the  cost-book  of  the  company  as  an  adven- 
turer." That  is,  he  will  not  be  dealt  with  by  the  adventurers 
of  the  company  as  a  co-adventurer  having  the  rights  of  an 
adventurer  in  the  company ;  he  will  get  no  dividend. 


After  the  rules  are  passed,  Hawkms  applies  for  550 
shares,  and  gets  certificates  in  this  fonn.  [His  Honour 
read  the  form  of  the  heading  of  the  certificates  as  set  out 
above.]  He  is  again  told  by  the  certificates  that  the  capital 
iB  to  be  30,0002. ;  but  he  is  also  told  that  the  shares  are  "to 
be  held  subject  to  the  rules  of  the  company.'^  That  included 
rul^  then  already  made,  as  well  as  rules  thereafter  to  be 
made,  and  cast  upon  him  the  onus  of  ascertaining  whether 
any  rules  had  then  already  been  made.  If  any  had  so  been 
made,  I  think  the  words  of  the  certificates  were  clearly  suf- 
ficient to  give  him  notice  of  them.  It  then  became  his  busi- 
ness to  ascertain  what  the  rules  were.  Had  he  done  this, 
and,  considering  the  rules  to  be  such  as  he  would  not  con- 
sent to  be  bound  by,  returned  his  certificates,  he  would  have 
been  allowed  perhaps  a  reasonable  locus  poenitentiae.  But, 
instead  of  taking  that  course,  he  allows  a  year  to  elapse  be- 
fore bringing  his  action,  and  never  returns  his  certificates. 
Under  these  circumstances,  I  am  of  opinion,  that,  what- 
ever the  rules  might  be,  Mr.  Hawkins  must  be  taken  to 
have  acquie8ce(l  in,  and  to  be  bound  by  them. 
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Then  as  to  ihe  circumstance  of  Mr.  Hawkins  not  hav- 
ing signed  ihe  roles  as  mentioned  in  the  37th  rule,  assum- 
ing (what  ought,  however,  to  have  been  proved,  and  must 
fltill  be  proved  in  Chambers)  that  the  10,000  shares  have 
been  subscribed  and  the  company  constituted,  it  appears  to 
me  that  this  case  fi^  within  YeUcmd's  case  and  Lord 
Mansfidd'a  case.  As  in  YeUamd's  case,  the  party  "has 
agreed  to  take  shares,  and  has  accepted  them/'  He  has, 
therefore,  "  authorised  the  company  to  register  his  name  " 
in  the  cost-book  "without  his  signing  the  rules  "  (a).  As 
in  Lord  Mamsjidd's  case,  there  is  '*  an  agreement  that  on 
paying  his  money  he  is  to  receive  certain  certiScates,  en- 
titling him  to  a  share  in  the  profits  to  be  realised  by  the 
company — a  stipulation  that  he  is  to  receive  all  benefits 
arising  from  the  possession  of  that  scrip/'  Here,  there- 
fore, as  in  that  case,  "  the  party  having  paid  the  deposit 
money,  the  contract  was  complete  '^  (6).  And  the  Joint 
Stock  Companies  Winding-up  Act  has  said,  that  all  mem- 
bers who  so  accept  shares  are  liable  to  contribute  (c). 
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I  am,  therefore,  of  opinion,  that  Mr.  Ha/ivhi/ns  has  pro- 
perly been  placed  upon  the  list  of  contributories. 

I  decide  this  question  without  taking  notice  of  any  rule 
peculiar  to  companies  formed  upon  the  cost-book  principla 
Such  rules  may  be  well-known  in  the  Stannary  Court  of 
Com/waU,  but  not  here;  and  (d)  where  it  is  intended  to 
place  reliance  upon  rules  peculiar  to  that  system,  such 
rules  must  be  proved. 


(a)  PerSirJam«Parl«r,V.C., 
in  Exparte  FeUcmd^  5  De  Q.&  S. 
399. 

(6)  Per  Lord  CoUenham,  C,  2 


M'N.  &  G.  66. 

(c)  Id. 

id)  Bee  Jn  Re  Fenn,  4  De  O., 
M<N.,  &  G.  295. 
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^«c.  14<A,  TIPPING  V.  ECKEBSLEY. 

16thyd!l9th.  jy 

Injv/nctum—  jjY  an  indenture,  dated  August,  1853,  the  Defendants 

Brea^  q^  demised  to  the  Plaintiff,  for  a  term  of  twenty-one  years,  a 

j^Um^  plot  of  land  in  Poolatock,  in  Wigan,  one  half  of  so  much  of 

Water,  a  brook  called  Poolatock  Brook  as  adjoined  the  plot  of  land, 
Where  the  a  cotton  mill  and  reservoir  standing  upon  the  plot  of  land, 
of  a^ccmtnS  and  a  steam  engine  of  100  horses  power  then  erected  upon 
th^^b^'^h^  the  premises;  together  also  with  the  free  use  and  enjoy- 
dear,  it  is  not  ment  during  the  term  of  a  certain  weir  or  dam  then  re- 
dMoage;  but  cently  made  on  the  brook,  for  the  purpose  of  holding  up  the 
cun^^oe^of  ^ator  of  the  brook  from  the  point  where  the  weir  was  then 

the  breach  of 

covenant 

affords  sufficient  ground  for  the  Court  to  interfere  by  izyunction. 

And,  aemhle,  the  Court  may  so  interfere,  whether  the  breach  has  or  has  not  been  actually 
committed,  provided  the  Defendant  claims  and  insists  on  a  right  to  do  the  act  which  would 
constitute  such  breach. 

Defendants  demised  to  Plaintiff  a  plot  of  land,  one-half  of  an  adjoining  brook,  a  cotton 
mill,  reservoir,  and  steam-engine  of  lOO-horse  power  on  the  plot  of  land,  and  the  use  of  a 
weir  below  the  mill,  for  the  purpose  of  holding  up  the  water  of  the  brook  from  the  weir 
to  the  level  of  the  bod  of  the  brook  at  a  bridge  above  the  mill,  *'and  the  free  use  and 
enjoyment  of  so  much  of  the  stream  of  water  which  usually  flowed  down  the  brook  ad- 
joining the  plot  of  land  as  should  be  necessary  for  effectually  supplying  with  water  and 
working  the  said  steam-engine,  or  any  other  steam-engine  of  like  power  and  capacity;"  and 
covenanted  not  to  construct  any  other  weir  or  dam  between  the  weir  and  bridge,  and  for 
quiet  enjoyment  of  the  demised  premises  according  to  the  tenor  of  the  demise.  Shortly 
afterwards  the  Defendants  erected,  a  little  below  the  bridge  but  above  the  pLiintiff's  mill, 
a  new  cotton  mill  and  steam-engine,  with  a  reservoir,  whidi  drew  off  water  frx>m  the  brook 
between  the  Plaintiff's  reservoir  and  the  bridge,  and  they  discharged  the  heated  water 
which  they  had  used  for  their  new  miU  into  the  brook,  whereby  on  one  occasion  they  nosed 
the  temperature  of  the  water,  which  the  Plaintiff  had  to  use  for  condensing  his  engine,  from 
57®  to  68*^.  All  the  engineering  witnesses  agreed  that  every  additional  degree  of  heat  above 
41 '^  renders  water  less  fit  for  condensing  purposes.  It  was  also  deposed  that  on  another 
occasion,  in  consequence  of  the  increased  temperature,  the  Plaintiff's  engine  worked  "  near- 
ly half  a  stroke  per  minute  less  **  than  the  usual  rate  of  twenty-eight  strokes  per  minute. 

Upon  motion  for  a  decree,  the  Court  granted  a  perpetual  injunction,  restraining  the  De- 
fendants from  discharging  heated  water,  so  as  to  increase  tho  temperature  of  we  water 
which  the  PlainUff  used  for  condensing;  bein^  of  opinion  that  the  evidence,  exclusive 
of  that  as  to  the  actual  diminution  in  the  worlung  of  the  engine,  shewed  a  material  inter- 
ference with  the  quality  of  the  water  to  which  the  Plaintiff  was  entitled  under  the  de- 
mise; and  that  the  question  whether  such  interference  was  such  as  to  give  him  a  right 
to  damages  was  one  which  he  was  not  obliged  to  try. 

But  BO  muckof  the  motion  as  sought  to  restrain  the  Defendants  frx>m  divertingthe  water  for 
their  new  mill,  was  directed  to  stand  over,  upon  terms  of  the  Plaintiff  bringing  an  action; 
the  Plaintiff  having  failed  to  shew  that  he  had  ever  yet  been  deprived  by  the  Defendants' 
of  the  quantity  of  water  necessary  for  effectually  supplying  and  working  his  ensine,  al- 
though it  appeared  from  the  evidence  that  he  had  great  reason  to  fear  that  he  woiud  he  so 
deprived. 
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erected  to  the  level  of  the  bed  of  the  brook  at  Poolstock 
Bridge,  situate  above  the  cotton  mill,  and  the  free  use  and 
enjoyment  of  so  much  of  the  stream  of  water  which  usually 
flowed  down  the  brook  adjoining  the  plot  of  land  as  should 
be  necessary  for  effectually  supplying  with  water  and  work- 
ing the  said  steam  engine,  or  any  other  steam  engine  or 
steam  engines  to  be  thereafter  during  the  term  erected  upon 
the  premises  of  the  like  power  and  capacity.  And  the  De- 
fendants covenanted  with  the  Plaintiff  to  pay  half  the  ex- 
penses of  maintaining  and  repairing  the  weir ;  and  that  the 
Defendants,  their  heirs  and  assigns,  would  not  construct  or 
permit  any  other  weir  or  dam  upon  or  across  the  brook,  be- 
tween the  said  weir  and  Poolstoch  Bridge.  The  indenture 
also  contained  an  absolute  covenant  by  the  Defendants,  in 
the  usual  form,  for  quiet  enjoyment  by  the  Plaintiff  of  all 
the  demised  premises  according  to  the  tenor  of  the  demisa 

In  April,  1854,  the  Defendants  erected,  a  litUe  below  the 
bridge,  but  above  the  Plaintiff's  mill,  a  new  cotton  mill, 
with  a  steam  engine  and  machinery ;  and  near  the  new 
mill,  and  communicating  with  the  brook  at  a  point  above 
the  Plaintiff's  point  of  communication,  they  constructed  a 
new  reservoir  of  the  superficial  area  of  750  square  yards,  the 
bottom  of  which  was  about  twenty-four  inches  lower  than 
the  level  of  the  bed  of  the  brook.  Shortly  after  the  new 
mill  oonamenced  working,  the  Defendants,  to  increase  the 
quantity  of  water  above  the  weir,  placed  upon  the  weir  a 
cap,  which  raised  it  about  nine  inches  above  its  original 
height  A  dispute  then  arose  as  to  the  Defendant's  right 
to  place  the  cap  upon  the  weir ;  the  cap  was  removed  by  the 
Plaintiff;  and,  on  the  day  after  its  removal,  the  Defendants, 
who  had  previously  endeavoured  without  success  to  supply 
the  Plaintiff  with  additional  water  from  another  source, 
commenced  discharging  the  heated  water,  which  they  had 
uaed  for  their  new  mill,  into  the  brook,  at  a  point  a  few  feet 
below  the  new  reservoir,  but  above  the  point  at  which  the 
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Flaintiff's  reservoir  communicated  with  the  brook,  so  that 
all  such  heated  water  became  mixed  with  the  water  appli- 
cable for  the  use  of  the  Flaintifirs  steam  eugina  Previously 
to  the  removal  of  the  cap  the  Defendants  were  in  the  habit 
of  dischaiging  their  heated  water  into  the  brook  at  a  point 
below  the  weir. 


The  bill  prayed  that  the  Defendants  might  be  restrained 
from  discharging  or  returning  into  the  brook  at  any  point 
above  the  weir  any  heated  water,  or  water  previously  used 
for  the  purposes  of  their  new  mill,  and  from  diverting  or 
using  for  the  purposes  of  working  their  new  mill,  steam  en- 
gine, or  otherwise,  any  part  of  the  water  of  the  brook  so  as 
to  impede,  prejudice,  or  affect  the  free  use  and  enjoyment 
at  all  times  by  the  Plaintiff  in  preference  and  priority  to 
every  other  person  of  a  sufficient  quantity  of  such  water, 
for  the  effectual  supplying  and  working  of  the  PlaintifiTs 
steam  engine ;  and,  that  the  Defendants  might  also  be  re- 
strained from  permitting  the  bottom  of  the  new  reservoir 
to  remain  at  its  then  level,  or  at  any  level  lower  than  that 
of  the  bed  of  the  brook. 

It  did  not  appear  from  the  evidence  that  the  Plaintiffs 
right  to  so  much  of  the  stream,  as  was  necessary  for  ef- 
fectually supplying  with  water  and  working  the  steam 
engine,  comprised  in  the  lease,  in  the  state  in  which  it  was 
demised  to  the  Plaintiff  had  yet  been  actually  interfered 
with, — although  there  was  great  reason  to  fear  that  such 
right  would  be  interfered  with — ^by  the  course  adopted  by 
the  Defendants. 


In  regard  to  the  heated  water,  it  appeared  by  the  evi- 
dence of  the  Defendants'  witnesses,  that,  upon  one  occasion, 
at  6  o'clock  in  the  evening,  the  natural  temperature  of  the 
water  of  the  river  being  57^  the  water  at  the  weir,  after  the 
heated  water  had  been  poured  in,  was  70®,  and  the  water  in 
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the  Plaintiffs  jackwell  (the  receptacle  for  the  water  which 
it  was  necessary  for  him  to  use  for  the  purpose  of  condens- 
ing his  engine)  68^  shewing  that  the  Defendants  by  their 
operations  had  raised  the  water  in  the  Plaintiff's  jackwell 
IP.  With  respect  to  water  below  42®  in  temperature,  there 
waB  a  slight  difference  of  opinion  among  the  scientific  wit- 
nesses as  to  what  is  the  best  temperature  for  condensing 
purposes,  one  saying  32^  another  4P.  But  it  appeared  by 
the  evidence  of  the  Defendants'  witnesses,  that  evety  addi- 
tional d^ree  of  heat  above  41®  has  the  effect  of  rendering 
water  less  fit  for  condensing  purposes. 
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As  to  actual  damage,  one  of  the  Plaintiff's  witnesses  de- 
posed, that,  on  another  occasion,  in  consequence  of  the  in- 
creased temperature  in  the  Plaintiff's  jackwell,  the  Plain- 
tiff's engine  worked  "nearly  half  a  stroke  per  minute  less'' 
than  the  usual  rate  of  twenty-eight  strokes  per  minuta 


Mr.  RoU,  Q-  C,  and  Mr.  Eddie,  now  moved  for  a  decree 
as  prayed  by  the  biU. 


ArgumenL 


This  being  a  case  of  contract,  the  sole  question  was,  whe- 
ther there  had  been  a  breach.  If  there  had,  it  was  imma- 
terial whether  a  Coiut  of  law  would  or  would  not  give  more 
than  nominal  damage&  A  case  in  which  the  Plaintiff 
would  get  merely  nominal  damages,  was  a  case  for  an  in- 
junction :  JtoiJidale  Caruil  Compamy  v.  Kvn/g  (a).  Attorney- 
Oeneral  v.  The  Sheffield  Oas  Coneumere  Compcmy(b). 
Here  the  contract  was  in  effect,  that  the  Plaintiff  should 
have  a  prior  right  to  the  use  of  the  water  of  the  stream, 
in  preference  and  priority  to  every  other  person;  and  of 
that  prior  right  the  Defendants  had  deprived  him. 


(a)  2  Sim.  N.  8.  78. 


(6)  3  De  G.,  M<N.,  &  G.  304. 
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Mr,  James,  Q.  C,  and  Mr.  Cairns,  for  the  Defendants. 

The  bill  should  be  dismissed,  or,  at  all  events,  the  Court 
will  put  the  Plaintiff  upon  terms  of  bringing  an  actioa 

The  Plaintiff  is  entitled  to  what  the  lease  gives  him,  and 
to  nothing  more.  All  the  lease  gives  him,  in  respect  of 
quantity,  is  the  use  of  so  much  of  the  stream  as  is  necessary 
for  his  steam-engina  To  that  he  has  a  prior  right  To 
more  than  that  it  is  idle  to  say  he  has  a  prior  or  any  right 
The  Defendant  might  put  100  mills  above  the  Plaintiff's 
mill,  and  might  so  work  those  mills  as  to  give  rise  every 
night  to  serious  apprehension,  that  on  the  following  mom- 
ing  the  Plaintiff  would  not  have  water  sufficient  for  his 
engine ;  but  until  the  Plaintiff  is  deprived  of  water  sufficient 
for  his  engine,  the  contract  is  not  broken,  and  the  Court 
cannot  interfere.  Thus  interpreted,  the  contract  has  not 
been  broken. 

Then,  as  to  the  quality  of  the  water,  all  the  lease  gave 
the  Plaintiff  was  such  use  of  the  stream  which  usually 
flowed  as  was  necessary  for  his  steam-engine.  All  the  De- 
fendants contracted  was  not  to  prevent  his  effectually  work- 
ing his  engina  Of  such  a  contract  (imUke  a  contract  not 
to  exercise  a  trade)  to  shew  breach,  the  Plaintiff  must  shew 
damaga 

The  Vice-Chancellor. — Suppose .  these  were  dyeing 
mills,  and  some  (whether  a  prejudicial  amount  or  not)  of 
the  dyeing  material  reached  the  Plaintiff's  mill,  would  it  be 
necessary  for  him,  under  a  demise  like  the  present^  to  shew 
actual  damage  ?  Would  it  not  be  sufficient  if  he  deposed 
that  he  believed  it  would  prove  prejudicial  ?  The  Defend- 
ants have  demised  the  £ree  use  and  enjoyment^  not  merely 
of  so.  much  water,  but  of  so  much  "  of  the  stream  of  water 
which  usually  flows  down  the  brook.''  Does  not  that  mean 
the  water  in  its  natural  state  ? 
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Mr.  Cairns. — ^That^  at  the  highest,  does  but  place  the 
Plaintiff  in  the  position  of  an  ordinary  riparian  proprietor, 
eveiy  riparian  proprietor  having  a  right  to  the  free  use  and 
enjoyment  of  the  stream  in  its  natural  state.  In  the  case 
pat  by  the  Court,  the  owner  of  the  lower  dyeing  mill  would 
have  to  shew  actual  damage — ^not  possibly  in  a  gross  in- 
stance, e.  g.,  where  laige  quantities  of  rank  poison  were 
mixed  with  a  small  stream  just  above  his  mill,  but  at  least 
where,  as  here,  it  is  a  question  of  extreme  nicety,  and  wit- 
nesses of  the  highest  scientific  character  difier  as  to  the 
effects  produced.  In  such  a  case  damage  ought  to  be 
proved,  and  that  by  proof  of  what  effects  were  produced 
mside  the  milL  Here  the  Plaintiff  has  adduced  no  evi- 
dence except  as  to  what  effects  would  follow,  if  water  were 
used  of  a  temperature  to  which  this  stream,  at  the  point 
where  it  reaches  the  Plaintiff,  has  never  been  and  will 
never  be  heated:  and  as  to  what  is  the  best  temperature, 
there  is  a  conflict  of  testimony. 


1855. 


Argumemt, 


Mr.  Eddis  in  reply. 

In  regard  to  the  question  of  quantity,  the  covenants,  first 
to  keep  up  the  weir  below  the  Plaintiff's  mill,  and  secondly, 
never  to  erect  any  other  weir  or  dam  above  that  mill, 
amount,  in  effect,  to  a  covenant  that  there  shall  always  be  a 
certain  pool  or  storage,  of  which  nothing  shall  ever  interfere 
with  the  Plaintiff's  prior  right  of  user,  and  that  right  has 
been  as  effectually  violated  by  the  new  mill  as  it  would 
have  been  by  a  second  weir  or  dam. 

As  to  the  question  of  heated  water,  if  the  Plaintiff  has 
omitted  to  prove  that  the  temperature  of  the  water  in  his 
jackwell  has  been  increased  by  reason  of  the  course  adopt- 
ed by  the  Defendants,  the  Defendants  have  supplied  that 
omissioiL  And  the  Plaintiff's  witnesses  have  deposed  to 
actual  damage  inside  the  null,  in  consequence  of  the  in- 
creased temperature. 
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Vice-Chancellor  Sir  W.  Page  Wood: — 

There  are  two  distinct  branches  to  this  case.  The  mden- 
ture  of  demise  containing  a  covenant  for  quiet  enjoyment 
accordmg  to  the  tenor  of  the  demise,  the  first  question  is^ 
what  is  the  effect  of  that  instrument  with  reference  to  the 
quantity  of  water  to  be  supplied  by  the  Defisndants  to  the 
Plaintiff?  The  second  question  is,  whether,  under  the  tenns 
of  the  instrument^  the  Defendants  were  at  liberty  to  inter- 
fere in  any  way  whatever  with  the  quality  of  the  water  to 
be  so  supplied  ? 

Upon  either  branch  of  the  case,  if  the  construction  of  the 
instrument  be  clear  and  the  breach  clear,  then  it  is  not  a 
question  of  damage,  but  the  mere  circumstance  of  the 
breach  of  covenant  affords  sufficient  groimd  for  the  Court 
to  interfere  by  injunction.  And  I  apprehend  the  Court 
may  so  interfere  whether  the  Defendant  has  or  has  not 
actually  committed  the  breach,  in  respect  of  which  the  in- 
terference of  the  Court  is  sought  For,  in  a  case  of  con- 
tract^ it  is  enough  if  the  Defendant  claims  and  insists  on  a 
right  to  do  the  act  although  he  has  not  already  done  it, 
modo  et  forma,  as  alleged.  In  such  a  case  I  should  have 
no  difficulty  in  granting  an  injunction. 

With  regard  to  the  first  branch,  the  quantity  of  the  sup- 
ply, I  do  not  think  it  by  any  means  clear  that  the  construc- 
tion for  which  the  Plaintiff  contends  is  the  right  construc- 
tion of  the  demise,  or  that  the  Plaintiff  has  a  right,  under 
that  instrument,  to  what  he  calls  the  prior  use  of  the 
water.  What  he  has  a  clear  right  to  is,  the  firee  use  and 
enjoyment  of  so  much  of  the  stream  as  is  necessaiy  for 
effectually  supplying  with  water  and  working  the  steam 
engine  mentioned  in  the  demise.  But  if  he  gets  this,  he 
has  no  cause  to  complain. 


It  was  argued  in  the  reply,  that,  there  being  a  demise  of 
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half  the  brook,  and  a  covenant  on  the  part  of  the  Defend- 
ants to  keep  up  one  weir,  and  not  to  erect  any  other  weir 
on  the  brook,  there  is,  in  effect,  a  covenant  by  way  of  im- 
plication, that  the  usual  flow  of  the  river  shall  not  be  inter- 
fered with,   but  there  shall  always  be  a  certain  pool  or 
storage,  of  which  there  shall  never  be  anything  to  interfere 
with  the  Plaintiff's  prior  right  of  user;  and  that  the  De- 
fendants, by  drawing  off  water  above  the  Plaintiff's  mill, 
mterfered  as  effectually  with  his  rights  under  the  lease,  as 
they  would  have  done  by  erecting  a  second  weir.     The 
usual  flow  of  so  much  of  the  river  as  is  necessary  for  the 
Flaintiff's  use,  I  admit,  is  not  to  be  interfered  with ;  and, 
inasmuch  as  the  erection  of  a  second  weir,  in  the  manner 
supposed,  might  produce  such  an  interference,*  the  Defend- 
ants would,  even  in  the  absence  of  the  negative  covenant, 
have  been  precluded  from  erecting  it     But  that  negative 
covenant,  at  the  utmost,  amounts  only  to  this,  that  the  De- 
fendants will  not  put  up  anything  which  shall  intercept 
the  usual  flow  of  so  much  of  the  stream  as  is  necessary  for 
the  Plaintiff's  steam  engine.     It  is  far  from  being  a  cove- 
nant not  to  draw  off  what  may  not  be  necessary  for  that 
purpose     And  all  that  the  Defendants  contend  under  this 
brancb  of  the  case  is,  that,  if  they  allow  so  much  of  the  stream 
according  to  its  usual  flow  to  reach  the  Plaintiff  as  will 
give  him  all  they  covenanted  to  give  him,  they  are  at  liber- 
ty under  the  demise  to  draw  off  what  is  wanted  for  their 
own  purposes. 


1805. 


JudgtfieHi 


Without  determining  the  question  of  construction  upon 

this  branch  of  the  case,  it  is  sufficient  that  I  think  it  fi&r 

from  clear  that  the  Plaintiff's  construction  is  the  correct 

one.    I  do  not  even  entertain  such  a  doubt  in  favour  of  the 

I^lamtiff*jB  construction  as  might  lead  me  to  desire  to  call  in 

tie  assistance  of  a  common  law  Judga     On  this  branch  of 

^e  case  the  Plaintiff  must  rest  on  what  I  conceive  will 

^timately  prove  to  be  the  true  construction  of  the  instru- 

VOL  II.  T  K.  J. 
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ment,  viz.  that  he  is  entitled  to  so  much  of  the  stream  as 
will  effectually  work  his  engine,  and  to  no  more. 

[His  Honour  then,  after  examining  the  evidence  upon  the 
first  branch  of  the  case,  stated  as  his  conclusion,  that^ 
although  the  Plaintiff  had  reason,  and  he  thought  great 
reason,  to  fear  that  his  right  to  so  much  of  the  stream  as 
would  effectually  work  his  engine,  would  be  interfered  with 
by  reason  of  the  course  adopted  by  the  Defendants,  still  it 
was  not  shewn  that  such  right  had  ever  yet  been  actually 
interfered  with.  On  that  part  of  the  case,  therefore,  he  was 
satisfied  he  ought  to  do  nothing  before  the  action  was  tried] 

The  second  branch  of  the  case  is  of  a  different  complexioiL 
The  day  after  the  cap  was  removed,  the  Defendants,  who 
had  previously  attempted  in  vain  to  get  a  supply  of  water 
from  another  quarter, — shewing  a  feeling  on  their  part  that 
it  was  somewhat  of  a  measuring  cast  what  quantity  of  water 
would  be  stored  up  in  dry  seasons — ^finding  that  difficulties 
would  be  raised  as  to  their  right  to  replace  the  cap  on  the 
weir,  adopted  a  course  which  up  to  that  time  they  had  not 
taken,  and  which  firom  their  own  proceediDgs  it  is  evident 
they  had  not  thought  it  right,  morally  speaking,  to  take: — 
To  meet  a  possible  deficiency  in  the  supply,  they  discharged 
into  the  river  above  the  weir,  but  below  their  own  reservoir, 
the  heated  water  which  they  had  xised  for  their  own  miU. 
And  the  question  is,  whether,  according  to  the  true  con- 
struction of  the  demise,  the  Defendants  had  a  right  thus 
to  deal  with  the  water  of  the  river. 


The  demise  was  of  (inter  alia)  ''  the  free  use  and  enjoy- 
ment of  so  much  of  the  stream  of  water  whidi  usually 
flowed  down  the  brook  adjoining  the  la.nd  thereby  demised, 
as  should  be  necessary  for  effectually  supplying  with  water 
and  working  the  said  steam  engine/'  The  quantity  demised 
is  defined  by  the  words  "  so  much  as  should  be  necessary 
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kr  effectually  supplying  with  water  and  working  the  said 
steam  engine^'-  But  the  words  "tlie  etream  of  vxiter 
which  usiuiUy  JUywed  dottm  the  brook,'*  define  a  specific 
thiog,  and  the  demise  is  a  demise  of  the  free  use  and  enjoy* 
voesxt  of  80  much  of  that  specific  thing — of  that  identical 
stream  which  usually  Sowed  down  the  brook.  The  Defend- 
ants are  the  owners  of  the  whole  of  the  stream  of  water  in 
its  natural  state.  They  demise  the  free  use  and  enjoyment 
of  so  much  of  that  stream  in  its  natural  state  as  it  usually 
flowed,  to  the  Plaintiff.  Have  they  a  right  afterwards  to 
interfere  with  that  natural  state  ? 
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TiPFiiro 

V. 

JudgvMmt. 


It  wtts  argued  for  the  Defendants  that  the  words  in 
question,  giving  them  their  fullest  effect,  do  but  place  the 
Plaintiff  in  the  position  of  an  ordinary  riparian  proprietor, 
every  riparian  proprietor  having  a  right  to  the  free  xise  and 
enjoyment  of  so  much  as  he  requires  of  the  stream  in  its 
natural  state.  But  in  a  case  like  the  present,  where  a  party, 
being  the  sole  ownw  of  the  stream^  says,  '  I  give  you  so 
mudi  of  this  actual  stream  as  it  is  now  flowing  down,'  I 
cannot  agree  that  the  rights  of  the  donee  as  against  the 
donor  are  to  be  restricted  to  those  of  a  common  riparian 
proprietor. 


It  was  admitted — and  it  could  scarcely  be  otherwise — 
that  had  the  deed  contained  a  covenant  on  the  part  of  the 
Defendants  not  to  poor  hot  wat^  into  the  brook,  the  ques- 
tion of  the  degree  of  heat  would  have  been  immaterial,  the 
question  of  damages  would  have  been  one  not  necessary  to 
be  tried,  and  the  Court  would  restrain  at  once.  The  ques- 
tion is,  whether  this  covenant  is  not  identical ; — ^whether,  if 
I  demise  a  given  portion  of  a  given  thing>  and  covenant  for 
the  free  use  and  enjojrment  of  it,  in  the  state  in  which  it 
exists  at  the  time  of  the  demise,  I  do  not  covenant^  in  effect, 
that  I  will  Bot  interfere  or  intermeddle  in  any  way  with  the 
state  of  that  thing  as  then  existing.  To  recur  to  the  case  I  put 
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meni,  viz.  that  he  is  entitled  to  so  ir  ^' 
will  effectually  work  his  engine,  V;  / 


x  idem: — sup- 
efendants,  under 
^ith  the  stream  in 
[His  Honour  then,  after  ey     '  ifere  with  or  alter  it 

first  branch   of  the  case,  the  date  of  the  instni- 

although  the  Plaintiff  ^  uere  question  of  damage, 

reason,  to  fear  that  h'  ,/hich  is  in  any  way  contrary 

would  effectually  w  atiff's  right, 

by  reason  of  the  ' 

was  not  shewn         ^at  this  view  might  be  reduced  to  a  pal- 
interfered  w'       ,  that  if  the  Defendants  had  poured  but  a 
satisfied  b     .  not  water  into  the  brook  above  the  Plaintiff's 
,  CovLit  must  interfere.     But  in  this  case,  I  find 
T^    '^a  evidence  of  the  Defendants  themselves — and  cer- 
Th    "^ly  it  is  singular  that  it  should  come  from  their  affidavit, 
jnoi  from  the  affidavits  of  the  Plaintiff's  witnesses — that 
^^  was  one  instance  when,  at  six  o'clock  at  night,  the 
flfttural  temperature  of  the  water  being  57^  the  water  at 
^e  weir,  after  the  heated  water  had  been  poured  in,  was 
70®,  and  the  water  in  the  Plaintiff's  jackwell,  which  the 
Plaintiff  was  to  use  for  the  purpose  of  condensing,  68*. 
This,  as  it  seems  to  me,  is  a  material  interference  with  the 
quality  of  the  water;  and  the  question  whether  that  inter- 
ference is  such  as  to  give  the  Plaintiff  a  right  to  damages* 
is  precisely  a  question  that  the  Plaintiff  is  not  obliged  to 
try.     His  right  under  the  demise  is  the  free  use  and  enjoy- 
ment of  the  natural  stream.     The  Defendants,  by  operations 
of  their  own,  have  taken  that  stream  out  of  the  course  of 
nature,  have  heated  it  to  this  degree  of  heat^  and  given  him, 
for  the  condensing  purposes  of  his  engine,  water  1 1**  higher 
in  temperature  than  the  water  which,  according  to  the  de- 
mise, he  should  receive. 


On  that  part  of  the  case  I  do  not  think  it  right  that  the 
Plaintiff  should  be  put  to  the  expense  of  trying,  by  engi- 
neering evidence,  how  far  an  increase  of  11"  in  temperature 
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^m  I  am  quite  satisfied  by  the  engi- 
'  Defendants'  ouni  witnesses. — [His 
idence  of  the  engineering  wit- 
"« that,  whether  you  can  mea- 
^  likely  to  be  done  or  not, 
purposes  to  have  water  at  a 
^  J.     One  say8>  the  best  tempera- 

^  ^ther  32**.     But  above  41^,  I  am  at 
on  the  Defendants'  own  evidence,  that 
.dl  degree  of  heat  renders  the  water  somewhat 
.  condensing  purposes;  and  when  it  is  said  that  no 
ave  injury  is  proved  (although,  in  fact,  one  witness  has 
spoken  to  the  point  as  to  the  increased  temperature  of  the 
water  in  the  Plaintiff's  jackwell  having  produced  %(yme  in- 
jury), it  seems  to  me  that  the  injury,  however  trifling,  is 
that  to  which  the  Plaintiff,  under  this  demise,  is  not  bound 
to  submit.,  his  rights  imder  that  demise  being  to  have  so  much 
of  the  stream  as  is  wanted  for  his  works  in  its  natural  state. 
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The  result  is,  that  I  shall  grant  a  perpetual  injunction, 
restraining  the  Defendants  from  discharging  or  returning, 
or  causing  or  permitting  to  be  discharged  or  returned, 
into  the  brook  at  any  point  above  the  weir,  any  heated 
water,  so  as  to  cause  an  increase  in  the  temperature  of  the 
water  in  the  Plaintiff's  jackwelL  That  is  the  only  injunc- 
tion I  can  give  at  the  present  hearing.  As  to  the  rest  of  the 
motion,  I  shall  direct  it  to  staild  over;  the  Plaintiff  to  pro- 
ceed to  bring  such  action  as  he  may  be  advised  in  respect 
of  the  matters  complained  of  in  the  bill,  other  than  the  dis- 
charge of  such  heated  water,  at  the  next  assizea 


In  regard  to  costs,  as  a  considerable  portion  of  this  case 
has  been  occupied  with  the  question  of  quantity,  I  should 
grant  the  injunction  without  costs,  if  the  Plaintiff  does  not 
bring  the  action.  If  he  does  bring  the  action,  the  rest  of 
the  motion  will  stand  over,  and  the  question  of  costs  al|o. 
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Bee  14M,  TIPPE^G  V.  ECKEBSLEY. 

Injwhetum—  X)T  an  indentiire,  dated  August^  1853,  the  Defendaots 
Breaek  of^  demised  to  the  Plaintifl^  for  a  term  of  twenty-one  yeais,  a 
^J^^IJJ^^  plot  of  land  in  Poclstock,  in  Wigan,  one  half  of  so  much  of 
Water.  a  brook  called  Podstock  Brook  as  adjoined  the  plot  of  land, 
When  the  a  cotton  mill  and  reservoir  standing  npon  the  plot  of  land, 
ofa^contmS  *^^  *  steam  engine  of  100  horses  power  then  erected  npon 
tfi^^h*^'^^  the  premises;  together  also  with  the  firee  use  and  enjoy- 
dear,  it  is  not  ment  during  the  term  of  a  certain  weir  or  dam  then  re- 
damage;  but  cently  made  on  the  brook,  for  the  purpose  of  holding  up  the 
^^^^1^^  water  of  the  brook  fix)m  the  point  where  the  weir  was  then 

the  breach  of 

covenant 

affords  sufficient  ground  for  the  Court  to  interfere  bj  injunction. 

And,  eembU,  the  Court  may  bo  interfere,  whether  the  breach  baa  or  has  not  been  actually 
committed,  provided  the  Defendant  daims  and  insists  on  a  right  to  do  the  act  which  would 
constitute  such  breach. 

Defendants  demised  to  Plaintiff  a  plot  of  land,  one-half  of  an  adjoining  brook,  a  cotton 
mill,  reservoir,  and  steam-engine  of  100-horse  power  on  the  plot  of  land,  and  the  use  of  a 
weir  below  the  mill,  for  the  purpose  of  holding  up  the  water  of  the  brook  from  the  weir 
to  the  level  of  the  bed  of  the  brook  at  a  bridge  above  the  mill,  "and  the  free  use  and 
enjojrment  of  so  much  of  the  stream  of  water  which  usually  flowed  down  the  brook  ad- 
joining the  plot  of  land  as  should  be  necessary  for  effectually  supplying  with  water  and 
working  the  eaid  steam-engine,  or  any  other  steam-engine  of  like  power  and  capacity;"  and 
covenanted  not  to  construct  any  other  weir  or  dam  between  the  weir  and  bridge,  and  for 
quiet  enjoyment  of  the  demised  premises  according  to  the  tenor  of  the  demise.  Shortly 
aifterwards  the  Defendants  erected,  a  little  below  the  bridge  but  above  the  pLiintiff^s  mill, 
a  new  cotton  mill  and  steam-engine,  with  a  reservoir,  whidi  drew  off  water  from  the  brook 
between  the  Plaintiff's  reservoir  and  the  bridge,  and  they  dischaiiged  the  heated  water 
which  they  had  used  for  their  new  mill  into  the  brook,  whereby  on  one  occasion  they  niaed 
the  temperature  of  the  water,  which  the  Plaintiff  had  to  use  for  condensing  his  engine,  from 
57<*  to  SS'*.  All  the  engineering  witnesses  agreed  that  every  additional  degree  of  heat  above 
41  <*  renders  water  less  fit  for  condensing  purposes.  It  was  also  deposed  that  on  another 
occasion,  in  consequence  of  the  increased  temperature,  the  Plaintiff's  engine  worked  "near- 
ly half  a  stroke  per  minute  less  "  than  the  usual  rate  of  twenty-eight  strokes  per  minute. 

Upon  motion  for  a  decree,  the  Court  granted  a  perpetual  injunction,  restraining  the  De- 
fendants from  discharging  heated  water,  so  as  to  increase  tho  temperature  of  Uke  water 
which  the  Plaintiff  used  for  condensing;  being  of  opinion  that  the  evidence,  exclusive 
of  that  as  to  the  actual  diminution  in  the  working  of  the  engine,  shewed  a  material  inter- 
ference with  the  quality  of  ^e  water  to  which  tiie  Plaintiff  was  entitled  under  the  de- 
mise; and  that  the  question  whether  such  interference  was  such  as  to  give  him  a  right 
to  damages  was  one  which  he  was  not  obliged  to  try. 

But  so  much.of  the  motion  as  sought  to  restrain  the  Defendants  from  diverting  the  water  for 
their  new  mill,  was  directed  to  stand  over,  upon  terms  of  the  Plaintiff  bringing  an  action; 
the  Plaintiff  having  fiiiled  to  shew  that  he  had  ever  yet  been  deprived  by  the  Defendants' 
of  the  quantity  of  water  necessary  for  effectually  supplying  and  working  his  engine,  al- 
though it  appeared  frx)m  the  evidence  that  he  had  great  reason  to  fear  that  he  woiud  be  so 
deprived. 
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erected  to  the  level  of  the  bed  of  the  brook  at  Poclstock 
Bridge^  situate  above  the  cotton  mill,  and  the  free  use  and 
enjoyment  of  so  much  of  the  stream  of  water  which  usuaUy 
flowed  down  the  brook  adjoining  the  plot  of  land  as  shoidd 
be  necessary  for  effectually  supplying  with  water  and  work- 
ing the  said  steam  engine,  or  any  other  steam  engine  or 
steam  engines  to  be  thereafter  during  the  term  erected  upon 
the  premises  of  the  like  power  and  capacity.  And  the  De- 
fendants covenanted  with  the  Plaintiff  to  pay  half  the  ex- 
penses of  maintaining  and  repairing  the  weir;  and  that  the 
Defendants,  their  heirs  and  assigns,  would  not  construct  or 
permit  any  other  weir  or  dam  upon  or  across  the  brook,  be- 
tween the  said  weir  and  Poolstock  Bridge.  The  indenture 
also  contained  an  absolute  covenant  by  the  Defendants,  in 
the  usual  form,  for  quiet  enjoyment  by  the  Plaintiff  of  all 
the  demised  premises  according  to  the  tenor  of  the  demise. 

In  April,  1854«,  the  Defendants  erected,  a  little  below  the 
bridge,  but  above  the  Plaintiff's  mill,  a  new  cotton  mill, 
with  a  steam  engine  and  machinery;  and  near  the  new 
mill,  and  communicating  with  the  brook  at  a  point  above 
the  Plaintiff's  point  of  communication,  they  constructed  a 
new  reservoir  of  the  superficial  area  of  750  square  yards,  the 
bottom  of  which  was  about  twenty-four  inches  lower  than 
the  level  of  the  bed  of  the  brook.  Shortly  after  the  new 
mill  conunenoed  working,  the  Defendants,  to  increase  the 
quantity  of  water  above  the  weir,  placed  upon  the  weir  a 
cap,  which  raised  it  about  nine  inches  above  its  original 
height  A  dispute  then  arose  as  to  the  Defendant's  right 
to  place  the  cap  upon  the  weir ;  the  cap  was  removed  by  the 
Plaintiff;  and,  on  the  day  after  its  removal,  the  Defendants, 
who  had  previously  endeavoured  without  success  to  supply 
the  Plaintiff  with  additional  water  from  another  source, 
ecHnmenced  discharging  the  heated  water,  which  they  had 
used  for  their  new  mill,  into  the  brook,  at  a  point  a  few  feet 
below  the  new  reservoir,  but  above  the  point  at  which  the 
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Plaintiff's  reservoir  communicated  with  the  brook,  so  thai 
all  such  heated  water  became  mixed  with  the  water  appli- 
cable for  the  use  of  the  Plaintiff's  steam  engina  Previously 
to  the  removal  of  the  cap  the  Defendants  were  in  the  haUt 
of  discharging  their  heated  water  into  the  brook  at  a  point 
below  the  weir. 


The  bill  prayed  that  the  Defendants  might  be  restrained 
from  discharging  or  returning  into  the  brook  at  any  point 
above  the  weir  any  heated  water,  or  water  previously  used 
for  the  purposes  of  their  new  mill,  and  from  diverting  or 
using  for  the  purposes  of  working  their  new  mill,  steam  en- 
gine, or  otherwise,  any  part  of  the  water  of  the  brook  so  as 
to  impede,  prejudice,  or  affect  the  free  use  and  enjoyment 
at  all  times  by  the  Plaintiff  in  preference  and  priority  to 
every  other  person  of  a  sufficient  quantity  of  such  water, 
for  the  effectual  supplying  and  working  of  the  Plaintiff's 
steam  engine;  and,  that  the  Defendants  might  also  be  re- 
strained from  permitting  the  bottom  of  the  new  reservoir 
to  remain  at  its  then  level,  or  at  any  level  lower  than  that 
of  the  bed  of  the  brook. 

It  did  not  appear  from  the  evidence  that  the  Plaintiff's 
right  to  so  much  of  the  stream,  as  was  necessary  for  ef- 
fectually supplying  with  water  and  working  the  steam 
engine,  comprised  in  the  lease,  in  the  state  in  which  it  was 
demised  to  the  Phdntifi^  had  yet  been  actually  interfiared 
with, — although  there  was  great  reason  to  fear  that  such 
right  would  be  interfered  with — ^by  the  course  adopted  by 
the  Defendants. 


In  regard  to  the  heated  water,  it  appeared  by  the  evi- 
dence of  the  Defendants'  witnesses,  that,  upon  one  occasion, 
at  6  o'clock  in  the  evening,  the  natural  temperature  of  the 
water  of  the  river  being  57^  the  water  at  the  weir,  after  the 
heated  water  had  been  poured  in,  was  70**,  and  the  water  in 
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the  Plaintiffs  jackwell  (the  receptacle  for  the  water  which 
it  was  necessary  for  him  to  use  for  the  purpose  of  condens- 
ing his  engine)  68^  shewing  that  the  Defendants  by  their 
operations  had  raised  the  water  in  the  FlaintifiTs  jackwell 
IP.  With  respect  to  water  below  42®  in  temperature,  there 
was  a  slight  difference  of  opinion  among  the  scientific  wit- 
nesses as  to  what  is  the  best  temperature  for  condensing 
purposes,  one  saying  32®,  another  4P.  But  it  appeared  by 
the  evidence  of  the  Defendants'  witnesses,  that  every  addi- 
tional degree  of  heat  above  41®  has  the  effect  of  rendering 
water  less  fit  for  condensing  purposes. 
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As  to  actual  damage,  one  of  the  Plaintiff's  witnesses  de- 
posed, that,  on  another  occasion,  in  consequence  of  the  in- 
creased temperature  in  the  Plaintiff's  jackwell,  the  Plain- 
tiffs engine  worked  "nearly  half  a  stroke  per  minute  less" 
than  the  usual  rate  of  twenty-eight  strokes  per  minuta 


Mr.  Bolt,  Q.  C,  and  Mr.  Sddie,  now  moved  for  a  decree 
as  prayed  by  the  bill 


ArgufMtU. 


This  being  a  case  of  contract,  the  sole  question  was,  whe- 
ther there  had  been  a  breach.  If  there  had,  it  was  imma- 
terial whether  a  Court  of  law  would  or  would  not  give  more 
than  nominal  damages.  A  case  in  which  the  Plaintiff 
would  get  merely  nominal  damages,  was  a  case  for  an  in- 
junction: Rochdale  Canal  Company  v.  King  (a).  Attorney- 
General  v.  The  Sheffield  Oas  Consumers  Compam,y(b). 
Here  the  contract  was  in  effect,  that  the  Plaintiff  should 
have  a  jHior  right  to  the  use  of  the  water  of  the  stream, 
in  preference  and  priority  to  every  other  person;  and  of 
that  prior  right  the  Defendants  had  deprived  hinL 


(a)  2  Sim.  N.  S.  78. 


(6)  3  De  G.,  M'N.,  &  G.  304. 
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Mr.  Jarrus,  Q.  C,  and  Mr.  Oaims,  for  the  DefeDdaiit& 

The  bill  should  be  dismissed,  or,  at  all  events,  the  Court 
will  put  the  Plaintiff  upon  terms  of  bringing  an  action. 

The  Plaintiff  is  entitled  to  what  the  lease  gives  him,  and 
to  nothing  mora  All  the  lease  gives  him,  in  respect  of 
quantity,  is  the  use  of  so  much  of  the  stream  as  is  necessary 
for  his  steam-engina  To  that  he  has  a  prior  right  To 
more  than  that  it  is  idle  to  say  he  has  a  prior  or  any  right 
The  Defendant  might  put  100  mills  above  the  Plaintiff's 
mill,  and  might  so  work  those  mills  as  to  give  rise  every 
night  to  serious  apprehension,  that  on  the  following  morn- 
ing the  Plaintiff  would  not  have  water  sufficient  for  his 
engine ;  but  imtil  the  Plaintiff  is  deprived  of  water  sufficient 
for  his  engine,  the  contract  is  not  broken,  and  the  Court 
cannot  interfere  Thus  interpreted,  the  contract  has  not 
been  broken. 

Then,  as  to  the  quality  of  the  water,  all  the  lease  gave 
the  Plaintiff  was  such  use  of  the  stream  which  usually 
flowed  as  was  necessary  for  his  steam-engine.  All  the  De- 
fendants contracted  was  not  to  prevent  his  effectually  work- 
ing his  engina  Of  such  a  contract  (unlike  a  contract  not 
to  exercise  a  trade)  to  shew  breach,  the  Plaintiff  must  shew 
damage. 

The  Vice-Chancellor, — Suppose  ,  these  were  dyeing 
mills,  and  some  (whether  a  prejudicial  amount  or  not)  of 
the  dyeing  material  reached  the  Plaintiff's  mill,  would  it  be 
necessary  for  him,  imder  a  demise  like  the  present,  to  shew 
actual  damage  ?  Would  it  not  be  sufficient  if  he  deposed 
that  he  believed  it  would  prove  prejudicial  ?  The  Defend- 
ants have  demised  the  free  use  and  enjoyment^  not  merely 
of  so.  much  water,  but  of  so  much  "  of  the  stream  of  water 
which  tisually  flows  down  the  brook/'  Does  not  that  mean 
the  water  in  its  natural  state  ? 
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Mr.  Cairns. — ^That^  at  the  highest,  does  but  place  the 
Plaintiff  in  the  position  of  an  ordinary  riparian  proprietor, 
every  riparian  proprietor  having  a  right  to  the  free  use  and 
enjoyment  of  the  stream  in  its  natural  state.  In  the  case 
put  by  the  Court,  the  owner  of  the  lower  dyeing  mill  would 
have  to  shew  actual  damage — ^not  possibly  in  a  gross  in- 
stance, a  g.,  where  large  quantities  of  rank  poison  were 
mixed  with  a  small  stream  just  above  his  mill,  but  at  least 
where,  as  here,  it  is  a  question  of  extreme  nicety,  and  wit- 
nesses of  the  highest  scientific  character  differ  as  to  the 
effects  produced.  In  such  a  case  damage  ought  to  be 
proved,  and  that  by  proof  of  what  effects  were  produced 
inside  the  mill  Here  the  Plaintiff  has  adduced  no  evi- 
dence except  as  to  what  effects  would  follow,  if  water  were 
used  of  a  temperature  to  which  this  stream,  at  the  point 
where  it  reaches  the  Plaintiff,  has  never  been  and  will 
never  be  heated:  and  as  to  what  is  the  best  temperature, 
there  is  a  conflict  of  testimony. 
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Argumeni. 


Mr.  Eddis  in  reply. 

In  regard  to  the  question  of  quantity,  the  covenants,  first 
to  keep  up  the  weir  below  the  Plaintiff's  mill,  and  secondly, 
never  to  erect  any  other  weir  or  dam  above  that  mill, 
amount,  in  effect,  to  a  covenant  that  there  shall  always  be  a 
certain  pool  or  storage,  of  which  nothing  shall  ever  interfere 
with  the  Plaintiff's  prior  right  of  user,  and  that  right  has 
been  as  effectually  yiolated  by  the  new  mill  as  it  would 
have  been  by  a  second  weir  or  dauL 

As  to  the  question  of  heated  water,  if  the  Plaintiff  has 
omitted  to  prove  that  the  temperatiure  of  the  water  in  his 
jackwell  has  been  increased  by  reason  of  the  course  adopt- 
ed by  the  Defendants,  the  Defendants  have  supplied  that 
omission.  And  the  Plaintiff's  witnesses  have  deposed  to 
actual  damage  inside  the  mill,  in  consequence  of  the  in- 
creased temperatura 
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Vice-Chancellor  Sir  W.  Page  Wood: — 

There  are  two  distinct  branches  to  this  casa  The  mden- 
ture  of  demise  containing  a  covenant  for  quiet  enjoyment 
Judgmmt.  according  to  the  tenor  of  the  demise,  the  first  question  is, 
what  is  the  effect  of  that  instrument  with  reference  to  the 
quantity  of  water  to  be  supplied  by  the  Defi^dants  to  the 
Plaintiff?  The  second  question  is,  whether,  under  the  tenns 
of  the  instrument^  the  Defendants  were  at  liberty  to  inter- 
fere in  any  way  whatever  with  the  quality  of  the  water  to 
be  so  supplied  ? 

Upon  either  branch  of  the  case,  if  the  construction  of  the 
instrument  be  clear  and  the  breach  clear,  then  it  is  not  a 
question  of  damage,  but  the  mere  circumstance  of  the 
breach  of  covenant  affords  sufficient  ground  for  the  Court 
to  interfere  by  injunction.  And  I  apprehend  the  Court 
may  so  interfere  whether  the  Defendant  has  or  has  not 
actually  committed  the  breach,  in  respect  of  which  the  in- 
terference of  the  Court  is  sought  For,  in  a  case  of  con- 
tract, it  is  enough  if  the  Defendant  claims  and  insists  on  a 
right  to  do  the  act^  although  he  has  not  already  done  it^ 
mode  et  forma,  as  alleged.  In  such  a  case  I  should  have 
no  difficulty  in  granting  an  injunction. 

With  regard  to  the  first  branch,  the  quantity  of  the  sup- 
ply, I  do  not  think  it  by  any  means  clear  that  the  construc- 
tion for  which  the  Plaintiff  contends  is  the  right  construc- 
tion of  the  demise,  or  that  the  Plaintiff  has  a  right,  under 
that  instrument,  to  what  he  calls  the  prior  use  of  the 
water.  What  he  has  a  clear  right  to  is,  the  firee  use  and 
enjoyment  of  so  much  of  the  stream  as  is  necessary  for 
effectually  supplying  with  water  and  working  the  steam 
engine  mentioned  in  the  demise.  But  if  he  gets  this,  he 
has  no  cause  to  complain. 

It  was  argued  in  the  reply,  that>  there  being  a  demise  of 
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half  the  brook,  and  a  covenant  on  the  part  of  the  Defend- 
ants to  keep  up  one  weir,  and  not  to  erect  any  other  weir 
on  the  brook,  there  is,  in  eflFect,  a  covenant  by  way  of  im- 
plication, that  the  usual  flow  of  the  river  shall  not  be  inter- 
fered with,  but  there  shall  always  be  a  certain  pool  or 
storage,  of  which  there  shall  never  be  anything  to  interfere 
with  the  Plaintiff's  prior  right  of  user;  and  that  the  De- 
fendants, by  drawing  off  water  above  the  Plaintiff's  mill, 
interfered  as  effectually  with  his  rights  under  the  lease,  as 
they  would  have  done  by  erecting  a  second  weir.     The 
usual  flow  of  so  much  of  the  river  as  is  necessary  for  the 
Plaintiff's  use,  I  admit,  is  not  to  be  interfered  with ;  and, 
inasmuch  as  the  erection  of  a  second  weir,  in  the  manner 
supposed,  might  produce  such  an  interference,*  the  Defend- 
ants would,  even  in  the  absence  of  the  negative  covenant, 
have  been  precluded  from  erecting  it     But  that  negative 
covenant,  at  the  utmost,  amounts  only  to  this,  that  the  De- 
fendants will  not  put  up  anything  which  shall  intercept 
the  usual  flow  of  so  much  of  the  stream  as  is  necessary  for 
the  Plaintiff's  steam  engine.     It  is  far  from  being  a  cove- 
nant not  to  draw  off  what  may  not  be  necessary  for  that 
purpose.     And  aU  that  the  Defendants  contend  under  this 
branch  of  the  case  is,  that,  if  they  allow  so  much  of  the  stream 
according  to  its  usual  flow  to  reach  the  Plaintiff  as  will 
give  him  all  they  covenanted  to  give  him,  they  are  at  liber- 
ty under  the  demise  to  draw  off  what  is  wanted  for  their 
ownpurposea 
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Without  determining  the  question  of  construction  upon 
this  branch  of  the  case,  it  is  sufficient  that  I  think  it  £u: 
from  clear  that  the  Plaintiff's  construction  is  the  correct 
one.  I  do  not  even  entertain  such  a  doubt  in  favour  of  the 
Plaintiff's  construction  as  might  lead  me  to  desire  to  call  in 
the  assistance  of  a  common  law  Judge.  On  this  branch  of 
the  case  the  Plaintiff  must  rest  on  what  I  conceive  will 
ultimately  prove  to  be  the  true  construction  of  the  instru- 
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meni,  viz.  that  he  is  entitled  to  so  much  of  the  stream  as 
will  effectually  work  his  engine,  and  to  no  more. 

[His  Honour  then,  after  examining  the  evidence  upon  the 
first  branch  of  the  case,  stated  as  his  conclusion,  that, 
although  the  Plaintiff  had  reason,  and  he  thought  great 
reason,  to  fear  that  his  right  to  so  much  of  the  stream  as 
would  effectually  work  his  engine,  would  be  interfered  with 
by  reason  of  the  course  adopted  by  the  Defendants,  still  it 
was  not  shewn  that  such  right  had  ever  yet  been  actually 
interfered  with.  On  that  part  of  the  case,  therefore,  he  was 
satisfied  he  ought  to  do  nothing  before  the  action  was  tried] 

The  second  branch  of  the  case  is  of  a  different  compl^oB. 
The  day  after  the  cap  was  removed,  the  Defendants^  who 
had  previously  attempted  in  vain  to  get  a  supply  of  water 
from  another  quarter, — shewing  a  feeling  on  their  part  that 
it  was  somewhat  of  a  measuring  cast  what  quantity  of  v;ater 
would  be  stored  up  in  dry  seasons — finding  that  difiScolties 
would  be  raised  as  to  their  right  to  replace  the  cap  on  the 
weir,  adopted  a  course  which  up  to  that  time  they  had  not 
taken,  and  which  from  their  own  proceedings  it  is  evident 
they  had  not  thought  it  right,  morally  speaking,  to  take:— 
To  meet  a  possible  deficiency  in  the  supply,  they  discharged 
into  the  river  above  the  weir,  but  below  their  own  reservoir, 
the  heated  water  which  they  had  used  for  their  own  mill. 
And  the  question  is,  whether,  according  to  the  true  con- 
struction of  the  demise,  the  Defendants  had  a  right  thus 
to  deal  with  the  water  of  the  river. 


The  demise  was  of  (inter  alia)  "  the  free  use  and  enjoy- 
ment of  so  much  of  the  stream  of  water  which  usually 
flowed  down  the  brook  adjoining  the  la.nd  thereby  demised, 
as  should  be  neeessary  for  effectually  supplying  with  water 
and  working  the  said  steam  engine."  The  quantity  demised 
is  defined  by  the  words  *'  so  much  as  should  be  neoessary 


CASES  IN  CHANCERY. 

for  efifectually  supplying  with  water  and  working  the  said 
«team  engine"-  But  the  words  *'t]is  atream  of  water 
whiA  usuctUy  flowed  down  the  brook,*'  define  a  specific 
thing;  and  the  demise  is  a  demise  of  the  free  use  and  ^oy* 
ment  of  so  much  of  that  specific  thing — of  that  identical 
stoream  which  usually  flowed  down  the  brook.  The  Defend- 
ants are  the  owners  of  the  whole  of  the  stream  of  water  in 
its  natural  state.  They  demise  the  free  use  and  enjoyment 
of  so  much  of  that  stream  in  its  natural  state  as  it  usually 
flowed,  to  the  Plaintiff  Have  they  a  right  afterwards  to 
interfere  with  that  natural  state  ? 
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It  was  argued  for  the  Defendants  that  the  words  in 
question,  giving  them  their  fullest  effect,  do  but  place  the 
Plaintiff  in  the  position  of  an  ordinary  riparian  proprietor, 
every  riparian  proprietor  having  a  right  to  the  free  use  and 
enjoyment  of  so  much  as  he  requires  of  the  stream  in  its 
natural  state.  But  in  a  case  like  the  present,  where  a  party, 
being  the  sole  owner  of  the  stream,  says,  '  I  give  you  so 
mudi  of  this  actual  stream  as  it  is  now  flowing  down,'  I 
cannot  agree  that  the  rights  of  the  donee  as  against  the 
donor  are  to  be  restricted  to  those  of  a  common  riparian 
proprietor. 


It  was  admitted — and  it  could  scarcely  be  otherwise — 
that  had  the  deed  contained  a  covenant  on  the  part  of  the 
Defendants  not  to  pour  hot  wat^  into  the  brook,  the  ques- 
tion of  the  degree  of  heat  would  have  been  immaterial,  the 
question  of  damages  would  have  been  one  not  necessary  to 
be  tried,  and  the  Court  would  restrain  at  once.  The  ques- 
tion is,  whether  this  covenant  is  not  identical ; — ^whether,  if 
I  demise  a  given  portion  of  a  given  thing,  and  covenant  for 
the  free  use  and  enjoyment  of  it,  in  the  state  in  which  it 
esdsts  at  the  time  of  the  demise,  I  do  not  covenant,  in  effect, 
that  I  will  not  interfere  or  intermeddle  in  any  way  vrith  the 
state  of  that  thing  as  then  existing.  To  recur  to  the  case  I  put 
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during  the  argument,  trying  perhaps  idem  per  idem: — sap- 
pose  these  were  dyeing  mills,  would  the  Defendants,  under 
this  instrument^  have  a  right  to  deal  with  the  stream  m 
any  manner  which  could  possibly  interfere  with  or  alter  it 
from  the  state  in  which  it  existed  at  the  date  of  the  instru- 
ment? The  question  is  not  a  mere  question  of  damage, 
but  whether  an  act  is  done  which  is  in  any  way  contrary 
to  or  at  all  affects  the  Plaintiff's  right 


It  was  argued,  that  this  view  might  be  reduced  to  a  pal- 
pable absurdity;  that  if  the  Defendants  had  poured  but  a 
kettleful  of  hot  water  into  the  brook  above  the  PLiintiff's 
mill,  the  Court  must  interfere.  But  in  this  case,  I  find 
upon  the  evidence  of  the  Defendants  themselves — ^and  cer- 
tainly it  is  singular  that  it  should  come  from  their  affidavit, 
and  not  from  the  affidavits  of  the  Plaintiff's  witnesses — ^that 
there  was  one  instance  when,  at  six  o'clock  at  night,  the 
natural  temperature  of  the  water  being  57^  the  water  at 
the  weir,  after  the  heated  water  had  been  poured  in,  was 
70^  and  the  water  in  the  Plaintiff's  jackwell,  which  the 
Plaintiff  was  to  use  for  the  purpose  of  condensing,  68®. 
This,  as  it  seems  to  me,  is  a  material  interference  with  the 
quality  of  the  water;  and  the  question  whether  that  inter- 
ference is  such  as  to  give  the  Plaintiff  a  right  to  damages, 
is  precisely  a  question  that  the  Plaintiff  is  not  obliged  to 
try.  His  right  under  the  demise  is  the  free  use  and  enjoy- 
ment of  the  natural  stream.  The  Defendants,  by  operations 
of  their  own,  have  taken  that  stream  out  of  the  course  of 
nature,  have  heated  it  to  this  degree  of  heat,  and  given  him, 
for  the  condensing  purposes  of  his  engine,  water  1 1"  higher 
in  temperature  than  the  water  which,  according  to  the  de- 
mise, he  should  receive. 


On  that  part  of  the  case  I  do  not  think  it  right  that  the 
Plaintiff  should  be  put  to  the  expense  of  trying,  by  engi- 
neering evidence,  how  far  an  increase  of  ll**  in  temperature 
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would  injure  hiin,  when  I  am  quite  satisfied  by  the  engi- 
neering evidence  of  the  Defendants'  own  witnesses. — [His 
Honour  investigated  the  evidence  of  the  engineering  wit- 
nessea]  Every  witness  admits  that,  whether  you  can  mea- 
sure the  precise  degree  of  damage  likely  to  be  done  or  not, 
it  is  better  for  the  Plaintiff's  purposes  io  have  water  at  a 
lower  degree  of  temperature.  One  says,  the  best  tempera- 
ture would  be  41" — another  32**.  But  above  41**,  I  am  at 
liberty  to  take  it  on  the  Defendants'  own  evidence,  that 
every  additional  degree  of  heat  renders  the  water  somewhat 
less  fit  for  condensing  purposes;  and  when  it  is  said  that  no 
positive  injiuy  is  proved  (although,  in  fact,  one  witness  has 
spoken  to  the  point  as  to  the  increased  temperature  of  the 
water  in  the  Plaintiff's  jackwell  having  produced  some  in- 
jury), it  seems  to  me  that  the  injury,  however  trifling,  is 
that  to  which  the  Plaintiff,  under  this  demise,  is  not  bound 
to  submit,  his  rights  imder  that  demise  being  to  have  so  much 
of  the  stream  as  is  wanted  for  his  works  in  its  natural  state. 
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Judgment. 


The  result  is,  that  I  shall  grant  a  perpetual  injunction, 
restraining  the  Defendants  from  discharging  or  returning, 
or  causing  or  permitting  to  be  discharged  or  returned, 
into  the  brook  at  any  point  above  the  weir,  any  heated 
water,  so  as  to  cause  an  increase  in  the  temperature  of  the 
water  in  the  Plaintiff's  jackwell.  That  is  the  only  injunc- 
tion I  can  give  at  the  present  hearing.  As  to  the  rest  of  the 
motion,  I  shall  direct  it  to  stand  over;  the  Plaintiff  to  pro- 
ceed to  bring  such  action  as  he  may  be  advised  in  respect 
of  the  matters  complained  of  in  the  bill,  other  than  the  dis- 
charge of  such  heated  water,  at  the  nezt  assizes. 


In  regard  to  costs,  as  a  considerable  portion  of  this  case 
has  been  occupied  with  the  question  of  quantity,  I  should 
grant  the  injunction  without  costs,  if  the  Plaintiff  does  not 
bring  the  action.  If  he  does  bring  the  action,  the  rest  of 
the  motion  will  stand  over,  and  the  question  of  costs  al|o. 
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Time  to  am- 

and$ufieieni 
Answer''— £x' 
eepHont. 

Where  the 
Plaintiff  in  the 
original  suit 
had  obtained 
.  the  nsnal  or- 
der, giving 
him  time  to 
anawer  a  croaa 
bill,  after  the 
Plaintiff  in  the 
cross  suit 
should  have 
put  in  a  "full 
and  sufficient 
answer  "  to 
the  original 
biU:— iTeW, 
that^  for  the 
purpose  of 
computing 
the  time  so 
given,  the  an- 
swer most  be 
considered  suf- 
ficient from 
the  time  of  its 
being  put  in, 
unless  proved 
insufficient 
upon  excep- 
tions. 


LAFONE  V,  THE  FALKLAND  ISLANDS  COM- 

PANT  AND  OTHERS. 

THE  FALKLAND  ISLANDS  COMPANY  v.  LAFONR 


J.  HESE  were  an  original  and  cross  cause. 

The  bill  in  the  original  cause  was  fQed  on  the  28th  of 
April,  1855,  and  the  cross  bill  was  filed  on  the  1st  of  May 
following.  The  Defendants  in  the  original  suit  were  the 
company  and  some  of  their  officers,  who  were  made  De- 
fendants for  the  purpose  of  discovery.  All  these  Defendants 
appeared  by  the  same  solicitor,  before  the  23rd  of  May, 
1855,  on  which  day  the  PkintifGs  in  the  original  suit  ob- 
tained and  served  the  usual  order  for  time  to  answer  the 
cross  bill  after  the  Defendant  company  should  have  put  in 
a  "  fiill  and  sufficient  answer''  in  the  (»rigiDaI  suit  All  ilie 
Defendants  to  the  original  suit,  except  one,  put  in  their  an- 
swers on  the  14th  of  December,  1855.  The  other  Defend- 
ant changed  his  solicitor,  and  had  not  yet  answered.  On  the 
9th  of  Januaiy,  1856,  the  company  obtained  a  writ  of  attadn 
ment  against  Lafone  for  want  of  an  answ^  in  the  crosB-miit 

This  was  a  motion,  dated  January  10,  1856,  to  discharge 
the  attachment  for  irregularity,  or  to  suspend  it^  until 
Lafone  should  have  made  default  in  answering  the  cross 
bill  within  six  weeks  after  all  the  Defendants  should  have 
filed  sufficient  answers  to  the  bill  in  the  original  suit,  or  un- 
til default  should  be  made  by  Lafone  in  answering  the 
cross  bill  within  eight  weeks  from  the  date'of  the  notice  of 
motion;  and  that  Lafone  might  have  six  months  further 
time  to  answer  the  cross  bill. 


Arffument,         Mr.  RoU,  Q.  C,  and  Mr.  Oiffard,  for  the  motion. 

TJie  time  limited  by  the  order  for  Lafone  to  answer  will 
not  b^n  to  run  until  the  expiration  of  the  period  within 
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which  exceptions  may  be  taken  to  the  Company's  answer — 
that  is,  mitil  the  expiration  of  six  weeks  from  the  14th  of 
December.  Therefore,  the  attachment  was  irregular.  If  not 
originally  irregular,  it  would  be  within  our  power  to  make  it  so 
at  anytimewitbinthesixweeks  by  filing  exceptions.  Hie  prac- 
tice in  injunction  causes  wasdifferent,  but  then  in  those  causes 
the  injunction  was  until  answer  or  further  order,  and  nothing 
was  done  except  in  the  presence  of  the  parties  upon  motion. 

Mr.  Murray,  from  the  Record  and  Writ  Clerks'  office, 
handed  up  to  the  Vice-chancellor  a  brief  in  a  cause  before 
the  Lords  Justices,  of  Sibbald  v.  Lowrie  (a). 

Mr.  WUlcock,  Q.  C,  and  Mr.  Bates  contril,  were  not 
heard.  

Vicb-Chancellor  SirW.  Page  Wood: — 

I  think  the  true  meaning  of  the  words  "  full  and  suffi- 
cient answer"  in  this  order  is,  that  the  answer  must  be 
such  as  this  Court  always  deems  sufficient — namely,  an  an- 
swer to  which  no  exceptions  have  been  taken.  That  is  the 
construction  in  injunction  causes,  and  I  think  in  every  case. 
For  instance :  a  Defendant,  having  been  attached  for  want  of 
an  answer,  is  discharged  on  putting  in  his  answer,  though 


(a)  Lords  Justices,  March  8th, 
186a  In  that  case  the  Clerk  of 
Records  and  Writs  had  refused  to 
file  interrogatories  on  behalf  of 
a  Defendant,  for  the  examina- 
tion of  the  Plaintiff  under  15  & 
16  YieL.c  86, 8. 19,  on  the  ground 
that  six  weeks  had  not  elapsed 
since  the  filing  of  the  Defend- 
ant's answer;  and,  by  the  terms 
of  that  section,  such  interroga- 
tories cannot  be  filed  ''until 
alter  a  sufficient  answer  is  filed." 

Mr.  FoUeU,  Q.  C,  applied  to 
the  Lords  Justices  for  an  order 
that  the  Clerk  of  Records  and 
Writs  might  file  such  interroga- 


tories, urging  that  the  section  did 
not  prevent  the  interrogatories 
being  filed  until  after  the  answer 
should  be  deemed  or  found  to  be 
sufficient;  that  everj  answer  was 
sufficient  until  proved  to  be 
otherwise,  and  that  a  Defendant 
might  file  a  bill  of  discovery 
without  waiting  for  six  weeks 
after  filing  his  answer. 

The  Lords  Justices  ordered  the 
interrogatories  to  be  filed  at 
once,  subject  to  the  right  of  the 
Plaintiff  to  move  to  take  them 
off  the  file,  with  costs,  if  the  an- 
swer should  turn  out  to  be  insuf- 
ficient. 


Falklaitd 
ISLAXDS  Ck). 

ArgiimeiU, 


JudgmetU, 
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Plaintiff's  reservoir  communicated  mth  the  brook,  so  thai 
all  such  heated  water  became  mixed  with  the  water  appli- 
cable for  the  use  of  the  Plaintiff's  steam  engina  Previously 
to  the  removal  of  the  cap  the  Defendants  were  in  the  habit 
of  dischai^g  their  heated  water  into  the  brook  at  a  point 
below  the  weir. 


The  bill  prayed  that  the  Defendants  might  be  restrained 
fifx)m  discharging  or  returning  into  the  brook  at  any  point 
above  the  weir  any  heated  water,  or  water  previously  used 
for  the  purposes  of  their  new  mill,  and  finom  diverting  or 
using  for  the  purposes  of  working  their  new  mill,  steam  en- 
gine, or  otherwise,  any  part  of  the  water  of  the  brook  so  as 
to  impede,  prejudice,  or  affect  the  free  use  and  enjoyment 
at  all  times  by  the  Plaintiff  in  preference  and  priority  to 
every  other  person  of  a  sufficient  quantity  of  such  water, 
for  the  effectual  supplying  and  working  of  the  Plaintiff's 
steam  engine;  and,  that  the  Defendants  might  also  be  re- 
strained from  permitting  the  bottom  of  the  new  reservoir 
to  remain  at  its  then  level,  or  at  any  level  lower  than  that 
of  the  bed  of  the  brook. 

It  did  not  appear  from  the  evidence  that  the  Plaintiff's 
right  to  so  much  of  the  stream,  as  was  necessary  for  ef- 
fectually supplying  with  water  and  working  the  steam 
engine,  comprised  in  the  lease,  in  the  state  in  which  it  was 
demised  to  the  Plaintiff  had  yet  been  actually  interfered 
with, — although  there  was  great  reason  to  fear  that  such 
right  would  be  interfered  mth — ^by  the  course  adopted  by 
the  Defendanta 


In  r^^ard  to  the  heated  water,  it  appeared  by  the  evi- 
dence of  the  Defendants'  mtnesses,  that,  upon  one  occasion, 
at  6  o'clock  in  the  evening,  the  natural  temperature  of  the 
water  of  the  river  being  57°,  the  water  at  the  weir,  after  the 
heated  water  had  been  poiured  in,  was  70®,  and  the  water  in 
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the  Plaintiff's  jackwell  (the  receptacle  for  the  water  which 
it  was  necessary  for  him  to  use  for  the  purpose  of  condens- 
ing his  engine)  68°,  shewing  that  the  Defendants  by  their 
operations  had  raised  the  water  in  the  Plaintiff's  jackwell 
IP.  With  respect  to  water  below  42°  in  temperature,  there 
was  a  slight  difference  of  opinion  among  the  scientific  mt- 
nefises  as  to  what  is  the  best  temperature  for  condensing 
purposes,  one  saying  32°,  another  41°.  But  it  appeared  by 
the  evidence  of  the  Defendants'  witnesses,  that  every  addi- 
tional d^ree  of  heat  above  41°  has  the  effect  of  rendering 
water  less  fit  for  condensing  purpose& 
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As  to  actual  damage,  one  of  the  Plaintiff's  mtnesses  de- 
posed, that^  on  another  occasion,  in  consequence  of  the  in- 
creased temperature  in  the  Plaintiff's  jackwell,  the  Plain- 
tiff's engine  worked  "*  nearly  half  a  stroke  per  minute  less" 
than  the  usual  rate  of  twenty-eight  strokes  per  minute. 


Mr.  BoU^  Q.  C,  and  Mr.  Eddie,  now  moved  for  a  decree 
as  prayed  by  the  bilL 


Argument 


This  being  a  case  of  contract,  the  sole  question  was,  whe- 
ther there  had  been  a  breach.  If  there  had,  it  was  imma- 
terial whether  a  Court  of  law  would  or  would  not  give  more 
than  nominal  damagea  A  case  in  which  the  Plaintiff 
would  get  merely  nominal  damages,  was  a  case  for  an  in- 
jnnction:  Rochdale  Canal  Company  v.  King  (a),  AUoraey- 
OeiUTol  V.  The  Sheffield  Oas  ConauTnera  Compamy(b). 
Here  the  contract  was  in  effect,  that  the  Plaintiff  should 
have  a  prior  right  to  the  use  of  the  water  of  the  stream, 
in  pref^ence  and  priority  to  every  other  person;  and  of 
that  prior  right  the  Defendants  had  deprived  him. 


(a)  8  Sim.  N.  S.  78. 


(6)  3  De  G.,  M<N.,  &  Q.  304. 
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Mr.  Ja/mea,  Q.  Q,  and  Mr.  Caima,  for  the  I)efendant& 

The  bill  should  be  dismissed,  or,  at  all  events,  the  Court 
will  put  the  Plaintiff  upon  terms  of  bringing  an  action. 

The  Plaintiff  is  entitled  to  what  the  lease  gives  him,  and 
to  nothing  mora  All  the  lease  gives  him,  in  respect  of 
quantity,  is  the  use  of  so  much  of  the  stream  as  is  necessary 
for  his  steam-engina  To  that  he  has  a  prior  right  To 
more  than  that  it  is  idle  to  say  he  has  a  prior  or  any  right 
The  Defendant  might  put  100  mills  above  the  Plaintiff's 
mill,  and  might  so  work  those  mills  as  to  give  rise  every 
night  to  serious  apprehension,  that  on  the  following  morn- 
ing the  Plaintiff  would  not  have  water  sufficient  for  his 
engine ;  but  until  the  Plaintiff  is  deprived  of  water  sufficient 
for  his  engine,  the  contract  is  not  broken,  and  the  Court 
cannot  interfera  Thus  interpreted,  the  contract  has  not 
been  broken. 

Then,  as  to  the  quality  of  the  water,  all  the  lease  gave 
the  Plaintiff  was  such  use  of  the  stream  which  usually 
flowed  as  was  necessary  for  his  steam-engine.  All  the  De- 
fendants contracted  was  not  to  prevent  his  effectually  work- 
ing his  engina  Of  such  a  contract  (imlike  a  contract  not 
to  exercise  a  trade)  to  shew  breach,  the  Plaintiff  must  shew 


The  Vice-Chancellor. — Suppose  ^  these  were  dyeing 
mills,  and  some  (whether  a  prejudicial  amount  or  not)  of 
the  dyeing  material  reached  the  Plaintiff's  mill,  would  it  be 
necessary  for  him,  under  a  demise  like  the  present,  to  shew 
actual  damage  ?  Would  it  not  be  sufficient  if  he  deposed 
that  he  believed  it  would  prove  prejudicial  ?  The  Defend- 
ants have  demised  the  free  use  and  enjoyment^  not  merely 
of  so.  much  water,  but  of  so  much  "  of  the  stream  of  water 
which  usually  flows  down  the  broof  Does  not  that  mean 
the  water  in  its  natural  state  ? 
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Mr.  Cairns. — ^That»  at  the  highest,  does  but  place  the 
Plaintiflfiii  the  position  of  an  ordinary  riparian  proprietor, 
eyeiy  riparian  proprietor  having  a  right  to  the  free  use  and 
enjoyment  of  the  stream  in  its  natural  state.     In  the  case 
put  by  the  Court,  the  owner  of  the  lower  dyeing  mill  would 
have  to  shew  actual  damage — ^not  possibly  in  a  gross  in- 
stance, e.  g.,  where  large  quantities  of  rank  poison  were 
mixed  with  a  small  stream  just  above  his  mill,  but  at  least 
where,  as  here,  it  is  a  question  of  extreme  nicety,  and  wit- 
nesses of  the  highest  scientific  character  differ  as  to  the 
effects  produced.      In  such  a  case   damage  ought  to  be 
proved,  and  that  by  proof  of  what  effects  were  produced 
inside  the  mill     Here  the  Plaintiff  has  adduced  no  evi- 
dence except  as  to  what  effects  would  follow,  if  water  were 
used  of  a  temperature  to  which  this  stream,  at  the  point 
where  it  reaches  the  Plaintiff,  has  never  been   and  will 
never  be  heated :  and  as  to  what  is  the  best  temperature, 
there  is  a  conflict  of  testimony. 


Mr.  Eddie  in  reply. 

In  regard  to  the  question  of  quantity,  the  covenants,  first 
to  keep  up  the  weir  below  the  Plaintiff's  mill,  and  secondly, 
never  to  erect  any  other  weir  or  dam  above  that  mill, 
amount,  in  effect,  to  a  covenant  that  there  shall  always  be  a 
certain  pool  or  storage,  of  which  nothing  shall  ever  interfere 
with  the  Plaintiff's  prior  right  of  user,  and  that  right  has 
been  as  effectually  violated  by  the  new  mill  as  it  would 
have  been  by  a  second  weir  or  dam. 

Ab  to  the  question  of  heated  water,  if  the  Plaintiff  has 
omitted  to  prove  that  the  temperature  of  the  water  in  his 
jackweU  has  been  increased  by  reason  of  the  course  adopt- 
ed by  the  Defendants,  the  Defendants  have  supplied  that 
omission.  And  the  Plaintiff's  witnesses  have  deposed  to 
actual  damage  inside  the  mill,  in  consequence  of  the  in- 
creased temperature. 
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a  period  equal  to  the  term  of  copyright  which  authors, 
inventors,  designers,  engravers,  and  makers  of  the  like 
works  respectively  first  published  in  the  United  Kingdom 
are  by  law  entitled  to:  Provided  such  books,  dramatic 
pieces,  musical  compositions,  prints,  articles  of  sculpture,  or 
other  works  of  art^  have  been  registered,  and  copies  thereof 
have  been  delivered  according  to  the  requirements  of  the 
said  recited  Act  within  three  months  after  the  first  publica- 
tion thereof  in  any  part  of  the  French  dominions,  or,  if 
such  work  be  published  in  parts,  then  within  three  months 
after  the  publication  of  the  last  part  thereof 


Argument.         Mr.  RoU,  Q.  C,  Mr.  Webster,  and  Mr.  Goren  for  the 
PlaintifE 

The  illustrations  are  part  of  the  publication  and  pro- 
tected by  the  law  of  copyright:  Bogue  v.  HovUt(m(a), 
[Vicb-Chancellor. — Should  not  the  assignment  of  a  copy- 
right be  in  writing  ?]  The  want  of  it  must  be  specially 
pleaded,  and  no  objection  on  that  ground  has  been  made  in 
this  case :  Cocks  v.  Purday  (b);  and  an  equitable  title  ia 
sufficient  to  entitle  the  Plaintiff  to  an  injunction  against 
piracy :  Mawmam  v.  Tegg  (c).  The  ]  5th  &  16th  Vict  a  12, 
s.  7,  provides  that  any  article  published  in  any  newspaper 
or  periodical  in  a  foreign  country  may,  if  the  soiu-ce  from 
which  the  same  is  taken,  be  acknowledged,  be  republished 
or  translated  in  any  newspaper  or  periodical  in  this  country, 
unless  the  author  has  signified  his  intention  of  preserving 
the  copyright  therein,  in  which  case  the  same  shall,  without 
the  formalities  required  by  that  Act  in  case  of  books,  receive 
the  same  protection  as  by  the  International  Copyright  Act 


(a)  6  De  G.  &  S.  267.  (h)  6  C.  B.  860 ;  4  Excb.  145. 

(c)  2  Buss.  385. 
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or  that  Act  is  extended  to  booka  [Vicb-Chancellor. — 
That  refers  you  back  to  the  7th  &  8th  Vict  a  12.]  Not  so 
as  to  oblige  foreigners  to  observe  the  formalities  prescribed 
by  that  statute,  only  to  give  them  the  protection  that  is 
afforded.  [Vicb-Chancellor — Would  such  protection  be 
given  without  yoiu-  complying  with  tbe  formalities  which 
authors  have  to  observe  to  obtain  copyright  in  their  books  ?] 
We  submit  that  it  would;  but  if  not,  the  Plaintiff  has  com- 
plied with  all  the  requisitions  of  the  Acta  It  was  only 
possible  to  register  this  publication  in  the  manner  adopted 
by  the  Plaintiff  The  word  "  last "  in  the  Order  in  Councfl 
must  mean  *'then  last/'  and  "first"  must  mean  the  first 
number  from  which  the  owner  is  to  have  any  copy- 
right.— ^They  also  stated  that  there  had  been  some  delay  in 
registering  the  work  on  the  part  of  the  officials  at  Station" 
m'  HaU. 


1856. 


Atyumeni. 


Vice-Chancellob. — I  think  it  is  too  doubtful  for  me  to 
grant  an  injunction ;  the  motion  must  stand  over,  with 
liberty  to  the  Plaintiff  to  bring  such  action  as  he  may  be 
advised,  and  liberty  to  apply. 

Mr.  James,  Q.  C,  and  Mr.  Smythe  contriL 

There  is  no  case  made  even  for  that,  there  is  no  allega- 
tion in  the  bill  that  the  particular  pictures  &a  said  to  be 
pirated  belonged  to  Le  Chevalier  and  Pavlin,  [The 
Vice-Chancellor  referred  to  par.  6  of  the  bill,  which  is 
stated  above.]  That  is  not  enough ;  if  it  were,  the  assign  of 
such  a  copyright  or  his  representatives  might  claim  100 
years  afterwards  the  copyright  in  articles  written  by  au- 
thors who  were  not  bom  at  the  date  of  the  assignment 
Besides,  copyright  by  the  laws  of  this  country  is  given  to 
authors  in  aU  cases  except  that  of  a  periodical,  in  which 
case  the  owner  can  only  obtain  copyright  by  paying  the 
author  first:  Richardson  v.  Gilbert  (a).  That  is  not  alleged 
to  have  been  done  in  this  case. 


(a)  1  Sim.  N.  S.  336. 
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isee.        Vicb-OhajbtcelIiOb  Sib  W.  Page  Wood: — 

It  is  almost  of  course  on  an  application  of  this  kmd,  un- 
less the  Court  sees  there  is  nothing  in  the  case  made  by  the 
Judifmnd.     Plainti^  to  give  him  liberty  to  bring  an  action,  and  to  give 
the  Defendant  liberty  to  apply,  so  as  to  enable  him  to  urge 
the  Plaintiff  to  dispose  of  the  matter  without  delay. 


With  respect  to  the  questions  of  infringement  of  the 
copyright  or  the  sufficiency  of  the  registration,  I  do  not  re- 
quire an  answer.  But  I  have  a  serious  doubt  upon  the  con- 
struction of  the  Act  of  Parliament,  the  15th  &  16th  Vict 
a  12,  which  makes  it  unnecessaiy  for  me  to  hear  the  other 
side,  as  I  cannot  grant  an  injunction  pending  the  action. 
By  the  7th  section  of  that  statute  it  is  enacted,  that^  not- 
withstanding  anything  in  the  International  Copyright  Act 
or  in  that  Act  contained,  **  any  article  of  political  discussion 
which  has  been  published  in  any  newspaper  or  periodical  in 
a  foreign  country,  may,  if  the  source  from  which  the  same 
is  taken  be  acknowledged,  be  republished  or  translated  in 
any  newspaper  or  periodical  in  this  country." 

This  clearly,  so  far,  does  not  relate  to  translations  only, 
because  the  International  Copyright  Act  expressly  excepts 
translations  (a).  Therefore  any  one  is  to  be  at  liberty  to 
republish  articles  frx>m  newspapers  in  their  original  lan- 
guage. 

The  section  continues,  "  And  any  article  relating  to  any 
other  subject  which  has  been  so  published  as  aforesaid,  may, 
if  the  source  from  which  the  same  is  taken  be  acknowledged, 
be  re-published  or  translated  in  like  manner,  unless  the 
author  has  signified  his  intention  of  preserving  the  copy- 
right therein  and  the  right  of  translating  the  s&me  in  some 
conspicuous  part  of  the  newspaper  or  periodical  in  which 


(a)  7  &  8  Vict.  c.  12,  s.  18. 
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the  same  was  first  published."  I  think  the  Plaintiff  has  1856. 
Ba£Sciently  brought  himself  within  that  part  of  the  section, 
because  his  publication  contains  a  notice,  that»  having  re- 
gard to  the  international  treaties,  the  Plaintiff  reserves  his 
right  of  reproduction,  which  is  a  sufficiently  apt  word  in 
this  casa  Then  it  is  provided,  that,  this  being  done,  "  the 
same  shall,  without  the  formalities  required  by  the  next  fol- 
lowing section,  receive  the  same  protection  as  is  by  virtue  of 
the  International  Copyright  Act  or  this  Act  extended  to 
booka" 

The  next  following  section  prescribes  certain  formalities 
to  be  observed  in  case  of  translations  from  books  or  dramatic 
pieces ;  with  that  the  Plaintiff  has  nothing  to  do.  Hie  re- 
sult is,  that  having  secured  the  protection  of  the  statute 
by  due  notice,  he  is  to  have  the  same  protection  as  is  given 
by  the  International  Copyright  Act,  7  &  8  Vict  c.  12. 

What  protection,  then,  is  given  to  a  book,  or  rather  to  an 
author,  by  that  statute  ?  It  provides,  by  sect  2,  that  authors 
are  to  have  the  privil^e  of  copjrright  therein  during  such 
period  or  respective  periods  as  shall  be  defined  in  *'  an  order 
in  council/'  not  exceeding  however,  as  to  any  of  the  above- 
mentioned  works,  the  term  of  copyright  which  authors  of 
works  published  in  this  kingdom  would  have  by  a  former 
Act  It  has  been  argued  that  this  is  the  protection  refer- 
red to  by  the  15tli  &  16th  Vict  c.  12.  In  one  sense  it  is,  but 
does  it  mean  totally  free  fix>m  all  conditions  attached  to ' 
such  protection  ?  I  tiiink  the  only  reasonable  construction 
is,  that  he  is  to  have  the  same  protection  which  the  author 
of  any  other  book  would  obtain  under  an  (Mrder  in  council 
He  would  obtain  in  that  manner  protection  subject  to  all 
the  other  provisions  of  the  statute,  otherwise  authors  of 
fofeign  works  would  be  placed  in  a  better  position  than 
authors  in  this  country,  which  certainly  was  not  intend- 
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1856. 


Judgment. 


ed.  There  is  a  careful  and  jealous  provision  that  no  au- 
thor of  a  foreign  work  shall  be  in  a  better  position  in  this 
country  than  the  authors  of  works  here  are.  It  was  not 
intended  to  give  them  anything  mora  The  3rd  section 
of  the  statute  provides,  that  under  an  order  in  council  a 
foreign  author  is  to  be  subject  to  all  the  provisions  of  the 
general  Copyright  Acts>  unless  it  should  be  otherwise  spech 
fied  in  the  order.  In  the  order  in  council  there  is  a  dif- 
ference made.  There  is  superadded  a  provision  that  the 
work  is  to  be  registered  according  to  the  requirements  of 
the  7th  &  8th  Vict  c.  1 2,  "  within  three  months  after  the 
first  publication  thereof  in  any  part  of  the  French  dominions; 
or  if  such  work  be  published  in  parts,  then  within  three 
months  after  the  publication  of  the  last  part  thereof" 


The  only  interpretation  of  that  clause  is,  that  it  refers  to  a 
publication  which  is  to  be  completed  in  a  specified  number 
of  parts,  and  not  one  which  is  to  be  continued  for  an  in- 
definite period.  There  would  be  no  sense  in  the  other  con- 
struction. The  effect  of  it  would  be  that  at  any  period  the 
publisher  of  such  a  work  might  register  it  and  carry  back 
his  copyright  to  the  earliest  period  in  1852,  when  Frendi 
authors  first  had  a  copyright  in  this  country.  That  cannot 
be  the  intention ;  it  must  mean  to  apply  to  a  work  to  be 
completed  in  a  definite  number  of  parts,  and  such  a  work, 
though  not  registered  at  its  commencement,  may  be  r^;is- 
tered  within  three  months  aftyer  the  publication  of  the  last 
part  Therefore,  of  course,  what  has  been  done  here  does 
not  comply  with  the  requisitions  of  the  Act  The  first 
number  of  this  publication  has  not  been  registered  so  as  to 
bring  it  within  the  provisions  of  the  statute,  becaiise,  adopt- 
ing the  argument  that  the  first  number  mentioned  in  the 
Act  must  mean  the  first  after  the  privilege  was  introduced, 
there  is  nothing  to  shew  that  any  numbers  of  this  publica- 
tion were  registered  before  the  registration  of  that  par- 
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ticalar  namber  which  it  is  stated  was  ./-egistered  in  June, 
1855.  None  of  the  other  numbers  Tiave  been  registered. 
The  public  cannot  be  bound  if  there  is  any  neglect  at 
Stationers'  Hall  as  to  the  registration.  The  object  of  regis- 
tration is  to  give  notice  to  all  other  publishers  that  the  pub- 
lication is  protected  by  the  statute ;  if  there  be  any  neglect  to 
register,  the  remedy  of  the  publisher  must  be  against  the 
parties  causing  such  neglect  It  cannot  affect  those  who 
are  thereby  kept  in  ignorance  of  the  existence  of  the 
copyright 
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I  think  therefore,  that,  according  to  the  reasonable  con- 
struction of  the  15th  &  16th  Vict  c.  12, 1  cannot  now  assist 
the  Plaintifi^  but  I  must  leave  him  to  assert  his  rights  in 
such  manner  as  he  may  think  fit 

The  motion  must  stand  over,  with  liberty  to  the  Plaintiff 
to  bring  an  action,  and  liberty  to  all  parties  to  apply. 


VOL.  II. 


u 


K.  J. 
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Jan.  2Uh.  GRESLEY  v.  MOUSLEY. 

Production  of  X  HE  bill  in  this  suit  was  filed  by  Sir  Thomaa  Qredey, 
Purchase  hy  the  equitable  devisee  in  remainder  and  heir  of  Sir  Roger 
^^v!^ue^^    GresZey,  against  the  devisees  in  trust  and  executors  of  Tf ii- 

Confidentiai  Uam  Eoton  Movslcy :  and  the  equitable  tenant  for  life,  and 
Communica-         ,        i      .  .  •.  i         i  mi     fo* 

tiont.  the  devisees  m  trust  and  executors  under  the  will  of  our 

In  a  iidTby      ^^9^  Ovesley. 

the  heir  and 

of^e  client**  The  bill  Stated,  in  eflfect,  that  Mousley  was  the  confi- 
vSeea  and^wT  ^^'^^^  solicitor  of  Sir  Roger  Gresley;  and  that,  being  such, 
ecutora  of  the   he  purchased  an  estate  from  Sir  Roger  Gresley  at  an  under- 

Bolicitor,  toaet        ,  ■»      ^  t       ^  .  i  i      - 

aside  a  pur-       value,  and  when  the  latter  was  m  embarrassed  arcum- 

froimhiBclient  Stances:  and  the  bill  sought  to  set  this  transaction  asida 
onUiegroundB  It  contained  the  following  charges: — 

of  its  being  at  o  o 

an  undervalue, 

andthecUent       The  Defendants   William  Eaton  Movsley  and  John 

being  then  in 

embarraased      HardcastU  Mousley  have  in  their  possession,  custody,  or 

—Hdd,  t^"  power,  and  in  the  possession,  custody,  or  power  of  their  soK- 

^^uwit^<»*^  citors  or  agents,  divers  books  of  account,  and  other  books 

veyajices  from  and  papers,  containing  entries  of  or  relating  to  the  profes- 

purchasers  sional  services  rendered  by  the  said  WiMam  Eaton  Moudeyy 

avSi^tTon*of  ^^<5eased,  to  the  said  Sir  Roger  Orealey,  as  his  attorney, 

m^^^'*^^  agent,  and  confidential  adviser,  and,  in  particular,  relating 

made  by  the  to  his  the  said  Sir  Roger  Orealey'a  real  estates,  and  the 

not  privileged  ^^^^^  and  minerals  of  the  said  Sir  Roger  Gresley  under 

doouments. 

ffeld,  that,  for  the  purpose  of  an  application  for  production  of  doouments,  it  must  be  as- 
sumed that  the  Plaintiff's  case,  as  allied  in  the  bill,  is  true,  in  order  to  test  whether  he  u 
entitled  to  production  of  documents  upon  that  assumption;  because,  if  the  Court 
must  wait  until  the  fate  of  the  litigation  is  known,  that  would  be  equivalent  to  lefusiug  pro- 
duction. 

.^(^  that  the  executors  of  the  solicitor  could  not  claim  privilege  against  the  roal  represent- 
ative of  the  vendor  for  any  documents  as  confidential  communications  with  the  vendor. 

The  Defendants,  suggesting  that  the  executors  of  the  vendor,  who  were  also  Defendants, 
had  an  interest  in  some  of  the  scheduled  documents:— iTeU,  that  they  should  be  served. 
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the  same,  and  the  management  and  receipt  of  the  irentfi  and 
profits  thereof  by  the  said  William  Eaton  Moualey,  deceased, 
as  such  receiver  and  agent  as  aforesaid,  and  the  sales  of  such 
parts  thereof  as  were  sold  by  or  with  the  assistance  of  the 
said  Wiliiam  Eaton  Moudey  as  aforesaid,  and  relating  in 
particular  to  t^e  said  sale  and  conveyance  to  himself  of  the 
month  of  February  1837,  and  the  treaty  for  such  sale;  and 
if  any  bills  of  costs  were,  on  the  occasion  of  the  said  sale  to 
the  said  WiUicmi  Eaton  Mousley,  in  1837,  as  aforesaid, 
delivered  to  the  said  Sn  Roger  Orealey,  then  the  books  and 
other  papers  from  which  such  bills  of  costs  were  made  out» 
or  copies  or  the  drafts  of  such  bills  of  costs. 
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SijiteiMnU, 


The  Defendants  William  Eaton  Moualey  and  John 
Hardcastle  Moudey  have  also  in  their  possession,  cus- 
tody, or  power,  or  in  the  possession,  custody,  or  power  of 
their  solicitors  or  agents,  the  draft  of  the  said  convey- 
ance of  the  17th  and  18th  days  of  February,  1837,  and 
some  copy,  and  some  abstract  of  or  extract  from  the  said  con- 
veyance, and  divers  other  deeds,  copies,  and  abstracts  of 
deeds,  wills,  accounts,  memoranda^  papers,  and  writings  re- 
lating to  the  matters  aforesaid,  and  from  which,  if  produced, 
the  truth  of  such  matters  would  appear. 


By  their  answer,  the  Defendants,  the  Moualeys,  stated 
that  the  Defendant  John  HardcaMle  MonsUy  had  in  his 
possession,  as  the  surviving  partner  of  WiUiam  Eaton 
Moudey,  the  particulars  mentioned  in  the  first  part  of  the 
schedule  thereto,  which  related  to  the  professional  services 
rendered  by  William  Eaton  Moualey  to  Six  Soger  Orealey 
as  his  attorney  and  confidential  adviser,  and  to  the  sales  of 
such  parts  of  his  estates  as  were  sold  by  or  with  the  assist- 
ance of  the  said  William  Eaton  Moualey;  but  that  these 
belonged  to  and  were  kept  by  William  Eaton  Moualey  in 
his  professional  character  as  solicitor  for  Sir  Roger  Chrealey, 
and  ought  not  to  be  produced  to  the  Plaintiff  in  this  suit. 

U2 
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And  the  Defendants  admitted  that  they  had  in  their 
possession  the  particulars  mentioned  in  the  second  part  of 
the  schedule  to  their  answer,  which  related  to  the  heredita- 
ments purchased  by  William  Eaton  Moualey,  and  to  hk 
title  as  the  purchaser  thereof,  and  which  related  to  and  con- 
cemed  such  title  exclusively,  and  did  not  in  any  manner 
relate  to  or  concern  or  make  out  the  title  of  the  Plaintiff 

The  second  part  of  this  schedule  enumerated,  among 
other  things,  certain  copies  of  conveyances  from  Willicm 
Eaton  Mousley  to  purchasers  from  him  of  parts  of  the 
estate  which  he  had  purchased  from  Sir  Roger  Chredey,  a 
valuation  of  the  same  estate,  and  mortgages  by  Sir  Roger 
Greeley. 


Argwmmt.  Mr.  RoU,  Q.C.,  and  Mr.  0,  L.  Ruaadl,  for  the  Plaintifl^ 
cited  Chant  v.  Brown  (a),  RuaaeU  v.  Jackson  (6),  FoUett  v. 
Jefferyes  (c). 

Mr.  James,  Q.C.,  and  Mr.  Cairns,  contra 

The  documents  required  by  the  former  of  the  two  para- 
graphs in  the  bill  are  not  admitted  to  relate  to  the  matters 
in  question  in  the  suit  They  are  communications  which 
passed  between  Sir  Roger  Oresley  and  his  solicitor  during 
the  whole  of  their  connexion  with  one  another,  and  the 
Plaintiff  has  shewn  no  title  to  have  them  produced.  At  any 
rate,  the  personal  representatives  of  Sir  Roger  Oresley  are 
interested  in  some  of  them,  and  they  ought  to  be  present  on 
this  application. 

Then,  the  documents  in  the  second  part  of  the  schedule 
to  the  answer  are  documents  of  title  of  the  Defendants,  and 
are  not  any  part  of  the  Plaintiff^s  title. 

The  reply  was  not  heard 

(a)  9  Hare,  790.  (6)  Id.  387.  (c)  1  Sim.  N.  S.  1. 
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Vicb-Chancellor  Sir  W.  Page  Wood  : — 

The  bill  in  this  suit  states,  that  one  Mousley  was,  in  his 
lifetime,  the  confidential  solicitor  of  the  Plaintiff's  ancestor, 
and  bought  an  estate  of  him ;  and  that,  being  such  solicitor, 
Moudey  knew  that  the  property  was  of  greater  value  than 
the  sum  which  he  gave  for  it ;  and  the  bill  charges  that  the 
Defendants,  the  representatives  of  Maudey,  who  has  since 
died,  have  in  their  possession  divers  documents,  particidar- 
idog  the  draft  of  the  conveyance  to  Mousley,  and  certain 
copies  of  deeds  of  conveyance,  relating  to  the  matters  in 
question.     The  answer  of  these  Defendants  admits  the  pos- 
session of  the  documents  mentioned  in  the  second  part  of 
the  schedule  thereto,  which  it  states  "  relate  to  the  heredita- 
ments purchased  by  Mtmaley,  and  to  his  title  as  the  pur- 
chaser thereof,  and  which  relate  to  and  concern  such  title 
exclusively,  and  do  not  in  any  manner  relate  to  or  concern 
or  make  out  the  title  of  the  Plaintiff."     Among  the  docu- 
ments so  scheduled  are  copies  of  conveyances  from  Mous- 
ley to  purchasers  from  him  of  parts  of  the  property,  which 
would  shew  for  what  prices  he  sold  such  parts;   and  also, 
amongst  other  things,  a  valuation  of  the  estate ;  and  these,  it 
is  argued,  the  Defendants  ought  to  be  privileged  not  to  pro- 
duce.    But  it  is  plain  that  these  documents  may  be  most 
material  to  the  Plaintiff's  case,  which  is,  that  the  value  of 
the  estate  was  in  truth  greater  than  the  sum  of  purchase 
money  which  was  given  for  it  by  Mcmsley,    The  Defend- 
ants deny  that  there  was  any  fraud  in  the  purchase;  but, 
the  case  being  simply  that  of  a  solicitor  purchasing  from  his 
dient^  and  being  wholly  founded  on  the  allegation  that  such 
purchase  was  at  an  undervalue,  it  is  impossible  for  the 
Court  not  to  see  that  the  Defendants  are  only  swearing  to 
the  effect  of  the  documents  in  their  possession,   the  real 
question  being  the  nature  of  such  documents,  and,  irom  the 
description  in  the  schedule,  it  seems  clear  that  some  of 
them  must  contain  important  evidence  for  the  Plaintiff     I 
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must  follow  the  precedent  of  Smith  v.  The  DtJee  of  Beau- 
fort (a),  where  it  was  denied  that  the  documents  in  the 
Defendant's  possession  in  any  way  evidenced  or  related  to 
any  estate,  right,  or  title  whatsoever  of  or  belonging  to  or 
claimed  by  the  Plaintiff;  nor  were  the  same  in  any  way 
material  or  necessary  to  or  for  the  Plaintiff's  defence  in  the 
action,  nor  had  the  Plaintiff  any  interest  in  the  same:  but^ 
nevertheless,  an  order  for  their  production  was  made. 


The  Defendants  must  have  the  usual  liberty  to  seal  up 
what  does  not  relate  to  the  Plaintiff's  casa  It  is  alleged  in 
the  bill,  that  the  vendor  was  in  embarrassed  circumstanoeB 
at  the  time  of  the  sale,  and  there  are  some  mortgages  on 
the  estate  scheduled.     These  must  be  produced. 

With  respect  to  the  first  schedule,  it  is  objected  that  it 
includes  documents  in  which  the  executors  and  trustees  are 
interested,  and  which  have  nothing  to  do  with  the  Plaintiffs 
case  or  title.  I  quite  agree  that  the  executors  cannot  refuse 
production  of  any,  upon  the  ground  that  they  were  confident 
tial  communications  of  the  Plaintiff*s  ancestor  with  his  own 
solicitor.-  If  the  Plaintiff  succeeds  in  his  suit,  he  would  be 
entitled  to  see  them;  and  I  must  assume,  for  this  purpose, 
the  truth  of  the  statements  of  the  bill,  in  order  to  test  the 
materiality  of  the  evidence,  because  it  will  be  too  late  to  in* 
spect  these  documents  after  the  hearing.  The  Cburt,  there- 
*  fore,  always  makes  a  similar  assumption  in  such  cases,  and 
the  Plaintiff  is  entitled  to  see  all  documents  to  which  he 
would  be  entitled  on  the  assumption  that  the  vendor  was 
his  ancestor,  and  everything  which  may  assist  in  proving 
that  the  estate  was  sold  at  an  undervalua 

The  executors  had  better  be  served ;  if  they  consent^  there 
will  be  no*  difficulty. 


(a)  1  Hare,  607;  1  Ph.  209. 
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TBE   LANCASTER   AND    CARLISLE   RAILWAY     jan.\ith, 
COMPANY    V.  THE  NORTH  WESTERN  RAIL-    14«A,*18M. 
WAY  COMPANY. 


B 


Y  the  North  Western  Railway  Act,  184j6,  the  Defendants  /«rMcKc(»o»— 
were  incorporated,  and  empowered  to  make  a  railway  from  OonHract— 
the  Leeds  and  Bradford  Extension  Railway  to  the  Plain-  ^^^^J^ 
tife'  railway  at  Scuffton  House,  and  a  branch  line  diverg-  ^*^<f«y*— 
ing  from  the  main  line  in  the  parish  of  TuTistaUy  and  ter-  PuUie  PoUcy. 
minating  by  a  junction  with  the  PlaintiflEs'  railway  at  LaKV-  Applioations 

fg^jAp^  to  Parliunent 

^^^*^^^'  on  public  and 

on  private 
grounds  dia- 

In  1848,  the  Defendants  applied  to  Parliament  for  an  tinguished:— 

the  latter  may. 
Act  to  enable  them  to  divert  the  main  line  which  they  were  in  a  proper 

then  authorised  to  construct,  and  to  construct  a  deviated  ^^ned-Tne 

line  to  join  the  PlMntiflfs  railway  at  Low  Park,  situate  to  former  can- 
•^  .  not,  many   . 

the  north  of  Scuffton  House,  and  nearer  to  Carlisle,  case,  be  re- 

Btrained  by 
injunction. 

The  Defendants  (a  railway  company)  agreed  with  the  Plaintiffii  (also  a  railway  company) 
not  to  apply  to  Parliament  to  make  any  line,  or  branch  line,  connecting  the  Defendants'  with 
the  Plaintiib*  railway,  except  a  certain  main  line  and  branches  and  certain  deviationB,  for 
vhioh  application  had  been  made  to  Parliament  by  the  Defendants.    And,  in  consideration 


of  the  premises,  the  Plaintiffs,  who  had  previously  opposed^  agreed  to  support  the  De- 
fendants'application,  and,  if  required,  to  petitioa  Parliament  in  its  favour.  The  Plaintiffs 
performed  their  part  of  the  agreement,  and  the  Defendants  obtained  their  Act.     The  Court 


refosed  to  restrain  the  Defendants  firom  applying  to  Parliament  for  power  to  make  a  further 
deriation,  on  the  ground  that  the  bill,  if  parsed,  would  be  passed  on  public  grounds,  which 
this  Court  could  not  try,  and  with  foU  knowledge  of  the  agreement;  while,  if  rejected,  the 
incooTeiuence  of  opposing  the  bill  would  be  compensated  in  damages  for  a  breach  of  the 
agTBement,  assuming  that  agreement  to  be  legal 

But  upon  the  question,  whether  such  an  agreement  is  legal,  the  Court  expressed  no 
opinion. 
AgretwietUM  against  Compttition — Railwayt, 

An  agreement  between  two  railwaT  companies,  that  the  one  company  will  not  carry  traf- 
fic oTer  a  particular  portion  of  their  line,  held,  obiter,  not  illegal. 

JtaSwayM — Direeton — Ultra  Vires. 

Whether  an  agreement  by  the  directors  of  one  railway  company,  that,  in  return  for  being 
entitled  to  carry  traffic  over  their  line  on  to  the  line  of  another  railway  company,  the  direc- 
tors of  the  first  company  wiU,  out  of  the  assets  of  their  own  company,  make  certain  pay- 
msnts  to  the  latter,  is  or  is  not  void,  as  being  beyond  the  powers  of  the  directors — Qiuare. 
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/^^^'  The  Defendaats  opposed  this  application. 

Thb  Lanoas-  • 

Caruslb  By  c^  agreement^  dated  May,  1848,  reciting  that  the 

Railway  Co.  proposed  alteration  had  been  considered  by  the  Plaintiffi  to 

The  North    be  prejudicial  to  their  fair  interests  under  their  Acts,  and 

Westebn  . 

Railway  Co.   under  a  previous  agreement  between  them  and  the  Defend- 

statemau.  ^^^  ^'^^  ^^^^  ^^^  PkdntiffB  had  opposed  the  Defendants' 
application  to  Parliament,  but  had,  at  the  request  of  the  De- 
fendants, withdrawn  their  opposition  in  consideration  of  the 
terms  and  conditions  thereinafter  stated,  it  was  mutually 
agreed  (inter  alia)  that  the  Defendants  might,  in  their  bill 
then  before  Parliament,  apply  for  powers  to  make  a  junc- 
tion of  their  railway  with  the  Plainti£b'  railway  at  Law 
Park;  that  such  junction  should  not  be  made  at  any  other 
point  without  the  consent  of  the  Plamti£b;  that  the  De- 
fendants should  not  then,  or  thereafter,  apply  for  or  concur, 
or  be  interested  directly  or  indirectly  in,  any  Act  authoris- 
ing them  to  make,  or  be  parties  or  privy  to,  or  directly  or 
indirectly  aid  or  sanction,  any  application  to  Parliament  of 
or  by  any  other  person  or  company  for  the  making,  and 
should  not  at  any  time  make  or  concur  in  the  making,  or 
directly  or  indirectly  support  or  take  any  interest  in  any 
line  of  railway  between  Lancaster  and  Orton{a),  or  the 
neighbourhood  thereof  other  than  the  particular  line  of 
railway  to  be  authorised  by  the  bill  then  before  Parliament^' 
without  the  express  consent,  in  writing,  of  the  Plaintiffs; 
that  the  Defendants  should  not  at  any  time,  without  the 
consent  of  the  Plaintiffs,  directly  or  indirectly,  sanction, 
apply  for,  make,  or  support>  or  be  directly  or  indirectly  par- 
ties to  or  interested  in  any  line  or  branch  line,  or  any  ap- 
plication to  Parliament  for  any  line  or  branch  line,  con- 
necting or  serving  to  connect  the  Defendants'  railway  with 
the  Plaintiffs'  railway,  other  than  except  the  main  line  and 

(a)  Orton  is  situate  further  to     than  SeuffUm  Htnue^  Low  Park^ 
the  north,  and  nearer  to  Cbr/u^     and  even  Ttbay. 
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branches  then  already  sanctioned  by  Parliament^  and  the  de-  ^^^ 
viations  for  which  application  had  been  made  to  Parliament  Tbb  Laxoia- 
in  the  then  present  session,  and  by  which  the  junction  of  the  Carijslb 
Defendants'  main  line  with  that  of  the  Plaintiffi  was  fixed  ^^^^"^^  ^^• 
at  ion?  Park;  that,  for  all  passengers,  goods,  animals,  cat-  ^/^jj^'^ 
tie,  articles,  and  things  which  might  be  carried  over  the  Railway  Co. 
Defendants'  railway,  or  any  part  thereof,  between  Lancas- 
ter, or  any  point  or  place  within  three  miles  of  La/ncaster 
and  Orton,  or  BoroughJbridge,  on  the  Plaintiflfe'  railway,  at 
or  near  either  of  those  places,  either  by  the  Defendants' 
company  itself,  or  by  any  other  parties  or  company,  (such 
traffic  having  been  or  being  thereafter  to  be  forwarded  or 
carried  upon  or  along  the  Plaintifib'  railway,  or  some  part 
thereof,  either  by  the  Plain tifls'  company,  or  some  other 
company  or  party),  the  Defendisnts  should  pay  to  the  Plain- 
tifib  5a.  for  every  possenger ;  and  5a.  per  ton  for  each  ton  of 
goods,  articles,  and  things;  and  5a.  for  each  animal  and 
head  of  cattle  so  carried.  And  that,  in  consideration  of  the 
premises,  the  Plaintiffs  should  support  the  Defendants'  ap- 
plication to  Parliament,  and  should,  if  required,  petition 
Parliament  in  its  favour. 

In  pursuance  of  this  agreement,  the  Plaintiffs  withdrew 
their  opposition,  and  supported  the  Defendants'  application 
to  Parliament  And,  by  the  North  Western  Railway  Act, 
1848  (a),  the  Defendants  were  authorised  to  make  the  pro- 
posed diversion  in  their  main  line,  and  to  construct  the 
deviated  line  to  join  the  Plaintii&'  railway  at  Low  Park. 

By  an^agreement,  dated  1849,  it  was  agreed,  (inter  alia;, 
that^  notwithstanding  anything  then  conceded,  the  Defend- 
ants would  never  seek,  either  by  application  to  Parliament  or 
otherwise,  to  withdraw,  modify,  or  interfere  with  the  clauses 

(a)  Afterwards  modified  by  the     Defendants'  powers  as  stated  in 
"  North    Western   Bailway  Act,     the  text. 
1852,"  but  not  BO  as  to  affect  the 
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1856. 
Thb  Lancas- 

TBB  AKD 
GABLI8LB 

Railway  Go. 

V. 

Thb  Kortb 

WlBTEBN 

Bailwat  Co. 


inserted  in  the  Acts  of  Parliament  relating  to  the  Defendants' 
railway  for  the  protection  or  advantage  of  the  Plaintiffi;  and 
that  the  Defendants  should  not  carry  or  pass  over  their  line,  or 
any  part  thereof,  any  traffic  between  Lcmcaster  or  any  point 
within  two  miles  of  Lancaster,  and  any  place  on  any  of  the 
existing  lines  of  the  London  and  North  Western  railway 
in  La/ncashire,  or  on  the  Lancaster  and  Carlisle  line,  or 
on  the  Caledonian  lina  This  agreement  also  oonUuned  a 
stipulation  relative  to  tolls  similar  to  that  in  the  agreement 
of  1848. 


In  November,  1855,  the  Defendants  gave  notice  through 
the  newspapers,  as  required  by  the  Standing  Orders,  that  they 
intended  to  apply  to  Parliament  in  the  then  next  session  for 
an  Act  enabling  them  to  divert  the  main  line,  which  they 
were  then  authorised  to  construct,  and  to  construct  a  devi- 
ated line  to  join  the  Plednti&'  railway  at  a  point  in  the 
township  of  Tebay,  situate  three  miles  to  the  north  of  Low 
Park,  and  nearer  to  Carlisle,  and  to  pass  over  and  use  the 
Plaintiffi'  railway  from  such  point  of  junction  to  Carlide. 

A  notice  of  the  intended  application  was  served  on  the 
Plaintifia 


The  PlaiutifiEs  then  filed  their  bill  for  an  injunction  re- 
straining the  Defendants  from  taking  any  further  {proceed- 
ings in  pursuance  of  their  notices,  and  from  presenting  any 
petition,  or  from  being  directly  or  indirectly  parties  to  any 
application  to  Parliament,  and  from  taking  or  continuing 
any  proceedings  for  the  purpose  of  obtaining  an  Act  to  en- 
able the  Defendants  to  abandon  their  point  of  junction  with 
the  Plaintifis'  railway,  near  Lo^o  Park,  in  favour  of  a  more 
northerly  point  of  junction,  or  to  authorise  anything  what- 
ever to  be  done,  or  omitted  to  be  done,  inconsistent  with  or 
repugnant  to  the  said  agreements. 


Af^^fllHMMf* 
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Mr.  RoU,  Q.  C,  and  Mr.  Sehvyn,  now  moved  for  an  in-      ^^^*^ 
junction  as  prayed.  Tbb  Lanoas^ 

TBR  AND 

Cabliblb 
Thai  the  Court  had  jurifldiction  to  perform  an  agree-    Railway  Co. 

ment  of  this  nature,  by  restraining  an  application  to  Parlia-  thb  Nobth 
ment>  was  dear:  The  Stockton  and  Hartlepool  Railway  n^^™oo. 
Company  v.  The  Leeds  and  Thirdc,  and  the  Clarence  Rail- 
way  Companies  (a),  and  Heathcote  v.  The  North  Stafford- 
shire Railway  Company  (b).  And  it  was  for  the  Flaintifis 
to  determine  whether  they  would  hold  the  Defendants  to 
their  agreements,  even  if  the  Defendants  could  shew,  which 
they  could  not^  that  the  breach  contempLnted  would  leave 
the  Flainti£b'  interests  uninjured:  Dickenson  v.  Th^ 
Grand  Junction  Ca/nai  Com^pany  (c). 

Mr.  DamAeL,  Q.  C,  and  Mr.  Cairns^  for  the  Defendanta 

This  motion  must  be  refused.     For — 

First,  the  clauses  relative  to  an  application  to  Parliament 
were  not  intended  to  refer,  and  do  not  refer,  to  an  applica- 
tion such  as  that  which  the  Defendants  contemplate. 

Secondly,  the  agreements  are  invalid,  as  being  both  ultra 
vires,  and  in  themselves  illegal  These  objections,  which, 
where  they  exist,  infect  the  whole  of  an  agreement  (c2), 
apply,  first,  to  the  Defendants'  stipulation  not  to  compete 
with  the  Plaintifis  on  certain  portions  of  the  Defendants' 
line:  free  competition  being  for  the  public  benefit,  and 
forming  one  of  the  main  considerations  for  which  Parliament 
entrusted  them  with  their  high  powers ;  secondly,  to  the 
stipulation  on  the  part  of  the  Defendants  respecting  tolls, 
which  was,  in  effect,  a  stipulation  to  alienate  from  their  own 

(a)  S  Ph.  670.  {d)  Addison  on  Contmcts,  146, 

lb)  2  M'N.  &  G.  100.  and  cases  there  cited. 

le)  15  Beav.  270. 
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^  ^^'  ^      shareholders  a  oertain  portion  of  the  income  and  profit  of 

ThxLakcab-   their  railway,  and  to  hand  it  over  to  the  Flaintifi;  but, 

Cabublb      fi*ill  more,  thirdly,  to  the  agreement^  which  it  is  the  more 

BailwatCo.    immediate  object  of  this  motion  specifically  to  enforce,  and 

The  North     by  which  the  Defendants  bind  themselves,  once  and  for  ever, 

RAttwAT  Co.    not  to  apply  to  Parliament  for  extended  powers.     Such  an 

Argwnetu,      agreement  is  an  attempt  to  barter  away  what  no  subject  can 

sell,  and  is  contrary  to  public  policy.     If  valid  at  all,  it  is 

valid  for  ever,  no  matter  how  unreasonable  it  may,  under  a 

change  of  circumstances,  eventually  prova 

That  every  one  of  these  stipulations  is  ultra  vires  is  dear 
from  the  authorities :  Wmch  v.  The  Birkenhead,  Laruxxr 
shire,  cmd  Cheshire  Junction  Railway  Company  (a).  Be- 
mam,  v.  Rufford  (b),  Shrewsbury  and  Birmingham  Rail- 
way Company  v.  London  and  North  Western  Railway 
Company  (c),  South  Yorkshire  Railway  and  River  Dun 
Company  v.  The  Great  Northern  Rmlway  Company  (d). 

Thirdly,  the  agreement  to  abstain  from  applying  to  Par- 
liament, even  if  it  be  not  illegal  or  ultra  vires,  is  an  agree- 
ment of  which  it  would  not  be  proper  for  this  Court  to 
compel  specific  performance. 

The  application  to  Parliament,  if  made,  will  be  made 
upon  grounds  of  public  policy, — ^upon  the  ground  that  it  will 
be  for  the  benefit  of  the  public  to  have  the  agreements  re- 
scinded,— grounds  upon  which  this  Court  cannot  enter 
without  constituting  itself  into  an  outside  Parliament  Be- 
sides, an  agreement  to  oust  the  jurisdiction  of  Parliament  is 
as  unfit  to  be  the  subject  of  specific  performance  as  an 
agreement  to  oust  the  jurisdiction  of  the  Courts  of  law  and 
equity. 

(a)  16  Jnr.  1036.  70 ;  4  De  G,  M*N.  &  G.  115. 

{b)  1  Sim.,  N.  S.,  660.  (rf)  3  De  G.,  M'N.  &  G.  576. 

(c)  2  M'N.  &  G.  324;  8,  C^  3  Id. 
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In  botli  the  cases  cited  in  support  of  the  jurisdiction,  Lord 
Cottenham  dissolved  the  injunction;  and  in  The  OrecUWest- 
emBaUway  Company  v.  Ru8hoid(a),  the  Court  dissolved 
the  injunction  so  far  as  it  sought  to  prevent  an  application 
to  Parliament  generally;  granting  it  only  to  prevent  an 
application  out  of  particular  funds. 

Mr.  BoU,  Q.C.,  in  reply — In  reference  to  the  stipulations 
against  competition  and  as  to  tolls,  referred  to  other  Beports 
of  the  Shrewsbury  and  Birm/mgham  Bail/way  Company 
V.  The  London  cmd  NovthWestem  Bail/way  Company,  as 
heard  at  the  Rolls  (6)  and  by  the  Court  of  Queen's  Bench  (c) — 
contending,  that  here  it  was  not  a  stipulation  to  abstain  from 
competition  generally.  The  tolls  were  not  a  division  of  the 
profits,  but  tolls  imposed  only  on  a  limited  amount  of  traffic, 
and  did  not  exceed  a  &ir  equivalent  for  the  inconvenience  re- 
sulting to  the  Plaintifib  firom  the  benefits  accorded  to  the 
Defendants  To  enter  into  such  arrangements  was  not  ultra 
vires,  and  with  the  terms  so  arranged  no  Court  had  a  right 
to  interfere:  The  South  Yorkshire  Bailway  and  Biver 
Dvn  Company  v.  The  Great  Norihem  Bailway  Com- 
pany (d),  Johnson  V.  Tfie  Midland  Bailway  Company  (e). 


1856. 

Thk  Lancas- 
ter ASD 
Carlisls 

Railway  Ck>. 

V. 

Thb  North 

Western 

Railwat  Co. 

ArgumetU, 


In  the  case  of  a  corporation,  as  in  that  of  an  individual, 
a  contract  to  abstain  from  petitioning  Parliament  for  a  bill 
is  valid,  and  one  of  which  this  Court  will  enforce  specific 
performance,  unless  the  interference  of  the  Court  would  pre- 
judice public  interests.  Here,  the  injimction  asked  would 
leave  public  interests  untouched.  All  the  Coiut  is  asked  to 
say,  is  '  You,  the  Defendants^  having  made  this  agreement, 
shall  not  be  the  parties  to  set  Parliament  in  motioa'' 


(a)  5  De  O.  &  S.  290. 
(5)  16Beav.44L 
(c)  17  A.  &  £.  665. 


{d)  9  Exch.  55 ;  S.  C,  Id.  642. 
(e)  4  Id.  367. 
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1856. 

Thb  Lanoaa- 

TBB  AND 
CdLRLISLS 

Railway  Co. 

V. 

Thb  North 

Westjcrh 

^Lailwat  Co. 

Jan,  18th. 

JudgmetU. 


Vicb-Chancellor  Sir  W.  Page  Wood:— 

This  motion  was  resisted  on  several  grounds: — 

The  first  ground  was,  that  the  clauses  relative  to  an  ap- 
plication to  Parliament  were  not  intended  to  refer,  and  do 
not  refer,  to  an  application  such  as  that  which  the  Defend- 
ant contemplate;  and,  in  effect,  that  there  is  no  agreement 
to  prevent  the  Defendants  from  making  such  an  ai^olication. 

The  second  ground  was,  that  the  agreements  themselves 
are  invalid,  first,  as  containing  a  stipulation  to  part  with 
certain  powers  with  which  Parliament  had  entrusted  the 
Defendant^  who  thereby  agree  not  to  run  on  a  certain  por- 
tion of  their  line ;  secondly,  as  containing  a  stipulation  to 
hand  over  a  certain  portion  of  the  income  and  profit  of  the 
Defendants  to  the  Plaintifib;  and,  thirdly,  aa  containing  sti- 
pulations not  to  apply  to  Parliament  for  the  purpose  of 
obtaining  an  Act  of  the  Legislature,  it  being  argued,  that 
any  such  stipulation  is  in  itself  void,  because  it  is  contraiy 
to  public  policy  that  any  engagement,  once  and  for  ever 
binding  parties  not  to  apply  to  the  Legislature,  should  ever 
be  entered  into. 

The  third  ground  was,  that  the  agreements,  for  the  same 
reasons  for  which  they  were  alleged  to  be  void  as  contraiy 
to  public  policy,  were  a  fortiori  void,  as  being  ultra  virea 

I  had  conceived,  that,  if  I  held  the  present  case  to  be  one 
in  which  it  would  not  be  proper  for  the  Court  to  interfere, 
it  would  not  be  necessary  to  express  an  opinion  on  any  of 
the  other  grounds  raised.  But,  upon  consideration,  I  have 
thought  it  my  duty,  especially  with  reference  to  the  costs  of 
the  application, — independently  of  the  consideration  that 
the  construction  of  an  agreement  is  a  matter  into  which  Par^ 
liament  can  hardly  enter,— to  express  my  opinion  as  to  the 
true  construction  of  these  agreements. 
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[The  <^iiiioB  oi  the  CSourt  on  this  point  was  in  fiftvour  of        1868. 
the  Plaintiflk     Whatever  doubt  might  be  entertained  upon    ths  Lavoas- 
the  construction  of  the  previous  agreement^  in  the  agree-      cabum 
ment  of  1848  the  Plaintifife  must  be  taken  to  be  dealing    R^wat  Co. 
with  a  company  which  they  foresaw  might  possibly  come    Thb  North 
into  competition  with  them.    Foreseeing  that,  the  intention    Bau^wat  Co. 
of  the  Plaintiffi  in  entering  into  the  agreement  was  to  tie      ^  T~^ 
down  the  Defendants  from  applying  to  Parliament  for  any- 
thing but  what  Parliament  had  then  previously  sanctioned, 
and  what  they  were  then  about  to  apply  for  powers  to  do: 
and,  assuming  the  agreement  to  be  a  legal  agre^nent,  the 
Plaintiffi  had  clearly  and  definitely  expressed  their  intention 
hj  the  terms  they  had  used.] 

Upon  the  alleged  illegality  of  the  agreements,  it  is  enough 
to  say,  that  I  am  not  satisfied  of  the  ill^ality. 

With  reference  to  the  stipulation  on  the  part  of  the  De- 
fendants to  abstain  from  running  on  a  certain  portion  of 
their  line,  there  is  no  manifest  duty  imposed  upon  a  com- 
pany of  being  carriers  upon  every  portion  of  their  line 
They  might,  if  they  liked,  abstain  from  carrying  altogether; 
and,  assuming  them  to  abstain  altogether,  I  apprehend  the 
public  interest  would  be  sufficiently  secured  by  the  clause  in 
the  General  Railway  Act,  that  every  person  shall  be  able  to 
pass  on  paying  tolL  That  is  a  public  right,  and  whether  the 
Defendants  will  or  will  not  carry  traffic  over  a  particular 
portion  of  the  line  in  competition  with  another  company,  I 
have  not  yet  heard  anything  which  satisfies  me  that  such  an 
arrangement  would  be  illegal 

A  more  doubtful  point  arises  upon  the  clause  which  pro- 
vides, that^  in  respect  of  all  passengers  carried  upon  a  par- 
ticular portion  of  the  line,  but  entering  on  the  LaTicaster 
and  Carlisle  Railway  (which  is  a  part  of  the  clause  put  in 
to  cover  any  defect  in  respect  of  illegality)  certain  sums  are 
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isae.        to  be  paid  to  the  Plaintiffii.     I  cannot  doubt  that  the  main 
Thb  Lanoa».    object  of  this  clause  was  to  give  more  eflfect  to  the  clause  re- 
Garusu      lative  to  competition  upon  the  line.     At  the  same^  time — 
Railway  Co.    although  I  cannot  say  that  the  question  is  free  from  doubt 
Thb  Nobth    (more  especially  since  the  view  taken  by  the  Lords  JusticeR 
RaiiS™Co.   ^  The  Shrewsbury  and  Birmingha/m,  Railway  Company 
Judameiu      ^'  ^^  London  and  North  Western  Radlway  Gompany{a)) 
— ^yet,  I  cannot  think  that  the  case  I  have  mention^  or  any 
other  case,  has  distinctly  decided  that  an  agreement  by  the 
directors  of  one  railway  company  in  return  for  being  enti- 
tled (for  that  is  what  it  comes  to)  to  carry  traffic  over  their 
railway  on  to  the  line  of  another  railway  company,  to  make, 
out  of  the  assets  of  their  own  company,  certain  payments  ^ 
to  the  latter,  is  void,  as  being  beyond  the  powers  of  the 
directors;  because,  under  any  circumstances,  provision  would 
have  to  be  made  with  reference  to  the  payment  to  be  made 
by  the  one  company  to  the  other,  for  the  accommodation 
of  the  passing  of  their  traffic.     Possibly,  it  may  be  right 
hereafter  to  have  it  distinctly  determined  whether  this 
clause  be  illegal  or  not     All  I  say  at  present  is,  that  I  am 
not  satisfied  it  is  ill^al. 

For  the  same  reasons,  I  am  not  satisfied  that  these  stipu- 
lations relative  to  tolls  and  competition  are  ultra  vires. 

With  r^ard  to  the  main  question,  which  arose  upon  the 
stipulation  not  to  apply  to  Parliament  for  any  line  of  rail- 
way running  in  a  particular  direction,  except  that  mentioned 
in  the  agreement,  there  are  two  points  for  consideration:— 
first,  whether  it  is  competent  to  a  company  to  enter  into  any 
such  contract  at  all;  and,  secondly,  (which  I  think  is  by  no 
means  an  immaterial  question  in  this  case),  whether,  suppos- 
ing the  contract  to  be  valid,  it  is  one  as  to  which  this  Court 
should  interfere  to  compel  specific  performance,  (for  that  is 

(a)  4  De  G.  M'N.  &  G.  116. 
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in  effect^  what  it  amounts  to),  by  granting  an  injunction. 
These  two  points  seem  to  me  to  be  perfectly  distinct  fix>m 
each  other. 

That  the  Court  has  power  to  interfere  by  injunction  to 
restrain  a  person  from  petitioning  Parliament^  upon  a  proper 
case  being  made  out,  I  never  entertained  any  doubt :  in- 
deed, it  would  not  be  possible  to  entertain  the  slightest 
doubt  after  the  decisions : — ^that  of  Lord  Gottenha/m  not  being 
by  any  means  the  first,  for  Lord  Brougham  had  expressed 
himself  equally  clearlyin  the  caseof  TTarev.  The  GrandJwno- 
UonWatervxyrhaCompcmy  (a),  in  which  theVice-Chancellor 
61  England  had  granted  an  injunction  restraining  the  com- 
pany from  proceeding  before  Parliament.   Lord  Brougham, 
although  he  dissolved  that  injunction  on  the  merits,  made 
use  of  this  language : — ''  It  is  quite  idle  to  represent  this, 
as  was  at  first  sought  to  be  done,  as  an  attempt  to  restrain 
by  injunction  the  proceedings  of  the  High  Court  of  Parlia- 
ment   This  is  no  injunction  to  restrain  any  proceedings  of 
Parliament^  or  to  restrain  any  parties  who  may  be  called 
upon  by  the  authority  of  Parliament  frt)m  intervening  in 
such  prooeedinga     It  is  simply  an  injunction  to  restrain  a 
partnership,  now  existing  under  a  certain  constitution,  from 
doing  any  act  in  its  corporate  capacity  with  a  view  to  ob- 
tain a  new  modelling  of  that  constitution.."    That  being  the 
view  taken  by  Lord  Brov^fha/m,  Lord  Gottenha/m,  C,  on 
subsequent  occasions,  expressed,  with  great  deamess,  the 
exact  position  of  the  Court  with  reference  to  restraining  a 
party  from  proceeding  to  petition  Parliament     He  said, 
that  it  was  exactiy  the  same  question  as  arose  with  respect 
to  restraining  a  party  from  proceeding  at  law  in  the  time  of 
Lord  Chancellor  Etteamere;  and  that,  in  effect,  it  was  then 
decided,  and  rightiy  decided,  that  this  Court,  acting  in  per- 
sonam, in  no  way  interferes  with  the  jurisdiction  of  another 
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Western  this,  considerable  light  has  been  thrown  by  three  decisionB 
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of  Lord  Gotteiiham. 
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The  earliest,  which  occurred  in  1839,  was  the  case  olTht 
Attorney-General  v.  The  Mancheeter  and  Leeds  RaUvxiy 
Company  (a).  There,  certainly,  the  conduct  of  the  parties 
was  such  as  would  have  induced  the  Court,  if  anything 
could  induce  the  Court,  to  take  a  very  summary  mode  of 
arresting  their  proceedings.  There  having  been  a  motion 
pending  before  the  Lord  Chancellor  with  refiMence  to  a  par- 
ticular bridge,  which  was  about  to  be  made  over  the  Wake- 
field road  in  a  certain  manner  which  was  supposed  to  be 
injurious  to  the  public,  and  which  the  Attorney-General 
sought  to  restrain,  the  parties  had  undertaken  that  nothing 
should  be  done,  until  the  hearing  of  the  cause,  to  interfere 
with  the  existing  state  of  things,  and,  having  giv^i  that 
undertaking,  they  took  the  opportimity  of  inserting,  in  a 
bill  before  Parliament,  a  clause  to  liberate  them  from 
that  undertaking  entirely,  and  to  enable  them  to  do  that 
which  they  had  so  undertaken  not  to  do.  The  Lord  Chan- 
cellor, having,  in  the  beginning  of  his  judgment  (6),  express- 
ed his  opinion  in  the  strongest  terms,  to  the  effect,  that  the 
attempt  to  procure  the  passing  of  this  clause  was  a  direct 
breach  of  the  undertaking,  said  this: — (c)  "  Of  the  conduct 
of  the  parties,  and  as  to  what  ought  now  to  be  the  course  of 
proceeding,  I  have  no  doubt;  but  I  have  very  great  doubt  as 
to  the  mode  of  carrying  it  into  effect.  That  I  must  take 
into  consideration.  I  do  not  feel  that  I  can  interfere  in  the 
present  state  of  the  proceedings.  Whether  I  might  have 
done  it  before  the  party  applied  to  Parliament^  is  a  matter 

(a)  1  Railw.  Cafl.  436.  (ft)  Page  405.  (c)  Page  4r>6. 
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that  I  do  not  go  into.     It  will  require  great  consideration 
before  this  Court  will  prevent  people  from  petitioning  the 
Houses  of  Parliameni     That  is  the  first  proceeding;  but, 
when  they  have  petitioned,  and  either  House  has  entertained 
the  bill,  it  becomes  the  act  of  the  House  and  not  the  act  of 
the  party.    No  case  has  been  cited  to  me  which  would  shew 
that  I  have  that  power,  without  reference  to  property," — 
which  he  explains  more  fully  in  a  subsequent  case; — ^''the 
cases  where  the  Court  has  interfered  to  prevent  the  appli- 
cation of  funds^are  a  different  matter :  they  are  collateral  to 
the  question.  No  case  has  been  cited  in  which  this  Court  has 
interfered  to  restrain  parties  from  petitioning  Parliament, 
or  applying  to  Parliament  for  any  law  which  they  supposed 
would  be  granted:  unless  a  very  strong  authority  is  pro- 
duced for  that  purpose,  I  should  be  disinclined  to  assume 
that  jurisdiction."    The  result  was,  that  the  parties  with- 
drew the  clause^     But  the  case  furnishes  a  strong  expression 
of  his  Lordship's  opinion,  that  he  saw  very  considerable  dif- 
ficulty in  preventing  an  application  to  Parliament,  in  a  case 
where  there  was  such  a  solemn  undertaking ;  and  that,  unless 
strong  authority  were  adduced,  he  should  not  assiune  that 
particular  jurisdiction. 
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In  a  subsequent  case  there  are  some  observations  which 
appear,  at  first  sight,  a  little  more  favourable  to  the  Plain- 
tiflb'  contention  for  an  injimction.  It  is  the  case  of  Hie 
Stockton  (md  Hartlepool  Raihvay  Company  v.  The  Leeds 
and  Thvrsk  and  ike  Clarence  Railway  Companies  (a), 
which  occurred  in  1848.  But  there  it  must  be  observed,  as  in 
the  next  case  I  have  to  refer  to,  that  the  application  was  to  re- 
stzain  a  party  from  petitioning  in  opposition  to  a  bilL  The 
Lord  Chancellor,  after  expressing  his  satisfaction  at  finding 
that  the  question  of  jurisdiction  was  not  contested,  says 
th^re  is  no  doubt  whatever  that  the  jurisdiction  exists. 


(a)  2  Ph.  670. 
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'*  A  party,  who  comes  to  oppose  a  railway  hill  in  Parliament^ 
does  80  solely  in  respect  of  his  private  interest^  not  as  repre- 
senting any  interest  of  the  public,  or  for  the  purpose  of  com- 
municating any  information  to  Parliament  He  is  not  even 
allowed  to  be  heard  as  a  petitioner  against  the  bill,  unless 
he  has  a  locus  standi  in  respect  of  some  property  or  mter- 
est  liable  to  be  affected  by  it^  if  it  should  pass  into  a  law. 
This  Court)  therefore,  if  it  sees  a  proper  case  connected  with 
private  property  or  interest,  has  just  the  same  jurisdiction  to 
restrain  a  party  from  petitioning  against  a  bill  in  Parlia- 
ment, as  if  he  were  bringing  an  action  at  law,  or  asserting 
any  other  right  connected  with  the  enjoyment  of  the  pro- 
perty or  interest  which  he  claim&  About  that  there  can  be 
no  question  whatever,  nor  could  any  doubt  be  raised  about 
it,  except  by  the  same  confusion  of  ideas  which  gave  rise  to 
the  old  discussion  between  Courts  of  law  and  equity.''  But 
observe  how  Lord  CoUenka/m  puts  it  He  says — ^A  party 
who  opposes  a  bill  is  not  submitting  any  grounds  of  public 
policy  for  the  consideration  of  Parliament — ^he  is  not  con- 
veying any  information  to  enable  Parliament  to  act;  he  is 
standing  on  his  own  private  interest  alone, — ^his  right  to  a 
particular  field  or  house:  otherwise,  he  would  not  even  be 
heard  in  Parliament  to  arrest  the  passing  of  the  bill  Of 
course,  he  could  sell  the  house  or  the  field  to  the  company; 
and,  if  so,  he  could  equally  contract  not  to  object  to  the 
company  applying  to  Parliament  for  power  to  take  that  field 
or  house.  It  is  a  mere  contract  in  respect  of  his  property, 
affecting  nothing  but  his  property — ^a  contract  in  which  the 
public  have  no  interest  whatever,  and  in  which  Parliament 
has  no  interest  whatever,  except  the  interest  which  the  Le- 
gislature must  always  have  to  see  that  justice  is  done  to  in- 
dividuals. The  case,  therefore,  of  a  party  so  circumstanced, 
opposing  on  the  groimd  of  his  private  interests,  and,  as  Lord 
Cottenham  says,  '*  aoldy  in  respect  of  his  private  interest^"' 
is  extremely  different  fi^m  the  case  of  a  party  submitting  a 
public  measure  (for  all  these  Acts  are  public  measures,  and 
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can  only  be  founded  on  public  advantage),  and  *'  communi- 
cating/' as  Lord  CoUevihami  expresses  it,  "information  to 
Parliament/'  as  to  what  he  conceives  will  be  for  the  public 
benefit 

In  the  last  case  to  which  I  have  to  refer,  Lord  Cottenham 
goes  still  more  fully  into  the  subject  It  is  the  case  of 
Heathcote  v.  The  North  Staffordshire  Railway  Comr 
party  (a).  It  occurred  in  1 850,  and  gives  the  latest  view  of 
Lord  CoUenhamfi,  who  decided  it  immediately  before  he  re- 
fflgned  the  Great  Seal  That,  again,  was  an  application  in  re- 
spect of  a  petition  against  a  railway  bill  Lord  Cottenha/m 
says : — "  Upon  the  first  ground  it  has  been  suggested,  that 
this  Court  could  not  interfere  without  infringing  upon  the 
privil^es  of  Parliament;  so  the  Courts  of  common  law 
thought  at  one  time ;  and  there  is  as  much  foundation  for  the 
one  as  for  the  other  supposition.  In  both  cases  the  Court 
acts  upon  the  person,  and  not  upon  the  jurisdiction.  In  a 
proper  case,  therefore,  I  have  said  here  and  elsewhere,  that 
I  should  not  hesitate  to  exercise  the  jurisdiction  of  the  Court, 
by  injunction,  touching  proceedings  in  Parliament  for  a  pri- 
vate bill,  or  a  bill  respecting  property;  but,  what  would  be 
a  proper  case  for  that  purpose  it  may  be  very  difficult  to 
conceive.''  It  was  said  that  this  was  the  very  case  which  Lord 
Cotteriha/m  would  have  conceived.  I  can  hardly  suppose 
that  Lord  Cottenha/m  would  have  said,  it  was  difficult  to 
conceive  a  case  so  simple-— the  case  of  an  express  agreement 
not  to  apply  for  an  Act  He  proceeds : — "  The  case  of  Par- 
liament differs  widely  firom  that  of  the  Courts  of  common  law : 
— ^the  province  of  the  latter  is  to  enforce  legal  rights,  and 
the  object  of  the  injunction  is  to  prevent  an  inequitable  use 
of  such  l^al  rights;  but  the  ordinary  province  of  Parlia- 
ment in  such  bills  is  to  abrogate  existing  rights,  and  to 
create  new  rights.  To  hold,  therefore,  that  no  application 
should  be  made  to  Parliament  because  the  object  of  the  ap- 
plication was  to  interfere  with  some  right  or  interest  of  some 


1856. 

The  Lanoas- 

TKR  AND 

Carlisli 
Railway  Co. 

V. 

Thb  North 

WiSTXRV 

Raawat  Go. 
JudgmetU, 


(a)  2  M*N.  &  G.  100. 


308 


CASES  IN  CHANCERY. 


1856. 
The  Lanoab- 

TEtt  AND 

Carublb 
Railway  Go. 

V. 

The  North 

Western 

Railway  Co. 

Judgment. 


other  party,  would  be,  in  effect,  to  hold  that  this  Court 
should,  by  its  injunction,  depri7e  the  subject  of  the  benefit 
of  Parliamentary  interference  in  all  such  cases.     In  many 
settlements  there  is  a  want  of  some  power  essential  to  the 
proper  management  of  the  property ;  and  Parliament  is  in 
the  habit  of  exercising  its  discretion  in  supplying  the  defect: 
but,  if  any  party  interested  could  obtain  an  injunction  against 
such  proceeding  upon  this  ground,  that  what  was  proposed 
would  interfere  with  his  estate  and  interest,  Parliamentwonld 
have  no  opportunity  of  exercising  its  discretion.     So,  in  ra3- 
way  Acts,  every  owner  in  the  line  of  the  intended  railway 
has  an  interest  in  the  exercise  of  the  powers  asked;  the  pro- 
moters of  the  bill  ask  for  powers  to  interfere  with  their  in- 
terest, and  to  take  land,  which  the  owners  may  be  most 
anxious  to  retain;  but  it  has  never  been  suggested,  that  the 
Court  could  interfere  by  injunction  to  prevent  the  promot- 
ers from  prosecuting  such  bill.     The  injunction,  therefore, 
cannot  be  granted  upon  the  ground  that  the  Act  applied  for 
would  interfere  with  existing  rights,  it  being  the  very  object 
of  it  to  do  so." 


To  apply  these  principles  to  the  case  before  me : — Suppose 
an  agreement  by  a  public  company  containing  an  express 
stipulation, — not  confined  to  any  particular  portion  of  the 
agreement,  but  extending  to  the  whole  of  it, — ^binding  the 
company  never  to  apply  to  Parliament  to  relieve  them  in 
any  way  from  the  agreement  they  have  made. 


In  the  absence  of  such  an  express  stipulation  as  I  have 
supposed,  the  company  would  be  perfectly  free  to  apply  to 
Parliament  to  abrogate  any  agreement  they  had  made,  not- 
withstanding it  was  made  in  the  most  solemn  manner,  and 
bound  them  by  every  conceivable  stipulation,  except  that 
one  stipulation  which  I  suppose  absent,  to  treat  it  as  final 
If  the  company  had  grounds  of  public  policy  to  submit  for 
the  purpose  of  inducing  Parliament  to  abrogate  the  agree- 
ment, they  would  be  at  liberty  to  submit  them. 


JudgmeiU, 
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But,  I  am  supposmg  the  agreement  to  contain  an  ex-  i86a 

press  stipuIatioD  that  the  company  will  not  submit  those  thbLancIb- 

grounds  of  public  policy  to  Parliament ;  and  the  question  ^*»  ^° 

to  be, — ^not  whether  it  may  or  may  not  be  inconsistent  with  Railway  Co. 

public  policy  to  allow  such  an  agreement  to  be  entered  rpax  North 

into  at  all, — but  whether  this  Court  should  interfere  for  the  g^^J^* Co 
purpose  of  specifically  performing  the  agreement,  by  pre- 
venting the  application  to  Parliament 

If  the  application  were  made,  one  of  two  things  would 
happen,— either  the  bill  would  be  rejected,  or  it  would  be 
passed  into  an  Act 

Suppose  the  bill  to  be  rejected  It  may  be  said,  and  it 
would  be  justly  said,  that  there  is  great  hardship  in  alloMnng 
parties  to  be  exposed  to  the  inconvenience  and  expense  of 
opposing  such  a  biH  And,  to  put  a  strong  case  of  hardship,  I 
will  suppose  a  case  between  individuals : — ^A  patentee  is  about 
to  apply  to  Parliament  for  an  extension  of  his  patent,  which 
he  cannot  obtain  in  the  ordinary  way.  Other  parties  inter- 
ested in  the  article  to  be  manufactured,  tell  him  he  will 
never  get  his  bill  passed;  but,  inasmuch  as,  by  applying  to 
Parliament^  he  would  put  them  to  great  expense,  they  will 
pay  him  10,0002.  down,  if  he  agrees  not  to  apply  to  ParUa- 
ment  He  agrees,  and  afterwards  he  does  apply  to  Parlia- 
ment The  case  is  a  strong  one  against  allowing  the  appli- 
cation to  Parliament;  but,  I  apprehend,  assuming  the  con- 
tract to  be  valid,  that  in  the  event  of  the  bill  being  reject- 
ed, although  the  parties  who  had  paid  the  money  would 
have  incurred  precisely  that  very  expense  of  opposition 
which  it  was  the  objeot  of  their  agreement  to  avoid,  the  an- 
swer would  be,  that  it  is  competent  to  them  to  recover  in 
damages  the  exp^iuses  occasioned  by  the  breach  of  contract; 
and,  I  apprehend,  that  even  if  such  a  case  as  that  were  to 
arise,  there  would  be  no  ground  for  this  Court  to  interfere. 
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But,  suppofie  the  bill  to  pass.  If  Parliament  thinks  fit  to 
pass  the  bill,  it  does  so  upon  public  ground&  It  passes  it 
mih  the  knowledge  that  there  existed,  anterior  to  the  bill, 
a  contract^  by  which  the  applicants  for  the  bill  agreed,  for 
certain  good  considerations,  to  abstain  from  applying  to  Par- 
liament— a  circumstance  furnishing  a  weighty  argument  for 
inducing  Parliament  to  reject  the  bill,  and  to  leave  the  op- 
ponents, assuming  the  contract  to  be  valid,  to  sue  for  dam- 
ages for  its  breacL  But  if  Parliament^  notwithstanding  all 
those  grounds,  considers  it  to  be  for  the  public  benefit  to  pass 
the  bill,  observe  the  position  in  which  the  PhdntifiB  seek  to 
place  this  Court : — ^the  Plaintifib  call  upon  this  Court  to  in- 
terfere to  prevent  the  Defendants  from  making  out^  to  the 
satisfiBMHion  of  Parliament,  that  it  is  for  the  public  benefit 
that'  this  agreement  should  be  rescinded ;  they  call  upon  this 
Court  to  interfere  to  prevent  a  public  benefit  trom  being  se- 
cured (for  it  is  only  on  the  ground  of  its  being  for  the  pub- 
lic benefit,  that  Parliament  will  rescind  the  agreement). 


It  seems  to  me  that  it  would  be  in  the  highest  d^;ree 
improper,  for  this  Court  to  take  upon  itself  to  give  this 
specific  relief,  when  there  is  but  one  alternative  that  can 
possibly  be  presented,  viz.  the  rejection  or  the  passing  of  the 
bill: — ^the  one  event  being  such  that  the  Plaintifis  would  be 
secured  by  damages,  the  other  such  that  the  Courts  sup- 
posing it  so  to  interfere^  would  be  preventing  a  puhlic 
benefit 


In  truth — and  this  aigum^it  was  well  put  by  Mr.  Cairns 
— ^the  Plaintifib  come  here  upon  a  case  which  I  cannot  tiy. 
The  Defendants  have  reasons  of  public  policy  to  uige,  for  the 
purpose  of  shewing  that  this  agreement  ought  to  be  rescind- 
ed by  Parliament^  which  it  is  impossible  for  the  Court  of 
Chancery  to  discusa  True,  they  cannot  be  heard  here,  nor 
will  they  be  heard  in  Parliament,  to  say  that^  simply  because 
it  is  convenient  to  them  to  break  the  agreement,  therefore 
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it  onght  to  be  broken.    But  they  may  be  heard  to  say  there,        1866. 
as  they  have  said  here, — ^'We  shall  be  put  tomuchless  expense    thb  Jjaxoab- 
if  we  make  the  diverted  line,  we  shall  be  put  to  very  heavy      oIri^^ 
expense  if  we  do  not;  and  that  is  a  question  affecting,  not  us    Railway  Co. 
only,  but  the  public.      Rescind  this  contract^  and  public    Tbv  North 
traffic  will  be  cheaper.    Protect  the  Flainti£&  as  much  as   railwIt  Cb. 
you  please  in  the  bill  you  pass,  but  do  not  deprive  the  pub-      nJIiJi^ 
lie  of  the  benefit  which  will  result  from  our  application.' 
Whether  a  benefit  will  result  to  the  public,  whether  the  ques- 
tion is  one  which  ought  to  be  submitted  to  Parliament^  are 
questions  which  I  cannot  try.     All  I  can  consider  is  this: — 
the  Defendants  having  entered  into  an  agreement^  the  con- 
struction of  which  unquestionably  is,  that  they  wiU  not  ap- 
ply to  Parliament  to  make  a  particular  line,  shall  I  use  the 
power  of  this  Court  to  prevent  their  laying  before  Parliament 
a  case  which  may,  in  the  opinion  of  Parliament,  be  an  am- 
ple justification  for  rescinding  the  whole  agreement 

It  seems  to  me,  that  this  is  certainly  not  the  case  which 
Lord  CoUenha/m  said  it  was  difficult  to  conceive,  but  in 
which  that  power  might  be  exercised.  Lord  Cottenhcmv 
pointed  there  to  questions  simply  of  property ;  and  his  mean- 
ing is,  that  if  the  opposition  to  a  bill  be  simply  upon  a  ques- 
tion of  property,  the  owner  can  sell  his  estate,  and  bind  him- 
self not  to  oppose  the  bill.  This  is  not  a  question  of  pro- 
perty. It  is  a  question  whether  a  company,  having  formerly 
shewn,  to  the  satisfaction  of  the  Legislature,  that  it  would 
then  be  for  the  public  benefit  to  make  a  particular  line  of 
railway,  shall  be  prevented  firom  shewing,  to  the  satisfisu^tion 
of  the  Legislature,  that  it  would  now  be  more  for  the  public 
benefit  to  make  a  diverted  Una 

I  ought  to  notice  an  able  argument  of  Mr.  BoundeU 
Palmer's  in  Heathcote  v.  The  North  Staffordshire  RaiLioay 
Compa/ny  (a),  that  there  is  no  such  distinction  as  that  a 

(a)  2  M'N.  &  G.  107. 
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party  may  be  restrained  from  opposing,  but  not  firom  pro- 
moting an  Act  of  Parliament;  for,  if  so,  he  must  first  let  the 
bill  pass,  and  then  promote  an  Act  for  its  repeal  That  con- 
sequence does  not  appear  to  me  to  be  such  a  reductio  ad 
absurdum  as  the  argument  represents  it,  because  the  party 
may  promote  the  Act  upon  public  grounds,  and  that  circum- 
stance  would  entitle  him,  in  this  Court,  to  a  very  di£ferent 
consideration. 


Having  come  to  these  conclusions,  I  do  not  think  it  ne- 
cessary to  express  an  opinion  on  the  question,  whether 
the  contract  be  void  in  itself  on  grounds  of  public  policy. 
That  question  does  not,  to  my  miud,  affect  the  question  of 
costs,  and  I  leave  it  to  be  determined,  when  occasion  may 
require  its  determination.  I  have  come  to  a  dear  conclu- 
sion, that  the  true  construction  of  the  agreement  is  that  for 
which  the  PlaintifiEs  contend;  and  having  come  to  that  con- 
clusion, although  I  refuse  the  motion,  I  cannot  possibly  re- 
fuse it  with  costs. 
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18A5. 


WALLGRAVE  v.  TEBBS. 


Dec.  14<A. 


Tf^ILLIAM  COLES,  by  his  will  in  1850,  after  giving  Cfharity-^ 

certain  pecuniary  and  charitable  legacies,  gave  to  the  De-  9  Otc^^z^ 

fendants  Tebha  and  Martin,  their  executors,  administrators,  Zt^^/i^' 

and  assigns,  as  joint  tenants,  12,000!.,  free  from  legacy  duty,  1  Vict,  c,  26. 

to  be  paid  within  a  month  after  his  deceasa    And  he  di-  Bequest  of 

rected  that  the  said  legacies  for  charitable  purposes,  and  the  ^J^^]^'  ^f 

said  legacy  to  TMs  and  Martm,  and  the  legacy  duty  pay-  Jf^ds,  to  De- 

able  in  respect  thereof,  should  be  charged  exclusively  upon  joint  tenants, 

his  property  in  the  funds,  in  priority  to  his  debts,  and  fune-  ^^  bequoet  • 

lal  and  testamentary  expenses.     Then,  after  devising  three  *{!^^"?/®' 

houses  in  Chelsea  to  his  executors,  and  their  heirs,  upon  cer-  having  been 

tain  trusts,  he  devised  all  other  his  freehold  lands  and  here-  trust  for  uid 

ditaments  in  Chelsea,  and  a  field  at  Earl's  CouH  in  KeTV-  ^^j^^^l 

mgton,  "  unto  and  to  the  use  of  Tebbs  and  Martm,  their  *»*«  should 

cany  out  cer- 

heurs  and  assigns,  for  ever,  as  joint  tenant&''    The  will  con-  tain  charitable 
tained  a  residuary  devise  and  bequest  upon  certain  trusts  Dei^odaiits, 

by  their  an- 
swer, admitted 
that»  sinoe  the  testator's  death,  they  had  been  informed  and  they  believed,  that,  on  the  occasion 
of  makiiig  his  will,  the  testator  determined  on  disposing  of  a  part  of  his  property  to  persons 
Imown  to  be  interested  in  charitable  and  religious  objects,  and  knowing  one  of  them  per- 
soDally,  and  the  other  by  character,  he  made  to  them  the  device  and  bequest  in  the  bill  men- 
tioned, not  by  way  of  or  accompanied  by  any  trust,  but  merely  with  that  degree  of  confi- 
dence which  a  knowledi;e  of  character  enables  a  donor  to  have  as  to  the  probable  application 
or  use  of  a  gift ;  and  that,  at  the  testator's  request,  a  letter  bad  been  written  as  a  sketch  for 
him  to  sign,  but  which  was  never  in  fact  signed  by  the  testator,  expressing  his  confidence 
tbat  Defendants  would  make  use  of  the  property  in  such  a  way  as  seemed  best  fitted  to  pro- 
note  the  glory  of  God  and  the  welfare  of  their  fellow  sinners,  and  also  expressing  that  it  was 
the  testator's  intention  to  have  appropriated  the  property  to  charitable  purposes.     The  De- 
fendautti  denied  that  they  had  ever  had  any  communication  with  the  testator  about  his  will, 
«raDy  of  his  intentions  or  wishes,  with  respect  to  the  disposition  of  his  property;  denied 
^t  Uiey  had  ever  accepted  or  recognised,  or  acted  on  the  letter  or  its  contents ;  and  said 
«hey  had  always  beUeved,  and  insisted,  that  they  were  entitled  to  hold  the  property  free  from 
*Ay  trust  whatsoever,  and  to  dispose  of  it  in  any  way  they  thought  proper;  but  admitted 
^^t  they  considered  it  would  be  proper  for  them,  in  a  case  in  which  benefits  were  left  them 
^7  will  under  the  circumstances  stated,  to  use  those  benefits  in  a  manner  which  would  be 
^''^^isistent  with  the  character  and  profession,  in  consideration  of  which  they  believed  they 
^<^^  selected  by  the  testator  to  receive  such  benefits  :--ireM,  that,  the  stat  7  Will.  4  ft  1  Vict. 
^'   "^6,  preventing  the  Court  from  looking  at  the  letter  in  which  the  testator's  intentions  were 
®^^  ^mssed,  and  it  not  being  shewn  that,  during  the  testator's  life,  there  was  any  bargain  or 
'Vk.ixdervtanding  between  the  testator  and  the  Defendants,  or  any  communication  which  could 
y»^  construed  into  a  trust,  that  they  would  apply  the  propertv  in  such  a  manner  as  to  carry 
sb«^tator's  intentions  into  effect,  the  devise  was  valid;  and  the  bill  was  dismissed  with  costs. 
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for  the  ben^t  of  the  in£euit  children  of  a  nephew  and  nieoe 
of  the  testator. 

After  the  testator's  death,  a  bill  was  filed  on  behalf  of  the 
in£uits,  to  which  Tebba,  Martin,  the  testator's  nephew  and 
heir  at  law,  and  the  executors,  one  of  whom  was  a  Mr.  Oror 
ham,  were  Defendants,  stating,  that  the  legacy  of  12,0002., 
and  the  hereditaments  in  the  will  mentioned  to  be  devised 
to  Tebba  and  Ma/rtm,  were  not  given  and  devised  to  them 
for  their  own  benefit,  but  upon  trust  for  and  to  the  intent 
that  they  should  carry  out  certain  charitable  purposes,  and 
praying  that  it  might  be  declared  that  the  said  bequest  and 
devise  to  Tebba  and  Martm  were  void,  and  that  the  Plain- 
tifis  were  beneficially  entitled  thereto. 

The  Defendants  Tebba  and  Martin,  by  their  answer,  stat- 
ed that  neither  of  them  ever  had  any  communication  with 
the  testator  about  his  will,  or  any  of  hh  intentions  or  wishes 
with  respect  to  the  disposition  of  his  property.  They  then 
proceeded  to  answer  as  follows: — ''  The  Defendant  Graham 
has  informed  us,  and  we  believe,  that  he  prepared  the  wiU 
of  the  testator;  that  the  testator  had,  in  his  lifetime,  con- 
templated devoting  some  part  of  his  property  towards  build- 
ing and  endowing  a  church  and  almshouses,  and  asked  him, 
Chraham,  to  undertake  some  trust  for  that  purpose,  which 
he,  Chmham,  declined  to  do;  that,  on  the  occasion  of  mak- 
ing his  will,  the  testator,  having  amply  provided  for  his  re- 
lations, determined  on  disposing  of  a  part  of  his  property  to 
persons  known  to  be  interested  in  charitable  and  religious 
objects,  and,  knowing  one  of  us  personally  and  the  other  by 
character,  he  made  to  us  the  devise  and  bequest  in  the  bill 
mentioned,  not  by  way  of  or  accompanied  by  any  trust,  but 
merely  with  that  degree  of  confidence  which  a  knowledge  of 
character  enables  a  donor  to  have,  as  to  the  probable  appli- 
cation or  use  of  a  gift.  Oraham  further  informed  us,  and 
we  believe,  that  he,  Oraham,  suggested  to  the  testator,  that 
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the  testator  should  make  to  us  some  communication  of  the 
motives  which  influenced  him  in  selecting  us  for  these  bene- 
fit^ and  that  he,  Orahcmi,  being  requested  by  the  testator 
80  to  do,  wrote  the  letter  referred  to  in  the  bill,  as  a  sketch 
for  the  testator  to  consider,  and  to  sign  if  he  approved  of  it, 
but  that  the  testator  never  signed  the  same,  nor  ¥ras  the 
same  completed,  and  the  paper  was  first  shewn  to  us  about 
the  6th  of  February,  1 854,  by  Gfraham" 

The  letter  referred  to  was  as  follows  : — 

**  Dear  Sir, — 1850.  Youinow  what  my  wishes  were  with 
legaid  to  the  Chelsea  fineeholds  and  the  12,000!.,  and  the  dif- 
ficulties in  my  way  of  doing  what  I  wished.  I  am  confident, 
&om  the  christian  characters  of  Mr.  Tehbs  and  Mr.  Martin, 
that,  if  they  are  not  able  to  do  what  I  would  have  done,  they 
will  make  use  of  what  I  have  given  them  in  such  a  way  as 
seems  to  them  best  fitted  to  promote  the  glory  of  Qod,  and 
the  welfere  of  our  fellow  sumera    I  trusty  however,  that  they 

will  keep hundred  pounds  for  themselvea    You  know 

that  it  was  my  intention  to  have  built  a  church  or  chapel  in 
my  field  behind  Smith  Street,  and  to  have  endowed  it  out 
of  the  Chelsea  property;  and  to  have  built  ten  or  twelve 
ahnshouses  at  Harl'a  Court,  in  the  field  behind  the  terrace, 
with  the  money,  and  provided  by  weekly  payments  for  the 
living  there  of  poor  married  couples  or  widows.'' 

The  answer  proceeded  thus : — 

"  We  have  never  accepted  or  recognised  or  acted  on  the 
paper  or  its  contents;  and  we  have  always  believed,  and  we 
sabmit  and  insist^  that  we  are  entitled  to  hold  the  devise 
and  bequest  in  the  will  mentioned,  firee  fi-om  any  trust  whatr- 
soever,  and  that  we  are  entitled  to  dispose  of  the  same  in 
any  way  that  we  think  proper." 

The  Defendants  denied  that  they,  or  either  of  them,  had 
accepted  the  alleged  trusts;  and  after  denying  that  they  had 
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determined  to  appropriate  the  property,  or  any  part  there- 
of, for  the  specific  purposes  charge<ijbi  the  bill,  or  for  any  snch 
or  the  like  purpose, — saying  that,  on  the  contrary,  they  had 
determined  nothing  on  the  subject,  and  had  been  and  vere 
prevented  doing  so  by  this  litigation,  they  proceeded  to 
answer  as  follows: — "  At  the  same  time  we  say  and  admit, 
that  we  consider  it  would  be  proper  for  us,  in  a  case  in 
which  benefits  were  left  us  by  will,  under  the  circumstances 
herein  stated  (which  we  believe  to  be  the  true  circumstaooes 
of  the  case),  to  use  those  benefits  in  a  manner  which  will  be 
consLBtent  with  the  character  and  profession,  in  consideration 
of  which  we  believe  we  were  selected'  by  the  testator  to  re- 
ceive such  benefits.  And  we  admit  that  we  have  to  a&d 
between  each  other,  by  letter  and  in  conversation,  and  with 
other  persons,  discussed  and  considered  various  schemes  and 
plans  for  expending  the  property  in  question  in  such  a  man- 
ner as  aforesaid ;  and,  among  other  schemes,  we  have  consi- 
dered and  discussed  the  expediency  of  building  a  church  in 
Chelsea,  or  elsewhere,  but  we  have  come  to  no  determination, 
and  consider  ourselves  entirely  free  to  use  the  property  for 
that  or  any  other  purpose.''  And,  save  as  aforesaid,  thej 
denied  that  they  intended  to  apply  the  property  to  any  cha- 
ritable purpose  as  alleged  in  the  bill,  or  pursuant  to  any 
wish  of  the  testator. 


The  paper-writing  referred  to  in  the  bill  and  answer  was 
never  signed  by  the  testator.  It  was  found  among  other 
papers  in  his  possession  at  the  time  of  his  decease,  and 
which  related  to  his  will 


The  Defendant  Martin,  in  a  letter  to  Tebbs,  referring  to 
the  claim  of  the  testator's  heir  at  law,  wrote  as  follows: — 
''  The  testator  has  done  what  he  saw  fit  for  his  family,  aod 
any  deduction  from  the  fund  by  us  for  him  defeats  our  tes- 
tator's clearly  expressed  intention." 
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The  cause  now  came  on  to  be  heard  apon  motion  for  a        18^^- 


Mr.  Bolt,  Q.  C,  and  Mr.  0,  L.  Bus^eU,  for  the  Flaintiffii. 
—The  bequest  and  devise  to  the  Defendants  TMs  and  Mar- 
£m  are  void,  as  having  been  given  and  devised  to  them  not 
for  their  own  benefit,  but  upon  trust  for  and  to  the  intent 
that  they  should  carry  out  the  charitable  objects  ofihe  tes- 
tator. 

That  they  were  so  given  is  clear,  first,  firom  the  letter 
found  among  the  testator's  papers,  and  which,  although  not 
attested  or  even  signed,  is  admissible,  to  shew  with  what  in- 
tent the  gift  was  made;  and,  secondly,  from  the  admissions 
on  the  record,  the  Defendants^  by  their  answer,  admitting 
that  such  was  the  intention  of  the  testator  in  making  the 
gift,  and  in  selecting  them  as  the  donees;  that  such  his  in- 
tention was  communicated  to  them;  and,  in  effect,  that  they 
consider  themselves  bound  in  conscience  to  use  the  benefits 
in  question  "  in  a  manner  which  will  be  consistent  with  the 
character  and  profession  in  consideration  of  idiich  they  be- 
lieve they  were  selected  by  the  testator  to  receive  those 
benefits;"  in  other  words,  that  they  are  bound  in  conscience 
to  apply  them  according  to  the  testator's  intention. 

A  testator  cannot  place  persons  in  a  position  in  which 
they  mast  either  violate  the  highest  obligation  by  commit- 
ting a  breach  of  trust,  or  by  a  performance  of  the  trust  must 
▼iokie  the  law.  Had  the  object  of  this  gift  been  not  merely 
malum  prohibitum,  but  malum  in  se, — e.  g.  the  carrying  out 
of  blasphemous  or  obscene  purposes^  the  question  could  ad- 
mit of  but  one  answer. 

[The  Yice-Chancellob. — Can  you  put  it  higher  than  an 
expression  of  an  anxious  desire  on  the  part  of  the  testator 
to  have  his  design  carried  out?] 

VOL  11.  T  K.  J. 
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185fl.^  He  has  not  merely  expressed  his  desire,  he  has  imposed  a 

moral  obligation,  which,  had  the  law  allowed  it,  he  would 
have  rendered  absolutely  binding;  but,  as  the  law  did  not 

"— "  allow  of  that,  he  has  selected  for  his  purpose  persons  of 
peculiarly  tender  conscience,  whom  he  binds  quite  as 
absolutely  by  the  means  he  has  adopted  The  law  will 
not  allow  itself  to  be  thus  stultified. 

[The  Vice^-Chancellor. — ^Your  argument  woidd  go  to 
this  extent,  that  a  testator  may  not  give  property  of  this  de- 
scription to  persons  who  are  charitably  disposed,  and  who, 
he  expects,  will  spend  it  as  he  woidd  have  done  himself] 

It  is  not  necessary  to  carry  our  argument  to  that  extenl^ 
for  here  we  have  an  admission  on  the  record,  that  the  De- 
fendants consider  it  would  be  improper  to  apply  what  the 
testator  has  devised  in  any  manner  which  would  be  incon- 
sistent with  the  character  and  profession  in  consideration  of 
which  they  believe  they  were  selected  by  the  testator  as  de- 
visees. In  other  words,  there  is  a  dear  admission  on  the 
record,  that  their  consciences  are  bound  to  apply  the  pro- 
perty in  question  in  that  one  way.  Any  other,  as  one  of  the 
Defendants  elsewhere  expresses  it,  "  would  defeat  the  clearly 
expressed  intention  of  our  testator/' 

[The  Yice-Chancellor. — Is  it  not  conceivable  that  the 
law  may  have  left  it  open  to  testators,  at  the  risk  of  the  at- 
tempt proving  altogether  abortive  by  reason  of  some  acdd^tk 
e.  g.  the  bankruptcy,  lunacy,  or  sudden  death  of  the  donees^ 
or  even  by  reason  of  their  proving  dishonesty  to  attempt  to 
do  what  the  law,  at  the  same  time,  prev^its  being  done 
with  perfect  certainty?] 

The  law  considers  that  such  risks  will  be  looked  upon,  as 
in  fact  they  would  be  looked  upon  by  testators,  as  contin- 
gencies too  remote  to  be  regarded;  and  that  no  mere  risk 
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will  be  sufficient  to  discourage  testators  from  attempting  to 
do  that  which  it  forbids.     It  therefore  forbids  the  attempt 

Then,  as  regards  authority, — upon  the  authorities  the  gift 
is  clearly  void.  The  mere  admission  by  the  Defendants  of 
an  unattested  memorandum,  shewing  a  charitable  intention 
on  the  part  of  the  testator,  is  sufficient  to  render  the  gift 
void:  Muckleston  v.  Brown  (a),  and  an  unreported  decision 
there  cited  of  Sir  Tkomaa  SeweU's,  and  Boson  v.  Statham(b). 
The  question,  when  first  the  Defendants  became  aware  of 
sach  intention  on  the  part  of  the  testator, — ^whether  they 
became  aware  of  it  before  or  only  after  the  testator's  death, 
—is  immaterial  The  material  circumstance  is  this,  that  the 
devisee  considers  the  intention  binding  in  honor,— that  he 
is  not  at  liberty  to  apply  the  property  to  purposes  foreign  to 
such  intention.  **  The  Statute  of  tlortmain  meant  to  prevent 
honorary  trusts  or  devises  for  charities,  quacunque  arte  vel 
ingenio;  and  the  honorary  trust  infects  the  will  as  much  as 
if  it  were  declared  in  the  most  solenm  manner  r'*'  per  Lord 
Northvngton,  C,  in  Boson  v.  Statham  (c).  In  that  case  the 
devisee  did  not  admit  that  he  considered  the  intention  to  be 
binding;  but  the  mere  circumstance  that  he  abstained  from 
saying  that  it  was  not  so  binding,  was  held  sufficient  to 
avoid  the  devise  (cQ. 


1855. 


Wallgravb 


ArguMMi, 


[They  cited  also  Bishop  v.  Talbot  (e),  Longstaff  v.  Re7i' 
nison  (/),  Russdl  v.  Jackson  (g).] 

Mr.  James,  Q.  C,  and  Mr.  0.  H.  Money,  for  the  heir-at- 
law,  dted  in  support  of  the  same  contention.  Way  v.  East  Qi), 
Attomey^eneral  v.Povlden  (i),  where  there  was  no  trust 


(o)  6  Ves.  67,  68. 

(6)  1  Eden,  508. 

(c)  Id.  514. 

{d)  Id.  509. 

(€}  Ma  at  the  Bolk,  6  Feb. 


1772,  mentioned  6  Yes.  60. 
(/)  1  Drew.  28. 
Q)  10  Hare,  204,211. 
(A)  2  Drew.  44. 
(0  8  Sim.  472. 
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which  this  Court  could  have  enforced,  and  Lomax  v.  Rip- 
(a);  arguing,  that^  if  it  be  shewn  that  a  testator,  in  mak- 
mg  a  devise,  desired  to  evade  the  Statute  of  Mortmain,  and 
Argwinmtu  that  the  devisee  has  accepted  the  devjsed  property,  and  has 
not  disclaimed  an  intention  to  cany  out  the  testator's  desire^ 
the  Court  would  declare  the  gift  void:  otherwise,  to  evade 
the  statute  would  be  a  mere  matter  of  machineiy,  especially 
in  the  present  day,  when  the  honor  of  persons  selected  for 
the  promotion  of  charitable  objects  is  more  to  be  relied 
upon  than  formerly.  Suppose  a  gift  of  this  description  to 
the  individuals  constituting  the  governing  body  of  a  hospital, 
or  to  the  trustees  of  any  religious  society,  nominatim,  whe- 
ther accompanied  or  not  by  a  communication  like  the  pre- 
sent, of  the  testator's  intention  in  making  the  gift: — ^would 
not  the  property,  as  a  matter  of  course,  be  applied  for  the 
purposes  of  the  institution  ? 


[The  Yice-Chancellob,  at  the  dose  of  this  part  of  the 
argument,  said,  he  quite  agreed  with  an  observation  made 
by  Lord  Justice  Turner,  as  Vice-Chancellor,  in  Ruaaell  v. 
Jackson,  that  the  duty  of  a  devisee  under  the  circumstances 
stated  was  to  throw  up  the  property,  it  being  very  improper 
in  a  testator  to  endeavour  to  evade  the  law,  and  yery  impro- 
per in  the  devisee  to  assist  him  in  doing  sa] 

Mr.  Wickena,  for  the  Attomey-Qeneral,  took  no  part  in 
the  argument 

Mr.  Oeorge  Simpaon  for  the  executors. 

Mr.  WiUcodc  and  Mr.  Ccdma  for  the  Defendantas,  TMb 
and  Martm,  were  not  heard. 


(a)  19  Jur.  272. 
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Yicb-Changellor  Sir  W.  Page  Wood  : — 

I  have  anxiously  considered  this  case,  and  the  more  so 
because  I  do  not  find  that  there  is  any  authority  by  which 
it  is  decided.  In  Rvsaell  v.  Jackson  (a)  Lord  Justice 
Turner,  thenVice-ChanceUor,  expressly  guards  himself  fix>m 
being  supposed  to  give  any  opinion  upon  the  question  now 
raised  (6). 


But^  although  I  do  not  find  any  decision  in  pointy  I  find 
in  Addli/figton  v.  Ccmn  (c)  a  clear  indication  of  the  opinion 
which  Lord  JHa/rdvncke  would  have  entertained  upon  a  ques- 
tion like  the  present;  and  in  MiLcklesUmy.  Br<yum(d)  I  find 
an  equally  clear  indication  that  the  same  view  would  have 
been  taken  by  Lord  Eldon,  And  I  am  satisfied  that  I  ought 
not  to  be  the  first  to  overstep  the  dear  line  which  separates 
mere  trusts  from  devises  and  bequests,  which,  on  the  tsyce 
of  the  will,  are  absolute,  but  which  are  alleged  to  have  been 
in  &ct  given  with  an  intention  to  evade  the  statute. 

Where  aperson,  knowing  that  a  testator  in  making  a  dis- 
position in  his  favor  intends  it  to  be  applied  for  purposes 
other  than  his  own  benefit^  either  expressly  promises,  or  by 
silence  implies,  that  he  will  carry  the  testator's  intention 
into  effect^  and  the  property  is  left  to  him  upon  the  £uth  of 
that  promise  or  undertaking,  it  is  in  effect  a  case  of  trust; 
and,  in  such  a  case,  the  Court  will  not  allow  the  devisee  to 
Bet  up  the  Statute  of  Frauds— or  rather  the  Statute  of  Wills, 
by  which  the  Statute  of  Frauds  is  now,  in  this  respect,  su- 
perseded; and  for  this  reason: — the  devisee  by  his  conduct 
has  induced  the  testator  to  leave  him  the  property;  and,  as 
Lord  Justice  Turner  says  in  RusaeU  v.  Jackson,  no  one  can 
doubts  that^  if  the  devisee  had  stated  that  he  would  not 
cany  into  effect  the  intentions  of  the  testator,  the  disposition 


(a)  10  Hare,  204. 
(6)  Id  210. 


(c)  3  Atk.  141. 
(cQ  6  Yes.  68. 
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in  his  fkvor  would  not  have  been  found  in  the  will  (a).  But 
in  this  the  Court  does  not  violate  the  spirit  of  the  statute: 
but  for  the  same  end,  namely,  prevention  of  fraud,  it  en- 
grafts the  trust  on  the  devise,  by  admitting  evidence  which 
the  statute  would  in  terms  exclude,  in  order  to  prevent  a 
party  from  applying  property  to  a  purpose  foreign  to  that 
for  which  he  undertook  to  hold  it 

But  the  question  here  is  totally  different  Here  there  has 
been  no  such  promise  or  undertaking  on  the  part  of  the 
devisees.  Here  the  devisees  knew  nothing  of  the  testator's 
intention  until  aft;er  his  death.  That  the  testator  desired, 
and  was  most  anxious  to  have  his  intentions  carried  out, 
is  dear.  But^  it  is  equally  clear,  that  he  has  suppressed 
everything  illegal  He  has  abstained  from  creating,  either 
by  his  will  or  otherwise,  any  trust  upon  which  this  Court 
can  possibly  fix.  Upon  the  face  of  the  will,  the  parties 
take  indisputably  for  their  own  benefit  Can  I  possibly  hold 
that  the  gift  is  void?  If  I  knew  perfectly  well  that  a  testa- 
tor in  making  me  a  bequest,  absolute  on  the  face  of  the  will, 
intended  it  to  be  applied  for  the  benefit  of  a  natural  child, 
of  whom  he  was  not  known  to  be  the  father,  provided  that 
intention  had  not  been  communicated  to  me  during  the  tes- 
tatcur's  life,  the  validity  of  the  bequest  as  an  absolute  bequest 
to  me  could  not  be  questioned. 

It  was  argued,  that,  if  the  object  of  the  gift  had  been  not 
merely  malum  prohibitum,  but  malum  in  se,  the  devise 
must  necessarily  have  been  void.  The  answer  is  the  same : 
the  devise  would  have  been  void  if  the  intention  with  which 
it  was  made  had  been  known  to  the  devisees  during  the  life 
of  the  testator,  and  if  they,  by  their  conduct,  had  induced  him 
to  believe  that  they  meant  to  cany  that  intention  into  effect 

The  Court  is  now  asked  to  do  what  as  yet  it  has  never 
done: — ^for  the  sake  of  upholding  the  Statute  of  Mortmain, 


(a)  10  Hare,  211,  212. 
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the  Gourt  is  asked,  as  Lord  Hardwicke  expresses  it^  *'  to 
break  in  upon  the  Statute  of  Frauds,''  or  rather  the  Statute 
of  Wills^  **  by  admitting  parol  evidence  to  prove  that  the 
testator  intended  his  estate  for  charitable  uses  "  (a).  If  this 
can  be  allowed,  i£,  in  any  case,  the  statute  may  be  broken 
through,  where  is  tiie  Court  to  stop?  Why  is  it  to  stop  at  the 
Statute  of  Mortmain?  Eyeiy  bequest  might  be  opened  upon 
a  suggestion  that  there  was  some  secret  purpose  or  intention 
in  the  breast  of  the  testator,  which  this  Court  woidd  consider 
illegal  Any  individual  may  be  deprived  of  a  legacy  by 
parol  evidence  that  the  testator  intended  it  for  some  one 
else.  By  upholding  the  Statute  of  Wills,  the  Court  would 
adopt  a  course  simple  and  clear.  By  upholding  the  Statute  of 
Mortmain  at  the  expense  of  the  Statute  of  Wills — ^by  treat- 
ing the  Statute  of  Mortmain  as  taking  all  such  cases  as  this 
out  of  the  Statute  of  Wills,  and  as  intended  to  introduce 
parol  evidence,  the  Court,  as  Lord  Hardwicke  has  said, 
"  would  do  more  mischief,  by  laying  the  foundation  of  a 
great  deal  of  perjury,  than  it  could  possibly  do  good  in  any 
other  respect  whatsoever  "  (6). 

As  this  question  has  been  argued  at  great  length,  I  wUl 
consider  whether  any  of  the  cases  cited  have  taken  a  differ- 
ent view. 

In  Boson  v.  Statham  (c),  the  groxmd  upon  which  the  de- 
vise iwas  held  void  is  thus  stated  by  Lord  Northington,  C. ; 
he  says:  "  I  will  speak  openly,  and  declare  my  opinion  gene- 
rally, that  a  writing,  signed  by  the  party  who  has  power  to 
make  the  trust,  declaring  a  trust  upon  the  will,  is  good, 
though  such  writing  be  not  attested  by  three  witnesses,  ac- 
cording to  the  solemnities  of  the  Statute  of  Frauds(d)."  And, 
if  80,  there  was  an  end  of  that  case.  But  it  is  impossible, 
consistently  with  other  authorities,  to  follow  that  decision. 


1865. 


(o)  Per  Lord  Hardwicke  in  Ad- 
dUngton  v.  Cann,  3  Atk.  149. 
(5)  Id.  161. 


(c)  1  Eden,  508. 

(d)  Id.  614. 


Jmdffmeni. 
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In  Muddestan  v.  Braum  (a)  Lord  Eldon  examines  Lord 
Hcurdvncke'a  decision  in  Addlmgton  y.  Ca/nn,  wiib  the  ad* 
ditional  light  thrown  upon  it  by  Sir  TJurmas  Parker  in  The 
Attomey-Oeneral  v.  DupUeeis  (b) ;  and  he  also  mentions  a 
deciraon  of  Sir  Thomae  SeweU,  in  an  unreported  case,  the 
name  of  which  does  not  appear:  and,  at  first  sight,  Lord 
EJdon'e  remarks  may  seem  to  fovonr  the  ccntention,  that  a 
mere  admission  by  the  devisees  that  the  testator  intended 
the  property  for  charitable  purposes^  is  sufficient  to  render 
the  devise  void.  Bat  where  he  says  (c),  that,  in  Addlmg- 
ton V.  C7an7i,  the  Defendants  must  have  answered  the  chaige 
''  that  they  knew  the  secret  trust''  &c.,  it  is  dear  that,  by  a 
knowledge  of  the  secret  trusty  Lord  Eldon  meant  a  know- 
ledge dwrvng  the  life  of  ike  testator, — a  knowledge  which 
would  make  the  admission  of  it  an  admission  of  a  trusty  an 
admission  of  something  "  applying,''  as  he  expresses  it,  ''to 
the  conscience  of  the  Defendants"  (d).  And  so,  where  he 
says  of  the  unreported  case  before  Sir  Thomas  SeweU,  that 
it  is  an  authority  in  point  of  law,  that  "  if  there  were  an 
admiseion  he  would  execute  the  trusty"  he  plainly  means 
again,  an  admission  that  the  devisees  were  aware  during 
the  testator^a  life  that  he  intended  the  property  for  charita- 
ble purpose&  Lord  Eldon  could  not  have  doubted  that 
the  Defendants  admitted  the  fisust  of  such  intention  on  the 
part  of  the  testator,  he  had  himself  just  stated  that^  by  their 


(a)  6  Ves.fia,  67,  68. 

\h)  Park.  144»  160. 

(c)  6  Veaw  67. 

{d)  In  Stickland  v.  Aldridge,  9 
Yes.  619,  Lord  Eldon  makes  this 
observation : — "  In  AddUngton 
T.  Conn  Lord  HardwicU  was 
clearly  of  opinion,  that,  there  be- 
ing nothing  in  the  will  attaching 
a  troat,  if  the  testator  afterwards 
by  an  unattested  paper,  express- 
ing his  own  intention,  not  com-' 


mumeaiedf  said,  the  purpose  was 
to  devote  the  estate  to  a  charita- 
ble puipose,  the  devisee  might 
object  that  he  had  taken  under  a 
will  well  executed ;  and  the  sub- 
sequent paper  was  not  well  exe- 
cuted. But  that  is  perfectly  dif- 
ferent from  the  case  of  a  devisor 
expressing  in  the  paper  a  trusty 
which  by  oofUraei  with  the  devime 
led  to  that  devise." 
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further  answer,  the  Defendants  admitted  thai  there  was  a 
memorandum  which  certainly  pointed  to  a  disposition  of  the 
real  estate  to  charitable  purposes ;  but  what  he  meant  was, 
that  there  was  no  admission  that  they  knew  of  such  inten- 
tion during  the  testator's  life — ^no  admission  of  any  know- 
ledge which  could  affect  their  consciences. 

So,  in  Way  v.  Ead{fi)^  although  there  was  no  evidence  of 
aay  specific  agreement  between  the  parties,  there  was  evi- 
dence of  conduct  shewing  an  intention  not  only  in  the 
grantor,  but  in  one  of  the  grantees,  to  evade  the  statute; — 
shewing,  in  the  words  of  the  yice-Chancellor,  "that  there 
did  exist  at  the  time  of  the  execution  of  the  deed,  and  dur- 
ing all  the  subsequent  time^  a  design  among  the  parties  to  the 
deed  that  the  payment  should  not  conmience  till  the  death 
of  the  grantor''  (b).  And  so  in  the  AUoTney^myerol  v. 
PouZcfen  (c),  the  ground  upon  which  the  Court  held  the  con- 
veyance Yoid  was,  that  the  circumstances  of  the  case  were 
such  as,  in  the  opinion  of  this  Courts  to  support  the  inference 
of  a  secret  trust  for  the  grantor. 

It  is  dear,  therefore,  that^  excepting  Bo9(m  v.  &a£ham»^ 
which  cannot  now  be  followed  as  a  binding  decision,  none  of 
the  authorities  which  have  been  cited  sustain  the  contention 
that  the  devise,  in  the  present  case,  is  void. 

On  the  other  hand,  although  I  find  no  authority  express- 
ly deciding  that  such  a  devise  is  valid,  I  find  a  clear  leaning 
both  in  the  judgment  of  Lord  HwrdvrUke  and  in  that  of 
Lord  Eldan,  in  favour  of  that  conclusion.  In  the  conclud- 
ing passage  of  his  judgment  in  MuckUslon  v.  Brovm  (<2),  in 
which  Lord  Eldon  states  the  principle  upon  which  devises, 
such  as  that  which  the  bill  in  that  case  averred,  shoxild  be 


1856. 


JudgmemU 


(a)  SDraw.44. 
»>  Id.  67. 


(e)  8  Sim.  472. 
(d)  6  Ves.  (59. 


326 


CASES  IN  CHANCEBT. 


1865. 


Judgmmi, 


held  to  be  void,  he  makes  everything  turn  upon  the  exist- 
ence of  an  '' ogreemeTU,"  a  "  barga4/n  between  the  testator 
and  those  who  are  apparently  to  take  under  his  wiU,"— 
a  communication  between  the  parties  during  the  testator's 
life,  whidi  can  be  construed  into  a  trust;  fsdling  that,  the 
devise  is  valid.  The  question  is  simply  whether  there  is  a 
trust  well  and  effectually  created  (a). 


In  RuasM  v.  Jackaon  (b)  there  was  a  clear  trusty  and  it 
was  unnecessary  to  decide  what  would  have  been  the  conse- 
quence if  the  testator's  intention  had  not  been  communi- 
cated to  either  of  the  devisees.  To  one  of  them  that  inten- 
tion was  clearly  communicated,  and  upon  that  ground  the 
decision  rested.  *'  Whether  Thomas  was  present  or  not^" 
says  Lord  Justice  Turner,  **  the  evidence  is,  I  think,  dear 
that  the  gift  would  not  have  been  made  to  him  but  f<nr  the 
promise,  given  by  WHUa/m,  that  the  intentions  of  the  testa- 
tor should  be  carried  into  effect;  and  I  fiiUy  agree  to  the 
principles  laid  down  in  Huguenin  v.  Baseley,  followed  in 
many  other  cases,  that  no  person  can  claim  an  interest  un- 
der a  fraud  committed  by  another.  However  innocent  the 
party  may  be,  if  the  original  transaction  ia  tainted  with 
fraud,  that  taint  runs  through  the  derivative  interests,  and 
prevents  any  party  from  claiming  under  it''  (c). 

In  the  present  case  there  is  no  trust  created.  It  is  impos- 
sible for  the  Coiut  to  look  upon  a  document  which  is  ex- 
cluded by  the  statute;  and,  such  evidence  being  excluded, 
the  case  is  reduced  to  one  in  which  the  testator  has  rehed 
solely  on  the  honor  of  the  devisees,  who,  as  far  as  this  Court 
is  concerned,  are  left  perfectly  at  liberty  to  apply  the  pro- 
perty to  their  own  purposea     The  same  remark  would  apply 


(a)  See  further  as  to  the  views 
of  Lord  Hardwicke  and  Lord  El- 
don  on  thia  subject,  Sticklandy, 


Aldrid^e,  9  Vea.  519. 
(b)  10  Hare,  204. 
(o)  Id.  212. 
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to  all  ihe  cases  of  gifts  to  the  trustees  (nomioatim)  of  hos- 
pitalfi^  or  religious  societies,  which  were  suggested  in  the 
Argument  for  the  heir-«t-law. 

I  should  have  noticed  one  more  passage  in  Lord  Hard- 
wicke'a  judgment  in  AddUngton  y.  Oa/nn,  in  which  he  says, 
"yeiy  little  inconvenience  can  arise  from  my  determina- 
tion; for  this  case  cannot  be  liable  to  great  objections,  as  a 
general  case,  because  the  instances  of  trustees  abusing  the 
trust  of  charity  are  so  frequent,  that  they  are  a  sufficient 
warning  to  reasonable  men,  not  to  leave  their  estates  under 
such  uncertainty,  as  to  put  them  absolutely  under  a  person's 
power,  and  then  trust  to  his  generosity  for  the  dispoong  of 
them  in  charity''  (a).  In  reference  to  this  remark  it  was 
argued,  and  it  may  be  the  case,  though  I  doubt  it,  that,  in 
the  present  day,  the  standard  of  morality  among  trustees, 
and  persons  generally,  is  higher  than  it  was  in  the  time  of 
Lord  Hardwicke;  but^  be  that  as  it  may,  the  argument 
does  not  reach  what  Lord  Hardwicke  might  have  added, 
that  a  testator  so  disposing  of  his  property  would  still  be 
compelled,  even  assuming  the  integrity  of  the  donees,  to 
trust  to  a  variety  of  accidental  circumstances,  foiling  any  of 
which  his  intention  would  be  frustrated.  Lunacy,  insol- 
vency, sudden  death  of  the  devisee,  are  all  accidents  to 
which  the  gift  is  exposed,  and  which  place  the  accomplish- 
ment of  the  testator's  design  in  jeopardy. 

But  the  question,  whether  such  considerations  are  suffi- 
ciently strong  to  deter  testators  from  thus  disposing  of  their 
property,  is  one  which  ought  not  to  affect  my  decision.  If 
they  are  not, — ^if  it  be  necessary  to  enact  a  further  and  more 
rigid  Statute  of  Mortmain,  let  it  be  enacted.  It  is  not  for 
this  Court  to  attempt  it. 

Upon  the  face  of  this  will  the  devisees  are  entitled  to  the 
property  in  question  for  their  own  absolute  benefit.  The 
statute  prevents  the  Court  from  looking  at  the  paper-writing 
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(a)  Per  Lord  Hanjhoicke  in  Addlington  v.  Cann,  3  Atk.  153. 
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in  which  the  testator's  intentioiis  are  expressed;  and  thepar- 
ties  seeking  to  avoid  the  devise  have  fidled  to  shew  that) 
during  the  testator's  lifetime^  there  was  any  bargain  or  un- 
derstanding between  the  testator  and  the  devisees,  or  any 
oommunication  which  could  be  construed  into  a  trust,  Uiat 
they  woidd  apply  the  property  in  such  a  manner  as  to  carry 
the  testator's  intentions  into  effecsL  The  devise,  therefore, 
is  a  valid  devise,  and  the  bill  must  be  dismissed. 

If  no  case  similar  to  the  present  has  yet  been  agitated,  it 
is  because  the  attempt  has  hitherto  been  looked  upon  as 
hopeless.    I  must,  therefore,  dismiss  the  bill  with  costs. 

See  Tee  y.Ferrie^  reported  below,  p.  357. 


1866. 
Fd>.  16M. 


In  be  the  trusts  OF  ANTHONY  BIRCH'S  LE- 
GACY  UNDER  SARAH  BISSELL'S  WILL 


AND 


In  re  the  ACT  10  &  11  VICT,  a  96. 

Jl  ETITION  for  payment  of  2132.  3«.  8d  bequeathed  to 
ArMumy  Birch  by  the  will  of  Sarah  BisaeU,  and  paid  into 
Court  under  the  10  &  11  Vict  c.  96,  by  the  executors  of 
that  will 

In  August,  1838,  a  fiat  in  bankruptcy  issued  against 
Birch.  In  March,  1839,  he  obtained  his  certificata  His 
estate  did  not  pay  15s.  in  the  pound. 

In  May,  1846,  a  second  fiat  in  bankruptcy  issued  against 
Bi/rch.    In  November,  1846,  he  obtained  his  certificate  un- 


Bamkntpteff-- 
6  0eo.^e.  16, 
ff.l27— 12<fc 
18  Viek  e,  106, 
tt.  1  and  4. 

}l7theA«tl2 
ftlSVioto. 
106,theLegiB- 
Utnre  did  not 
intend  to  affeot 
the  then  future 
xi^te  of  any 
penon  who 
had  acquired 
ri^ta  byTir- 
iue  of  any  fiat 
under  any  Act 
then  in  force. 

Tike  eatate  of  a  bankrupt,  on  hia  second  bookruptoy  in  1846,  waa  not  aui&cieDt  to  pay  ISi. 
in  the  pound.  The  aaaigneea  allowed  him  to  carry  on  hia  trade,  and  contract  debts,  n>r  eight 
yean,  at  the  expiration  of  which  a  Imcy  waa  bequeathed  to  him.  Thia  the  awaigiiew!  daun- 
ed,  aerfing  the  ezecutora^  two  montha  after  the  death  of  the  teatatrix,  with  notice  of  thdr 
daim  :--3<lcf, 

Fixat,  that  their  right,  under  the  6  Qeo.  4,  c.  16,  a.  127,  to  the  legacy  in  queation,  wua 
light  protected  by  the  Baving  dauae  in  the  4th  section  of  the  12  &  18  Yict.  a  106;  and 

Secondly,  that  they  had  bo  conducted  themselyea  that  such  right  could  ^^^  ^  ^^^  '^'' 
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der  the  aeoond  fiat    On  this,  as  on  the  fonner  occasion,  his         1866. 

estate  did  not  pay  15&  in  the  pound(a).  /n  re 

Bibob'b  Lb- 
On  the  13th  of  September,  1854,  Sarah  BisseU  died,  hav-    oaot  dndib 

ing  by  her  will  bequeathed  to  Birch  the  I^acy  m  question. 

» 

On  the  16th  of  November,  1854,  the  assignees  under  the 
seoond  fiat  served  a  notice  of  their  ckim  to  the  legacy  upon 
the  executors. 


Will. 


(a)  Bj  the  Act  6  Qeo.  4,  c  16, 
1. 127,  itiflenacted,  ''That  if  any 
penon  who  ahall  have  been  ao 
discharged  by  each  certificate  aa 
Aforesaid,  or  who  ahall  have  com- 
ponnded  with  bia  ereditora,  or 
who  ihall  have  been  diBchai|ped 
bj  any  inaolvent  Aet»  ahall  be  or 
become  bankrapt,  and  have  ob- 
tained or  ahall  hereafter  obtain 
sach  certificate  aa  aforesaid,  nn- 
leas  his  estate  shall  produce  (after 
all  charges)  sufficient  to  pay  every 
creditor  nnder  the  commission 
I&L  in  the  pound,  saoh  certificate 
shall  onl}r  protect  hia  person  from 
arrest  and  imprisonment^  bnt  Ait 
ftOure  etUU€  and  efeets  (except 
hiB  tools  of  trade  and  necessary 
household   fnmitnre,    and   the 
wearing  apparel  of  himself,  his 
wife  and  children),  ihaU  vut  in 
ti«  tungnees  under  the  said  com- 
inisnon,  who«haIl  be  entitled  to 
aeiie  the  same  in  like  manner  aa 
they  might  have  seized  property 
of  which  such  bankrupt  was  poa- 
sessed  at  the  iasaing  the  commis- 
sion.'' 

By  the  Ist  section  of  the  12  & 
1 3  Viet  c.  106— <"  The  Bankrupt 
law  Consolidation  Aet»  1849," 
the  whole  of  the  6  Geo.  4,  c  16, 
is  repealed  from  and  after  the 
11th  of  October,  1849,  with  thia 
exception Qnter  alia),  viz.  ^Ex- 
cept alao  so  fiur  aa  may  be  neces- 


aaiy  for  the  purpose  of  support- 
ing any  proceedinga  taken  or  to 
be  taken  under  and  after  the 
conunenoement  of  this  Act,  upon 
any  trading,  act  of  bankruptcy, 
petitioning  creditor'a  debt,  fiat, 
or  other  proceeding  in  bankrupt- 
cy before  the  commencement  of 
thia  Act" 

The  4th  aection  of  the  Act  of 
1849  contains  this  further  pro- 
viso : — "  Nothing  in  this  Act  con- 
tained shall  render  invalid  any 
proceedinga  in  bankruptcy^  or 
any  fiat  in  bankruptcy,  or  any 
petition   for   arrangement,   de- 
pending at  the  commencement  of 
thia  Act^    or   any  proceedinga 
which  may  have  been  instituted 
or  taken  nnder  or  by  virtue  of 
auch  bankruptcy,  fiat,  or  petition, 
or  lessen  or  affect  any  right,  titles 
claim,  demand,  or  remedy  which, 
any  person  now  has  or  hereafter 
BDiay  have  under  or  by  virtue 
thereof,  or  lessen  or  affect  any 
right,  title,  claim,  demand,  or  re- 
medy which  any  person  now  has 
or  hereafter  may  have  upon  or 
against   any  bankrupt   againat 
whom  any  fiat  haa  or  shall  have 
been  issued,  or  against  any  auch 
trader  who  may  or  ahall  have 
presented  such  petition,  except 
aa  in  this  Act  is  hereafter  speci- 
ally provided." 
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1856. 

1%  re 

Biboh'b  Ls- 

oaot  ohdbb 

Bibsbll'b 

Wiu- 

StaUmemL 


On  the  28th  of  September,  1855,  Birch  was  discharged 
from  custody  under  the  Act  for  the  Relief  of  Insolvent 
Debtors.  And,  on  the  6th  of  October  following,  by  an  order 
of  the  Court  for  Belief  of  Insolvent  Debtors,  the  petitioner 
was  appointed  assignee  of  his  estate  and  effects. 

The  petitioner,  by  an  affidavit  in  support  of  his  petition, 
deposed,  that  the  assignees  under  the  second  fiat  had  not» 
since  the  year  1846,  interfered  with  any  of  the  property  of 
Birch  thereafter  acquired,  but  had  permitted  him  to  cany 
on  his  trade  of  a  grocer,  and  to  contract  debts  with  the  pe- 
titioner and  others. 


ArgumeM.         Mr.  De  Otx  for  the  petitioner. 

The  right  to  this  legacy  is  in  the  petitioner  as  Birch's 
assignee  in  insolvency. 

By  the  Bankrupt  Law  Consolidation  Act^  1849  (a),  the 
contingent  right  which^  but  for  the  passing  of  that  Act^  the 
assignees  under  the  second  fiat  might  have  had  by  virtue  of 
the  6Qeo.  4,  a  16,  s.  127,  to  the  future  estate  and  effects  of 
the  bankrupt,  upon  the  ground  that  his  estate,  on  his  second 
bankruptcy,  was  not  sufficient  to  pay  15s.  in  the  pound,  was 
prevented  from  arising,  the  statute  of  Geo.  4  being  wholly 
repealed  by  the  Act  of  1849  (&).  A  right  could  not  vest 
in  the  assignees  before  it  existed  in  the  bankrupt;  and, 
unless  there  were,  when  the  right  accrued  to  the  bankrupt^ 
a  law  in  force  (which  here  there'^was  not)  to' take  it  from 
him  and  give  it  to  the  assignees,  it  continued  to  belong  to 
him:  Herbert  Y.Sayer(c), 

And,  independently  of  the  Act  of  1849,  the  assignees  un- 
der the  second  fiat  have  forfeited  all  rights  they  might  have 
had,  by  their  own  laches.     By  allowing  Birch  to  cany  on 


(o)  12  &  13  Vict  c.  106. 


(6)  Id.  8. 1 ;  compare  Sched.  A  to  the  Act 
(c)  5  Q.  B.  976. 
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dSl 


his  trade  for  eight  years,  they  have  treated  him  as  a  re- 
Btored  person:  Trougkton  v.  Oifley{a).  They  might  have 
seized  his  effects :  Tucker  v.  HemaTrvcm  (5). 

Mr.  CracknaU  for  the  assignees  under  the  second  fiat 

First,  the  Act  6  Qeo.  4»  a  16,  is  not  absolutely  repealed 
by  the  Act  of  1849  (c) ;  and  the  present  case  is  M^ithin  the 
exception  contained  in  the  1st  and  4th  sections  of  the  latter 
Act:  Ex  parte  Higgvneon  (d).  By  the  4th  section  of  the 
Act  of  1849,  nothing  therein  contained  is  to  lessen  or  affect 
snj  right  which  any  person  thereafter  might  have  under  or 
by  virtue  of  any  fiat  then  depending. 

Secondly,  there  has  been  no  laches.  To  seize  from  a 
bankrupt,  week  by  week,  what  profit  he  is  making,  would 
be  endless;  and  here  it  is  not  shewn  that  there  was  anything 
to  seize.  Two  months  after  the  legacy  accrued,  notice  of 
the  claim  under  the  second  fiat  was  given  to  the  executors: 
Butler  V.  Hobaon  (e),  Sx  parte  Orvmstead  (/). 

Mr.  Bird  for  the  executors. 

Mr.  Speed  for  Arvthony  Birch, 

Mr.  Be  Gex  in  reply. — ^To  support  the  contention  of  the 
assignees  under  the  second  fiat,  the  words  in  the  4th  section 
of  the  recent  Act  should  have  been  **  any  right  &c  which 
any  person  hereafter  might  have  had  but  for  the  pasdirig 
of  this  Act"  

VlCfr-CHANCELLOR  SiR  W.  PAGE  WoOD : — 

In  regard  to  the  second  point,  I  have  no  doubt  that  this 
case  is  not  within  that  of  Tr(yaghton  v.  OiUey.  The  assig- 
nees under  the  second  fiat  allowed  the  bankrupt  to  trade 
for  eight  years,  but^  two  months  after  the  bequest  of  the 
l^acy  now  in  question,  they  gave  notice  of  their  claim  to 


1866. 

In  re 

Bibch'b  Lb- 

OAOT  UHDSB 

Bnnnx's 

WlUL. 


Judgmeui, 


(a)  Amb.  630. 

(6)4DeG.,M<N.&Q.395. 
(c)  12  k  13  Vict  c.  106. 


(d)  1  De  a,  M'N.  &  G.  204. 
(«)  4  Bing.  N.  C.  290. 
(/)  1  De  G.  72. 
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1806.  the  ezecutore.    By  so  doing,  they  put  themaelyes  in  the  pa- 

In  re  sition  of  persons  who  had  actually  seized  the  bankrupt's 

^^T^DNDiB  ^^^<^    Against  the  bankrupt,  therefore,  their  claim  was 

^ill'b  perfectly  good ;  and  it  is  equally  good  against  his  creditors, 

WiLIto 


vMClyM^IWa 


and  against  the  petitioner,  as  representing  such  crediioia 

Then,  as  regards  the  Act  of  1849  (a),  it  is  dear,  firom  the 
1st  and  4th  sections,  that  the  Legislature  did  not  inteiid  by 
that  Act  to  affect  the  then  future  rights  of  any  person  who 
had  acquired  rights  by  virtue  of  any  fiat  under  any  Act 
then  in  foroa  The  saving  clauses  in  those  sections  seem  to 
me  to  express  this  almost  in  so  many  word&  The  Ist  sec- 
tion saves  the  Acts  to  be  repealed,  and  among  others  this 
Act  of  the  6  Qeo.  4,  a  16,  so  far  as  may  be  necessary  for  the 
purpose  of  supporting  proceedings  to  be  taken  upon  any 
fiat  in  existence  before  the  commencement  of  the  Act  of 
1849.  And  the  4th  section  of  the  Act  of  1849  provides, 
that  nothing  in  that  Act  shall  render  invalid  any  fiat  m 
bankruptcy  depending  at  the  commencement  of  the  Act^ 
^or  lessen  or  affect  any  rights  title,  daim,  demand,  or  re- 
medy which  any  person  now  has,  or  herealfler  may  have^ 
under  or  by  virtue  thereof'^  These  words  are  the  largest 
which  coidd  possibly  have  been  used,  and  appear  to  me  to 
contemplate  the  very  case,  that,  under  the  old  Acts,  there 
were  not  only  existing  but  future  and  contingent  rights 
to  be  protected,  and,  among  others,  rights  precisely  similar 
to  the  right  now  claimed  by  the  assignees  under  the  second 
fiat  And  it  is  impossible,  consistently  with  this  clause^  to 
hold  that  the  right  in  question  ceased,  as  contended  on  he- 
half  of  the  petitioner. 

I  am,  therefore,  of  opinion  that^  by  the  Act  12  &  13  Vict 
c.  106,  the  right  of  the  assignees  under  the  second  fiat  to 
the  legacy  in  question  was  saved ;  and  they  have  so  con- 
ducted themselves  that  it  cannot  be  taken  firom  them. 

There  must  be  a  declaration  to  this  effect^  and  I  must 
order  the  fund  to  be  paid  to  them  accordingly. 
(a)  IS  &  13  Vict  c.  106. 
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EIDSFORTH  v.  ARMSTEAD  (a).  jan,  ZM  in 

Thomas  lodge,  by  his  wIU,  dated  1833,  charged  his  5^^^^^ 

debt8>  funeral,  and  testamentary  expenses  on  his  real  and         

personal  estate;  and  then  devised  unto  Bower  and  Bainr-  torhaachaig- 
bridge,  their  heirs,  executors,  administrators,  and  assigns,  all  ji?"r?Ji?*" 
his  hereditaments  situate  within  the  parishes  of  Nether  pftymentofa 
KeUett,  &a,  and  all  other  his  real  estate,  upon  trust  for  his  he  is  V^ 
wife  Sarah  Lodge,  for  life;  and,  after  her  decease,  upon  ^^m^* 
trusty  that  his  trustees  and  the  survivor  of  them,  and  the  P^^  power  of 

Bale  to  Bome 

heirs,  executors,  and  administrators  of  such  survivor,  should  one.   The  do- 

donise  the  said  hereditaments^  and  pay  the  rents  to  his  pow^  u  to  be 

daughter  Harmah  Tovlmin  for  her  life,  for  her  separate  JJ^[^^^,i 

use,  without  power  of  anticipation;  and,  after  her  decease,  of  the  wilL 

to  the  fiae  of  such  person  or  persons  and  for  such^tate  or  ^J^l^^^ 

estates  as  she,  whether  covert  or  sole,  by  her  last  will  and  r^  ««*»*«  to 

the  use  of 
testament  shoidd  appoint;  and,  in  defaxdt  of  such  appoint-  A.KodB., 

ment^  to  the  nee  of  the  right  heirs  of  his  said  daughter  for  ^q^,^  ^^  ^ 

ever.    And  the  testator  did  thereby  further  charge  the  said  "^^  woman), 

•^  ®  upon  trust  for 

messuages,  lands,  and  tenements  with  the  payment  of  7002.  her,  with  re- 
unto  his  granddaughter  Mary  Lodge,  to  be  paid  to  her  when  qbo  of  the 
she  should  attain  the  age  of  twenty-one  years.    And  he  ap-  ^^^^J^ 
pomted  Bower,  Bavnbridge,  and  Sarah  Lodge,  executors  ®i"?^.'*^^ 

,  ,       ,  estate  with  the 

and  executrix  of  his  wiJL  payment  of 

700/.toi>..-— 

The  testator  died  in  1 834,  and  Sarah  Lodge  died  in  1839.  ^h^^; 
Both  trustees  accepted  the  trusts  of  the  wilL    Bower  sur-  ^V  ^f^b 
vived  his  co-trustee^  and  died  in  1845,  having  devised  his  oto. 
trust  estates  to  Armatead,  and  made  him  his  executor;  and 
Armstead  proved  the  will. 

By  a  deed,  dated  1863,  the  charge  of  7002.  created  by  the 
will  was  assigned  to  the  Flaintifis;  and  Armstead  and  Mm 

(a)  Ex  relatione  Mr.  B.  L.  Chapman. 
VOU  IL  Z  K.  J. 


Statefntnt. 
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Touhnvifi  conveyed  some  reai  estate  comprised  in  the  gene- 
ral devise  to  the  Plaintiffs,  by  way  of  mortgage,  to  secure 
the  7007.  and  interest 

A  claim  was  then  filed  by  the  Plainti£&  against  Arvfy- 
stead  and  Mrs.  TauhniUf  stating  the  mortgage  of  1853,  and 
claiming  payment  of  the  700Z.,  interest  and  costs;  and  that, 
in  default  of  payment,  the  mortgaged  premises  might  be 
sold 

By  a  decree  made  at  the  hearing  of  the  claim,  the  mort- 
gaged property  was  ordered  to  be  sold.  The  property  was 
put  up  for  sale,  and  Mr.  Cole  became  the  purchaser. 

Mr.  Cole  objected  to  the  title,  on  the  ground  that  there 
was  no  authority  given  by  the  will  imder  which  the  property 
could  be  sold^  and  that  the  Court  had  not  jurisdiction  to  or- 
der a  sale.  It  was  agreed  between  the  Plaintifife  and  Mr. 
Cole,  that  this  question  (being  the  only  question  in  dispute 
on  the  title)  should  be  submitted  to  the  Court,  on  a  motion 
that  the  purchaser  should  pay  his  purchase-money  into 
Court 


Arg^mmi.  Mr.  Osborne,  for  the  motion,  contended,  that  there  was 
an  implied  power  given  to  the  trustees  by  the  will,  and 
cited  Shaw  v.  Borrer  (a),  Ball  v.  Harris  (5). 

Mr.  B.  L.  Chapman  for  the  purchaser. — The  estate  is 
here  devised  to  the  trustees  for  the  lives  of  Mr&  Lodge  and 
Mrs.  TovJmfiin  only ;  and,  after  the  death  of  the  survivor  of 
Mra  Lodge  and  Mrs.  Tovhavfi,  the  estate  of  the  trustees 
end&  The  legal  and  equitable  estate  in  the  property,  after 
the  death  of  the  survivor  of  Mrs.  Lodge  and  Mr&  TouJmin, 
will  go  to  the  person  who  may  have  been  appointed  by  the 

(a)  1  Keen,  66*9.  {b)  4  My.  &  Cr.  264 
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will  of  Mrs.  Toulnnin;  or,  in  de&ult  of  such  appointment, 
to  the  person  who  may  be  her  heir-at-law  after  her  death. 
The  person  then  to  take  after  Mrs.  Tovhnin's  death  cannot 
now  be  ascertained.  There  is  no  express  authority  given  by 
the  will  to  sell.  It  has  been  contended  that  there  is  an  im^ 
plied  power  on  the  authority  of  the  cases  of  BctU  v.  Harris 
and  Shaw  v.  Borrer.  In  those  cases,  however,  there  was 
a  devise  to  the  trustees  in  fee;  so  that  they  had  the  whole 
legal  estate.  Here  the  trustees  have  only  the  legal  estate 
during  the  life  of  the  tenant  for  life.  If  there  is  no  autho- 
rity given  by  the  will,  the  Court  has  no  authority  to  sell, 
80  as  to  bind  })ersons  not  even  ascertained:  Hemvag  v. 
Archer  (a). 

Judgment  reserved. 

Mr.  Osborne  afterwards  cited  the  case  of  Robinson  v. 
LotJuaierQ}). 


Argy/maUm 


Vicb-Chancellor  Sir  W.  Page  Wood: — 

The  testator,  having  charged  his  real  estate  with  a  sum     Jan.  ZlsL 
of  money,  must  be  taken  to  have  given  an  implied  power  of     /„Z^[in<. 
sale  to  some  person  to  raise  the  sum  required;  and  I 
shall  so  hold  on  the  authority  of  the  case  last  cited  by  Mr. 
Osborne. 

The  donee  of  the  power  must  be  ascertained,  in  each  case, 
from  the  whole  of  the  will 

In  this  case,  it  appears  to  me  that  the  persons  who  were 
intended  to  sell,  were  the  trustees. 

The  purchaser  will,  therefore,  be  ordered  to  pay  his  mo- 
ney into  Court  according  to  the  motion. 

(a)  0  Beav.  366. 
{h)  17Beav.M2;  i&  C,  affirmed  on  appeal,  6  De  G., M'N.  &  G.  278. 
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Fd>.  mh,  RODDAM  u  MORLEY. 

BtmdSta-  JOSIAS  MORLEY  executed  his  bond  in  May,  1 826,  and 
ation^Pay-  thereby  bound  himself,  his  heirs,  executors,  and  administra- 
^H^T^womT    *^^  ^  ^  penal  sum,  conditioned  to  be  void  if  he,  his  heirs, 

for  Life  of       executors,  or  administrators  should  pay  to  John  Brovm,  his 

Obhgw^t  Real  ,    ,  ^  •^ 

Ettau.  executors,  administrators,  or  assigns,  the  sum  of  300Z.,  with 

A  bond  debt,    interest,  on  the  29th  day  of  November  then  next  ensuing. 

by  which  the 
heir  is  bound, 

IB  not  a  debt         Josios  Morlev,  by  his  will,  dated  the  31st  of  January, 

*'  oh&rged  up-  v       ^^  »  -rr    i 

on  OP  payable  1827,  devised  his  estate  at  Marrick,  in  the  county  of  York, 
¥dtWn  B^^40  ^  ^^®  Defendant  Morley,  for  a  term  of  500  years,  and  sub- 
?^  ^  «i  ^^?'   ject  thereto  to  the  use  of  the  testator's  son  Francis  MorUy 

4,  c.  27;  but      -^  .  ^ 

an  action  upon  (now  deceased)  for  his  life,  with  remainder  to  trustees  to 

peiBonS^-*    preserve  contingent  remainders,  with  remainder  to  his  first 

bmed*^" ft    *^^  other  sons  in  tail  general,  with  divers  remainder  over; 

4  Wia4,  0.42.  and  the  testator  declared  that  the  said  term  of  500  years 

ly  U^^Sw^  was  so  created  for  raising  a  sum  of  9000Z.  and  interest,  as 

by  the  lapse  of  therein  mentioned,  and  for  securing  the  payment  out  of  the 
twenty  yean,  or./ 

nnleas  such  an  rents  of  his  said  estate  at  Marrick,  to  the  testator's  illegiti- 

men^^y^t-  ^**^  ^^^  John  Morley  (since  deceased),  of  the  yearly  sum 

^me^Thaa    ^^  ^^^^  during  his  life,  and  the  yearly  sum  of  300Z.  to  the 

been  in  the       testator's  widow,  the  Defendant  Ja/ne  Morley,  during  her 

made  by  the     life,  as  her  jointiu'e,  which  he  had  already  secured  to  her  by 

hi^^Q^^M^  settlement  on  their  marriage  in  1825,  and  in  satisfiEu^tion  of 

required  by  all  her  claim  on  his  real  or  personal  estate  under  the  said 
the5thBection  ,  .  ,  ,  .  \  ^  ,  *     ,    , 

of  the  latter      Settlement  or  articles,  and  m  bar  of  dower.    And  the  testa- 

'  Th'  ^^'  ^y  ^^^  ^^  ^^'  ^^^^^  ^^  manor  ofBeamsley,  and  all 

reserreB  the  Other  his  estates  in  the  parishes  oiSkipton  sad  Addingham, 
right  of  action 
against  the  per- 
son making  such  acknowled^ent  only,  and  does  not  simply  rebut  the  presumption  of  satis- 
fisction  and  leave  the  bond  in  force,  as  it  would  have  been  under  the  old  law  when  sudi  pre- 
sumption was  rebutted.  Therefore,  payment  of  interest  within  twenty  years  by  the  tenant 
for  life  of  the  obligor's  real  estate,  did  not  keep  alive  a  right  of  action  on  the  bond  against 
persons  entitled  to  such  real  estate  in  remainder. 
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in  the  county  of  York,  to  the  Defendant  MorUy,  upon  trust 
to  sell  the  same,  or  so  much  thereof  as  should  be  necessary 
for  raising  and  paying  the  amount  due  in  respect  of  the 
incumbrances  upon  the  said  estates  at  Marrick,  SHpton, 
and  Addingha/m  (except  the  said  sum  of  9000Z.  and  inter- 
est, and  the  said  two  annuities  of  1002.  and  300Z.,  seciured  by 
the  said  term  of  500  years),  and  to  apply  the  proceeds  of  the 
said  sales  in  paying  off  the  charges  in  exoneration  of  his 
personal  estate;  and  he  directed  his  said  trustees  to  settle 
his  said  manor  otBeamdey,  and  the  unsold  parts  of  the  said 
estates  at  Skipton  and  Addingham,  upon  the  same  trusts 
as  those  which  were,  by  his  said  will,  declared  of  his  said 
estate  at  Marrick,  except  the  said  term  of  500  years^  and 
the  said  sum  of  90002b  and  interest,  and  the  said  two 
annuities  of  1002b  and  3002.  secured  thereby.  And  the 
said  testator  directed,  that  the  said  sum  of  90002.  and 
interest  should  be  paid  to  his  three  younger  children, 
Thomas  Morley,  Mary  Morley,  and  Dorothy  Morley,  or 
such  of  them  as  should  attain  the  age  of  twenty-one  years^ 
or,  being  a  daughter,  many  under  that  age;  and  the  said 
testator  made  a  specific  bequest  of  certain  effects  to  the  said 
Francis  Morley:  and  the  said  testator  devised  and  be- 
queathed the  residue  of  his  real  estates,  and  his  leasehold 
and  other  personal  estate,  unto  the  Defendant  Morley,  upon 
trust  to  sell  the  same,  except  such  real  or  personal  estate  as 
he  might  become  entitled  to  under  the  will  or  wiUs,  codicil 
or  codicils,  of  Jane  Comforth  and  Dorothy  Comforth,  or 
either  of  them,  and  to  apply  the  proceeds  of  the  sale  there- 
of in  payment,  in  the  first  place,  of  his  debts  other  than  the 
said  mortgage  debts  on  his  said  estates  at  Manrick,  Skipton, 
and  Addi/ngham,  and  of  his  funeral  and  testamentary  ex- 
penses and  legacies;  and,  in  the  next  place,  in  payment  of 
his  ssud  mortgage-debts,  in  exoneration  of  his  said  estates  in 
the  parishes  of  Skipton  and  Addingham;  and  to  stand  pos- 
sessed of  the  surplus  of  such  proceeds,  and  also  of  such  real 
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and  personal  estate  as  he  might  become  entitled  to  under 
any  will  or  codicil  of  the  said  Ja/ns  Comforth  and  Dorothy 
Cornforih,  or  either  of  them,  in  trust  for  the  testator's  said 
four  children,  share  and  share  alike.  And  he  appointed  the 
said  Defendant  Morley  his  executor. 

The  testator  died  on  the  7th  of  February,  1827,  leaving 
his  said  son  Thxymas  his  heir-at-law. 

After  the  testator's  death  the  DdTendant  Motley  proved 
the  will,  got  in  the  testator's  personal  estate  not  specifically 
bequeathed,  and  sold  and  received  the  proceeds  of  the  sale 
of  his  real  estates,  other  than  his  estates  in  Marrick;  and 
also,  for  many  years,  received  the  rents  and  profits  of  the 
said  estates  in  Ma/rrick,  and  such  of  the  other  estates  as  re- 
mained unsold;  and,  out  of  the  amounts  so  received,  paid 
divers  of  the  testator's  debts,  but  did  not  pay  any  part  of  the 
said  principal  sum  of  3002.  secured  by  the  said  bond,  but  he, 
or  the  said  Frcmda  Morley,  as  tenant  for  life  of  the  said 
Marrick  estates,  paid  all  the  interest  which  accrued  due 
thereon  up  to  the  29th  day  of  May,  1847;  but  no  interest 
which  had  accrued  due  since  that  time  had  been  paid. 

This  was  a  suit  by  the  obligees  of  the  bond  against  the 
real  and  personal  representatives  of  the  obligor,  to  recover 
the  bond  debt  out  of  the  obligor's  personal  or  real  estate. 


AfffumefU.  Mr.  Bagshawe,  Q.C.,  and  Mr.  Bagshawe,  for  the  Plaintiff 
— ^The  payment  of  interest  on  the  bond  by  Francis  Morley 
has  kept  the  debt  alive  as  against  the  obligor's  real  estate : 
Fra/nda  v.  Orover  (a)  decided  this  in  the  case  of  an  annu- 
ity, charged  by  will  upon  real  estate,  and  paid  by  the  de- 
visees in  trust  within  twenty  years;  and  so  in  Fordham  v. 

(a)  6  Hare,  39. 
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WaUis  (a),  it  was  held  that  payment  of  interest  by  the  exe- 
cutor and  beneficial  devisee  of  the  maker  of  a  promissory 
note  'kept  alive  the  payee's  remedy  against  the  real  estate. 
And  payment  of  interest  by  a  tenant  for  life  keeps  alive  the 
debt  against  those  entitled  in  remainder;  for,  in  Wynne  v. 
8tyan(b)  it  was  held,  that,  where  a  mortgagee  was  also 
toiant  for  life  of  the  mortgaged  estate,  time  did  not  begin  to 
run  against  the  mortgage-debt  until  his  death. 
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Mr.  Ja/meSy  Q.  C,  and  Mr.  Oairna,  for  some  of  the  parties 
interested  in  the  real  estate,  cited  Morley  v.  Morley  (c). 

Mr.  WiUcock,  Q.  C„  and  Mr.  8el/wyn,  for  the  principal 
Defendant&<-*This  bond  debt  is  barred  by  the  Statute  of 
Limitations,  as  against  the  persons  entitled  to  the  real  estate 
of  the  obligor.  Devisees  are  not  bound  by  the  testator's 
bond  in  the  same  manner  .as  the  heir  is,  if  named.  The  3  & 
4  W.  &  M  c.  14,  s.  2,  provides^  not  that  the  devisee  shall 
be  liable,  but  that  the  devise  shall  be  void,  and  that  there- 
upon the  heir  may  be  sued,  the  devisees  being  joined  with 
him  in  the  actioa  Therefore,  whatever  might  be  the  effect 
of  an  acknowledgment  or  part  payment  by  the  heir,  acknow- 
ledgment or  part  payment  by  a  devisee  cannot  keep  alive 
the  debt 

Payment  of  principal  or  interest  by  a  stranger  will  not 
keep  alive  a  charge  within  sect  40  of  3  &  4  Will.  4,  c. 
27,  as  mHoTocm  v.  A7idrewe{d),  where  it  was  decided  that 
estates  subject  to  charges  having  been  conveyed,  part  to  A. 
and  part  to  £,  a  payment  of  interest  by  B.  after  the  lapse 
of  twenty  years  woidd  not  revive  the  right  to  proceed 
against  A.  Tlie  acknowledgment  must  be  made  by  some 
person  who  had  authority  to  bind  the  parties  liable;  and  it 


(a)  10  Hare,  217. 

(b)  2  Ph.  303. 


(c)  1  Jur.  N.  a  1097. 
{d)  1  It.  Chanc.  Rep.  106. 
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was  therefore  held  in  Brigge  v.  Wilson  (a),  that  an  acknow- 
ledgment of  a  simple  contract  debt  by  the  execntoiv  and 
devisees  in  trust  of  the  debtor,  did  not  revive  it  against  th€ 
real  estata  [YlCfi-CHANCELLoa — I  am  quite  dear  thai 
the  iHX)mi8e  of  a  tenant  for  life  could  not  bind  those  enti- 
tled in  remainder ;  the  only  question  is»  whether  any  new 
promise  is  necessary,  whether,  by  the  payment  of  interest^ 
the  bond  is  not  taken  out  of  the  operation  of  the  statute, 
and  lefc  afloat^  as  it  would  have  been  under  the  old  law.] 
The  pajrment  of  interest  could  have  no  such  efiS^ct,  unless 
made  by  one  who  had  authority  to  bind  all  the  parties  lia- 
ble: ChanneU  v.  Ditchhum{b)f  Davies  v.  Edwards  {c\ 
Way  V.  Basaettid),  loft  v.  Stephenson  {e).  [The  Vicfr 
Chancellor  mentioned  Ault  v.  Ooodrich  (/)].  If  such  a 
payment  as  was  made  in  this  case  is  to  have  that  effect^  it 
would  if  made  at  any  time  or  by  any  stranger,  and  the  oon- 
sequence  would  be  that  the  title  to  land  would  never  be  safe 
against  such  claims :  WUkvnson  v.  WUkvnson  (g). 


Mr.  J,  H.  Pal/mer,  for  other  parties,  cited  Hunting  v. 
Sheldrake  (h). 

Mr.  Bag8hawe,Q,C,,  in  reply,  cited  £Zt^  Y,lforwood{%), 
Carter  v.  Sanders  Qc),  BurrM  v.  Lord  Egremont{t). 


Judffment.      ViCE-ChANCELLOR  SiR  W.  PaGB  WoOD: — 

I  have  had  time,  during  the  interval  which  has  occurred 
in  the  argument  of  this  case,  to  consider  the  question,  and 


(a)  5DeG.,M'N.&G.  12. 

(6)  5  M.  &  W.  497. 

(c)  7  Exch.  22. 

(cO  6  Hare,  55. 

(e)  lDea,M'N.&G.28. 

(/)  4  Btus.  430. 


(ff)  9  Hare,  204. 
(A)  9  M.  &  W.  250. 
(0  5  De  G.  &  S.  240. 
(k)  2  Drew.  24a 
(0  7  Beav.  205. 
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I  think  that  there  is  a  great  distinction  in  principle  between 
the  cases  of  a  bond  and  a  simple  contract  debt  The  authori* 
ties,  with  reference  to  the  latter,  have  proceeded  on  the  ground 
that,  in  order  to  prevent  an  action  to  recover  it  from  being  bar- 
red, a  new  promise  within  six  years  must  be  established,  the 
plea  in  the  action  being  non  assumpsit  infra  sex  annos  (a), 
and  it  follows  that  no  one  can  make  such  new  promise,  ex- 
cept the  original  party  or  his  agent.  Consequently,  in  the 
case  of  a  simple  contract  debt^  a  promise  by  a  tenant  for  life 
would  not  bind  those  in  remainder^  nor  would  the  promise 
of  an  executor  bind  the  heir.  The  case  of  a  bond  is  differ- 
ent under  either  statute:  under  the  3&4  Will  4,  c.42,  it  is 
plain  that  it  is  not  on  the  principle  of  a  new  promise,  that 
the  exception  in  the  5th  section  gives  a  new  period  of 
twenty  years — ^there  is  no  reference  there  to  a  promise,  which 
would  be  barred  by  the  lapse  of  six  years.  I  must,  there- 
fore, look  for  a  different  principle  as  guiding  the  Legis- 
lature in  making  this  provision.  As  to  bonds,  if  the 
Plaintiff's  claim  be  good,  the  law  must  be  r^ulated  by  the 
3&4WilL  4,c.  27>  and  not  c.  42;  for,  by  the  old  law,  there 
was  no  specific  period  of  limitation  within  which  an  action 
must  be  brought  upon  a  bond — the  action  might  be  brought 
at  any  time.  It  was  subject  to  the  plea  of  solvit  ad  diem 
by  the  common  law,  if  the  condition  had  been  performed, 
and  the  bond  debt  had  been  paid  at  the  proper  time :  or  to 
aplea  of  solvit  post  diem,  by  the  4  Ann.  c.  16,  if  paid  after 
the  proper  day(6).  If  interest  had  been  paid  afterwards, 
the  plea  must  be  solvit  post  diem — if  nothing  had  been  done 
to  recognise  the  bond  within  twenty  years  before  the  action, 
the  law  would  presume  satisfiustion — ^the  verdict  in  the  ac- 
tion still  proceeded  on  the  plea  of  payment;  but  the  Court 
in  that  case  directed  the  jury  to  find  that  the  bond  was  satis- 
fied. Payment  of  interest  within  twenty  years,  however, 
would  prevent  such  presumption,  and  the  jury  would  then  be 


1866. 


(a)  See  Selwyn's  Nisi  Priua,  6th  edit.,  p.  135.       (6)  Id,  pp.  669, 670. 
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directed  to  find  that  the  bond  was  not  satisfied.  It  was  held 
that  such  payment  might  be  proved  by  an  indorsement  on 
the  bond  acknowledging  the  payment  of  interest^  in  the 
handwriting  of  the  party  suing  on  the  bond,  because  such 
an  acknowledgment^  being  adverse  to  his  own  interest,  might 
be  given  in  evidence  to  rebut  the  jnresumption  of  satisfac- 
tion (a).  I  am  inclined  to  think,  though  I  do  not  know  any 
direct  authority  to  that  effect^  that  payment  of  interest  on 
the  bond  by  any  person  having  such  an  interest  in  the  mat- 
ter  as  a  devisee  for  life  of  the  obligor's  real  estate,  who  might 
have  been  sued  together  with  the  heir  in  an  action  on  the 
bond,  would  have  been  sufficient  under  the  old  law  to  rebut 
the  presumption  of  satisfaction. 


The  3  &  4  Will  4,  a  42,  &  3,  put  an  end  to  the  doctrine 
of  presumption,  and  imposed  a  peremptory  bar  by  prohibit- 
ing an  action  on  the  bond  after  it  had  remained  unrecognised 
for  twenty  yeara  There  is  an  exception  in  section  6,  that^  if 
any  acknowledgment  shall  have  been  made  either  by  writ- 
ing signed  by  the  party  liable,  or  his  agents  or  by  part  pay- 
ment or  part  satis&ction,  an  action  may  be  brought  in  re- 
spect of  the  money  so  acknowledged  to  be  due   **  within 
twenty  years  after  such  acknowledgment  by  writing  or  part 
payment  or  part  satisfiaction;"  and  the  question  which  aroae 
in  my  mind  was,  whether  the  Legislature  did  not  mean  to 
preserve  the  principle  of  presumption  of  payment^  to  adopt 
the  rule  that  the  bond  should  be  presumed  to  have  been 
paid,  and  to  enact  that  no  action  should  be  brought  upon  it 
if  there  had  beon  no  payment  in  respect  of  it  within  twenty 
years,  but  to  leave  open  the  presumption,  and  to  allow  the 
action,  if  the  acknowledgment  or  part  payment  should  have 
been  niade  within  that  tima     But  it  is  plain  that  this  right 
was  only  to  be  reserved  against  the  person  making  the  ac- 
knowledgment, because  the  section  proceeds  to  enact>  that 


(a)  See  Seiiev.  Lord  BarringtoHj  Ld.  RHyni.  1370. 
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"*  in  case  the  peraan  or  peraons  entitled  to  such  action  diall, 
at  the  time  of  such  acknowledgment^  be  imder  such  disr- 
abilit^  as  aforesaid,  or  the  party  making  such  acknowledg- 
ment be  at  the  time  of  making  the  same  beyond  the  seas^" 
the  action  may  be  brought  within  twenty  years  after  the 
disability  has  ceased,  plainly  pointing  to  the  person  by 
whom  the  acknowledgment  was  made,  as  the  party  liable  to 
be  sued,  and  not  treating  the  acknowledgment  as  being  in 
itself  an  acknowledgment  which  should  set  the  right  free 
against  all  persons  liable  on  the  bond,  but  only  as  giving  a 
right  of  action  against  the  particular  party  who  made  the  ac- 
knowledgment. There  is,  therefore,  an  absolute  prohibition 
of  any  action  upon  the  bond,  and  an  exception  only  of  the 
person  by  whom  an  acknowledgment  of  liability  may  have 
been  made  within  twenty  years;  and,  therefor^  on  the 
woids  of  the  Act,  independoitly  of  any  question — ^whether 
the  person  malring  such  acknowledgment  could,  by  his  own 
act,  bmd  those  who  come  after*  him  as  persons  entitled  in 
remainder — the  remedy  is  barred,  except  as  against  the 
party  making  the  acknowledgment 

The  only  question  then  is,  whether  this  case  can  be  treat- 
ed as  within  the  provisions  of  the  3  &  4r  WilL  4,  c.  27,  s.  40; 
and,  if  so,  what  is  the  effect  of  that  section?  There  is  no 
authority  for  holding  the  bond  to  be  within  section  40  of 
that  Act;  and,  in  the  absence  of  authority,  I  think  I  am 
bomid  to  decide  that  it  is  not  The  terms  of  that  section 
aie,  ''no  action  or  suit,  or  other  proceeding,  shall  be  brought 
to  recover  any  sum  of  money  secured  by  any  mortgage^ 
judgment,  or  lien,  or  otherwise  charged  upon  or  payable 
out  of  any  land  or  rent^  at  law  or  in  equity/' 

Now,  certainly  in  one  sense^  a  bond  is  "  payable  out  of" 
real  estate,  but  in  one  sense  only.  It  is  not  a  charge  upon 
real  estate.     It  simply  gives  the  obligee  a  right  of  action 
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agaipst  the  heir  of  the  obligor,  if  named  in  the  bond,  which, 
by  3  &  4  W.  &  M.  c.  14,  was  extended  to  the  devisee  (^the 
obligor.  The  operation  of  that  statute  is  well  illustrated 
by  the  case  of  Hv/ntvng  v.  Sheldrake  (a).  The  heir  being 
bound,  and  the  action  being  against  him  in  respect  of  the 
real  estate  descended  to  him,  the  statute  3  &  4  W.  &  M. 
c.  14,  annuls  a  devise  of  the  land,  and  leaves  the  estate  in 
the  hands  of  the  heir,  so  as  to  enable  the  obligee  to  sue 
him.  But  the  Court  of  conmion  law,  in  such  a  case,  is  bound 
to  perform  one  of  the  functions  of  the  Court  of  Chancery; 
the  Plaintiff  must  make  parties  to  the  action  all  persons 
who  claim  under  the  devise,  in  order  that  they  may  see  that 
the  accounts  are  properly  taken,  to  ascertain  the  amount  of 
the  debt:  and  where  there  was  no  heir,  as  no  action  could  be 
brought  against  the  Crown  claiming  by  escheat,  the  estate 
could  not  be  recovered  firom  the  devisees,  because  no  action 
could  be  brought  against  them  alone.  The  remedy  is  a  per- 
sonal remedy  in  damages  against  the  Defendants  to  the  ac- 
tion, but  the  amount  of  damages  to  be  recovered  would  be 
measured  by  the  quantity  of  land  descended.  The  parties 
are  liable  to  the  amount  of  the  bond  debt^  but  on  obtaining 
judgment  the  obligee  can  only  proceed  against  the  land 
Then,  in  order  to  prevent  circuity  of  action,  and  to  avoid  a 
race  between  several  bond  creditors  to  obtain  judgments  to 
affect  the  land,  it  is  the  practice  to  file  a  bill  in  Chanceiy,  and 
this  Court  will  distribute  the  property  among  all  the  bond 
creditors  as  £bix  asit  will  go,  as  personal  estate  is  administered 
among  simple  contract  creditors.  These  provisions  do  not 
make  a  bond  debt  a  debt  '*  chaiged  on  or  payable  out  of 
land,"  within  the  3  &  4  Will  4,  a  27,  s.  40.  That  is  made 
more  clear  from  the  language  of  a  subsequent  part  of  that 
section.  The  Act  proceeds:  "  Unless  in  the  meantime  some 
part  of  the  principal  money,  or  some  interest  thereon,  shall 


(a)  9M.&W.26a 
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have  been  paid,  or  some  acknowledgment  of  the  right  there- 
to shall  have  been  given  in  writing  signed  by  the  person  by 
whom  the  same  shall  be  payable,  or  his  agent,  to  the  person 
entitled  thereto  or  his  agent."  That  must  refer  to  some 
person  connected  with  the  land.  As  it  was  said  in  Elvy 
V.  Norwood  (a),  that  section  of  the  Act  is  dealing  only  with 
charges  on  the  land,  and  the  "  party  by  whom  the  same  shall 
be  payable"  there  means  a  party  liable  in  respect  of  his  in- 
terest m  the  land  The  person  who  paid  interest  in  this 
case  being  a  devisee  of  a  limited  interest  in  the  land,  and 
subject  to  be  joined  as  party  in  an  action  on  the  bond,  can- 
not be  said  to  be  a  party  by  whom  the  same  is  payable,  nor 
can  the  bond  debt  be  treated  as  divisible  between  him  and 
those  entitled  in  remainder,  so  as  to  make  him  liable  to  pay 
interest  upon  it  in  respect  of  his  life  estate.  The  truth  is, 
the  tenant  for  life  of  the  obligor's  real  estate  is  liable  to  be 
joined  as  a  Defendant  in  an  action  for  the  whole  debt.  It 
may  be  necessary  to  come  into  a  Court  of  equity  afterwards 
to  arrange  the  rights  of  the  partiea  He  is  not  like  a  tenant 
for  life  of  an  estate  subject  to  a  mortgage,  which  is  a  dis- 
tinct charge  upon  the  land,  and  as  to  which  the  equity  of 
the  parties  interested  is,  that  the  tenant  for  life  is  liable  to 
keep  down  the  interest  as  between  himself  and  the  remain- 
derman. That  accounts  for  the  decision  in  Bv/rreU  v.  Lord 
SgremoTU  (b) :  as  long  as  the  interest  is  paid  by  a  person 
▼ho  is,  by  the  rules  of  equity,  liable  to  such  payment,  the 
debt  is  kept  alive.  There  is  no  analogy  from  any  case  in 
equity  or  at  law,  to  make  the  tenant  for  life  of  an  obligor's 
real  estate  liable  to  pay  the  interest  on  a  bond  debt  The 
proper  course  for  the  obligee  is  to  obtain  a  judgment  at 
law  for  the  whole  debt  against  all  the  devisees,  or  to  have 
the  estate  sold  in  this  Court,  and  distributed  among  the 
^veral  claimants;  which  is  done  not  because  bond  debts 
are  payable  out  of  the  land,  but  only  because  such  a 
course  affords  a  more  easy  remedy  to  bond  creditora     In 

(a)  6  De  G.  &  S.  S4a  (6)  7  Beav.  SOS. 


Judgment, 
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Morlep  V.  Morleyifl)  the  Lord  Chancellor  said:  ""The 
Statute  of  Wettt^nmster  gives  the  right  to  a  judgment 
creditor  to  take,  not  the  whole  of  the  lands,  but  half  of  the 
lands  in  execution  of  the  writ  of  el^t  as  it  is  called;  but 
the  right  that  a  bond  creditor  has  against  the  lands  of  the 
giver  of  the  bond  when  he  sues  the  heir,  whether  that  be  a 
right  by  statute  or,  as  I  believe  it  is,  a  right  by  common  law, 
is  a  right  to  treat  the  heir  as  being  a  debtor,  and  to  recover 
judgment  against  him  on  the  debt^  but  limited  in  this  way, 
that  he  is  to  take  his  execution  firom  the  lands  that  haye 
descended  upon  the  heir  fix>m  the  ancestor,  and  according  to 
the  form  that  is  expressly  stated  in  the  judgment^  and  then 
upon  that  a  writ  of  elegit  issues  to  the  sheriff  commanding 
him  to  inquire  of  what  lands  the  ancestor  died  seised,  and 
what  descended  to  the  judgment  debtor,  and  of  what  lands 
the  judgment  debtor  was  seised  at  the  time  the  writ  was 
sued  out^  and  those  lands  he  was  desired  to  extend  and  take 
in  satisfaction  of  the  debt.  This  being  the  nature  of  the 
legal  rights  of  bond  creditors,  what  is  the  course  that  this 
Court  takes  in  respect  of  such  debt?  Why,  I  take  it  that 
this  Court  does  not  give,  or  affect  to  give,  to  such  creditois, 
equitable  rights,  any  more  than  it  would  to  simple  contract 
creditors^  or  to  bond  creditors  in  respect  of  the  personal 
assets;  and,  although  equitable  rights  are  enforced  in  this 
Courts  it  is  merely  that  this  Court  makes  itself  auxiliary  to 
giving  a  more  convenient  redress,  because  it  is  intended  to 
be  practically  the  same,  or  that  which  they  would  all  have 
got  at  law,  if  they  had  all  sued  concurrently/' 

I  cannot,  therefore,  hold  that  this  case  comes  within  the 
40th  section  of  the  3  &  4  Will  4,  a  27.  If  I  did,  I  do  not 
think  that  the  person  liable  to  pay  imder  that  section  would 
be  the  tenant  for  life  of  the  obligor's  real  estate,  for  the  pur- 
pose of  holding  a  payment  by  him  to  have  the  eflfect  of 
keeping  the  debt  alive  as  a  chaige  against  the  estate. 


(a)  1  Jur.  N.  S.  1097. 
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The  bill  must  be  dismissed,  bul;  as  the  question  is  new,  1866. 

without  coeta  Boddax 

Mr.  WiOcock  0-  C,  referred  the  Court  to  another  case  of  ^<>^' 

Dundaa  v.  Blake  (a).  Jndgmmi. 

(a)  11  Ir.  £q.  138. 


/V6.18M, 
GROVES  V.  WRIGHT.  19<*  d:  21h. 

Benjamin  WRIOHT,  by  his  will  and  codicil,  dated  ParmUig&ods 

,  — Zt^ftUtf  for 

in  1826  and  1827  respectively,  after  directing  that  all  his  L{fe--Pr<^ 

just  debts,  funeral  and  testamentary  expenses  and  charges  J^J^jj:      * 

should  be  paid  and  discharged  by  his  executrix  thereinafter  Yti;pg^^9tock 

named ;  and,  after  certain  specific  bequests,  gave,  devised,  and  imple- 

and  bequeathed  all  the  rest,  residue,  and  remainder  of  his  bandiyarenot 

estate,  both  real  and  personal,  whether  in  possession,  rever-  ^2ou8u1»n- 

sion,  remainder,  or  expectancy,  and  parts  and  shares  of  *^2£SS 

estates,  and  all  and  singular  his  right,  title,  and  interest  a  gift  of  them 

therein  or  thereto,  and  wheresover  the  same  might  be  situ-  not  oonfer  on 

ate,  and  of  which  he  should  or  might  die  seised;  and  all  his  ^^  {S^JS^^ 

household  snoods  and  furniture,  plate,  linen,  and  china,  and  lute  intercrt 

,  in  thein« 

household  eflfects  whatsoever,  farming  stock  and  rnipU-     xt^rmm 
menUa  of  huahamdry,  debts,  sum  and  sums  of  money,  and  5^^**^?^;^- 
Becoiities  for  money  and  other  the  personal  estate  of  which  and  imple- 
he  should  or  might  die  possessed,  unto  and  to  the  use  of  his  bandry  and  re- 
son  the  Defendant  John  Wright,  his  son  in  law  the  Defend-  ^^"^"^ 
ant  Oeorge  Orovee,  and  the  testator's  wife  Mizaheth,  and  eatate  to  tma. 

tees,  upon 
trust  to  per- 
mit his  wife  to  have  the  fuU  benefit  and  enjoyment  of  the  same  for  life,  and  then  to  sell 
tlMm,  end  dlTide  the  prooeeds  among  his  chUdien.  Tlie  widow,  after  the  testator^s  death, 
with  the  assistance  of  her  son,  who  was  one  of  the  trustees  and  a  legatee  in  remainder,  car- 
tiad  on  the  testator^s  Una,  and  took  additional  land  to  farm  on  lease  in  the  name  of  her  son. 
On  the  death  of  the  widow : — ffM,  that  the  lease  of  the  additional  land,  and  the  stock  there* 
on,  belonged  to  her  estate,  and  the  stock  on  the  original  farm,  to  the  estate  of  her  husband. 

Mdd,  that  the  son  was  bailiff  of  the  widow,  and,  on  his  making  a  claim  to  be  beneficially 
entitled  to  tiie  additional  land  and  the  stock  thereon,  which  was  not  supported  by  any  cti- 
teoepronring  a  gift  of  it  to  or  a  purehaae  by  him,  he  was  made  to  pay  the  oosts  occasioned 
br  sudi  claim ;  but  an  inquiry  was  directed  whether  any  and  what  sum  was  proper  to  be 
aUowed  him  as  bailiff. 
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their  heirs,  upon  trust  that  his  said  trustees,  or  thesurvivorB 
or  survivor  of  them,  his  heirs,  executors,  and  administrators, 
should  permit  and  suffer  his  wife  to  have  the  full  use,  bene- 
fit, and  enjoyment  of  the  same  during  her  life,  if  she  should 
so  long  continue  his  widow  and  unmarried ;  and  from  and 
immediately  after  the  decease  or  marriage  of  his  said  wife, 
upon  further  trust  to  convert  into  money  all  and  singular 
the  estate  and  property  thereinbefore  devised  and  bequeath- 
ed to  his  said  trustees  as  aforesaid;  and,  for  that  purpose,  to 
execute  all  necessary  contracts,  acts,  deeds,  and  conveyances 
in  the  law  whatsoever;  and  upon  further  trust,  to  pay  and 
divide  the  same  money  unto,  between,  and  amongst  his  son 
the  Defendant  John  Wright,  his  daughter  the  Plaintiff 
Mary,  the  wife  of  the  Defendant  Oeorge  Oroves,  and  his 
daughters  the  Plaintiff  Elizaheth,  the  wife  of  the  Plaintiff 
Jacques  Husha/nd,  and  the  Plaintiff  FroMcia,  now  the  wife 
of  the  Plaintiff  Thorruia  Orton,  and  his  son  the  Defendant 
Benja/min  Wright,  in  equal  shares  and  proportions,  and 
their  respective  executors  and  administrators ;  and  he  ap 
pointed  his  said  wife  his  sole  executrix. 


The  testator  died  on  the  13th  of  October,  1827,  and  his 
will  and  codicil  were,  shortly  after  his  death,  proved  by  the 
said  Mizdbeth  Wright. 

The  only  further  facts  which  seem  necessary  to  be  stated 
for  the  purposes  of  this  report,  are  the  following: — 


Elizaheth  Wright  subsequently  entered  into  possession  of 
all  the  testator's  property,  and  paid  his  debts,  which  exceed- 
ed the  value  of  the  whole  property  so  given  to  her  for  life, 
including  the  £Eurming  stock  and  effecta  The  widow,  there- 
fore, received  no  advantage  from  her  husband's  assets ;  all 
the  farming  stock,  however,  remained  unsold,  and  the  widow 
therewith  continued  to  cany  on  the  fieurm.  Afterwards;  she 
took  additional  land  adjoining  to  £arm,  on  a  leasee^  in  the 
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name  dJohn  Wright;  and  she,  together  with  Jolin  Wrigkt 
and  two  of  her  daughters,  who  were  now  Flaintifis  in  this  suit, 
lived  together  on  the  fiirms  so  occupied  by  her;  and  by  de- 
grees more  &rming  stock  was  added  to  that  left  by  the  tes- 
tator, to  enable  her  to  carry  on  the  larger  fSeurm.  The  widow, 
moreover,  changed  the  name  which  was  on  the  farming 
stock  and  utensils  of  the  testator,  and  put  her  own  name 
upon  them;  and  John  Wright  never,  during  her  life,  made 
any  change  in  that  respect^  nor  in  any  way,  except  that,  on 
taking  the  larger  &rm  in  1840,  it  was  taken  in  Us  name, 
and  he  therefore  became  liable  to  the  rent 
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Elizabeth  Wright  died  on  the  30th  of  June,  1853,  intes- 
tate. TheDefendantBenjamwTTrigrAf  took  out  administra- 
tion to  her.  He  and  John  Wright,  and  the  three  female 
naintifik,  were  the  sole  next  of  kin  of  the  said  Elizabeth 
Wright 

The  bill  was  filed  to  carry  into  execution  the  trusts  of  the 
win  of  the  said  Benjammi  Wright,  and  to  administer  his 
real  and  personal  estate,  and  also  the  personal  estate  of  the 
said  Elizabeth  Wright  his  widow. 

The  principal  question  that  arose  was,  to  whom  the  farms 
and  farming  stock  thereon  belonged  on  the  death  of  EUzor 
heihWrighL 

John  Wright  carried  on  the  £Eurm  business  after  the  wi- 
dow's death,  and  now  claimed  to  be  beneficially  entitled  to 
the  &nn  which  was  taken  in  his  name,  and  to  the  stock 
upon  it. 

The  arguments  are  su£Giciently  noticed  in  the  judgment 
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1866.  Mr.  James,  Q.  Q,  and  Mr.  Chapman  Barber,  for  the 

Groves        PlaiDtiffiL 

V. 

^!!!r'  Mr.  Daniel,  Q.  C,  and  Mr.  E,  R  Smith,  for  John  WrigM, 

Argument,     ^j^  Acheson  V.  Fair  (a),  Oiddinga  v.  Qiddvags  Q>),  Walker 
V.  Woodward  (c). 

Mr.  Toiler  and  Mr.  Torriano  for  the  other  Defendant& 

[Yice-Chancellor. — ^I  have  a  strong  impression  that  this 
farming  stock  was  the  property  of  the  widow.  I  do  not 
think  that  I  ought  to  allow  the  case  to  go  to  law.  The 
stock  certainly  was  not  the  property  of  John  WrigtU,  who 
seems  to  have  been  bailiff  of  the  widow,  if  not  a  trustee ;  aod 
a  question  may  arise  whether  he  cannot  claim  something  as 
bailiff  for  managing  the  farm.] 

Mr.  Ja/mes,  Q.  C,  in  reply,  cited  England  v.  Dovms  (d). 
Judgment  was  reserved. 


Fd>.  2i«r.        Vice-Chancellor  Sir  W.  Page  Wood,  after  stating 
JudgmmL     *^®  &jcts,  and  commenting  on  the  evidence,  proceeded  to 
give  judgment  as  follows: — 

The  effect  of  the  transactions  seems  to  be,  that  the  widow 
remained  at  the  time  of  her  death  the  owner  of  the  &rm; 
and  that  John  Wright  was  her  bailiff,  giving  his  services  for 
the  benefit  of  his  mother  and  sisters  and  himself,  who  were 
all  living  upon  this  property,  and  were,  during  the  widow's 
life,  supported  by  means  of  it;  and  I  think,  that^  when  the 
additional  farm  was  taken,  it  was  taken  by  the  widow,  and, 
as  it  was  stocked  by  her,  I  must  hold  that  the  stock,  as  weU 
as  the  farm,  was  hers. 


(a)  3  Dm.  &  War.  612. 
(6)  3  Rubs.  241. 


(c)  1  Boss.  107. 

(d)  6  Beav.  209. 
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The  legal  points  which  arise  upon  these  &cta  are  pecu- 
liar, and  present  more  difficulty. 

The  first  question  is  on  the  effect  of  the  bequest  of  farm- 
ing stock  to  the  widow  for  life,  and  a  direction,  that,  after 
her  death,  the  whole  should  be  sold,  without  any  direction 
for  canying  on  the  business.  I  cannot  think  that  the  doc- 
trine relating  to  things  quae  ipso  usu  consumuntur,  can 
have  any  application  to  a  gift  of  farming  stock  That 
doctrine  applies  to  a  personal  use  exhausting  the  subject 
of  gift  I  must  regard  the  intention  of  the  testator.  He 
says  nothing;  it  is  true,  about  canying  on  the  business; 
but  what  could  the  widow  have  done  with  the  property  so 
given  to  her?  C!ould  she  have  sold  it?  It  might  have 
been  sold  with  her  consent;  but>  in  that  case,  surely  the 
income  only  of  the  proceeds  must  have  been  paid  to  the 
widow  for  Ufe.  That  is,  perhaps,  begging  the  question  of  the 
application  of  the  doctrine  as  to  things  quae  ipso  usu  con- 
sumuntur;  but  no  case  has  been  cited,  in  which,  the  whole 
of  the  testator's  £Eurming  stock  having  been  the  subject  of 
the  gift,  that  doctrine  has  been  held  to  apply.  Where  all 
the  wine  in  a  house  is  given  to  one  for  Ufe,  of  course  the 
l^tee  for  life  may  drink  it  And  there  was  a  case  in 
which  carriage  horses  were  held  to  come  within  the  same 
nile;  but  there  the  tenant  for  life  had  actually  used 
them.  Here,  farming  stock  is  given  for  the  benefit  of  the 
testator's  widow  for  life.  She  could  not  personally  use  it 
so  as  to  consume  it;  the  only  use  she  could  so  personally 
make  of  it  would  be  to  sell  it.  By  such  a  bequest,  the  testa- 
tor must,  I  think,  have  intended  that  his  widow  should  have 
the  use  of  the  stock,  contemplating  that  she  would  carry 
on  the  business  of  the  feurm  with  it.  She  might  have  allowed 
the  stock  to  be  sold,  and  have  taken  the  income  of  the  pro- 
duce for  life,  leaving  the  capital  to  the  legatees  in  remain- 
der ;  or  if  not,  I  must  suppose  that  the  testator  contemplated 
that  she  would  carry  on  the  business;  and  if,  in  the  course 

aa2 


351 


1856. 


Jiid^ftumi. 


352 


CASES  IN  CHANCERY. 


1856. 


JudffmenL 


of  such  business,  it  was  neoessaiy  that  any  part  of  the  hrtn- 
ing  stock  should  be  sold,  then  the  substituted  stock  would 
follow  the  course  of  the  original  subject  of  the  bequest 

Then  the  difficult  part  of  the  case  is  this:  The  widow,  be- 
ing entitled  to  use  this  farming  stock  during  her  life  for 
her  own  benefit,  would  of  course  be  entitled  to  all  the  pro- 
fits which  she  made  by  such  use.  She  seems  to  have  found 
the  farm  business  profitable,  and  she  extended  it;  and  in- 
stead of  60  acres,  I  find  that  she  occupied  240  acrea  Would 
it  be  just  that  the  firuits  of  her  personal  labour  should  be 
added  to  the  estate  of  the  testator,  when,  certainly,  if  she  had 
invested  it  in  the  funds,  no  one  could  say  it  was  not  her  own. 
So,  if  she  had  bought  an  estate,  or  if  she  had  taken  another 
&rm  a  few  miles  oS,  and  had  applied  her  surplus  profits  in 
stocking  it^  keeping  sufficient  stock  on  the  &rm  of  the  tes- 
tator to  carry  it  on  as  usual,  all  that  the  legatees  in  remain- 
der could  have  claimed  would  have  been  the  stock  on  the 
sixty-acre  &rm,  and  not  that  which  had  been  bought  with 
the  profits  made  by  the  labour  of  the  tenant  for  life,  any 
more  than  they  could  have  claimed  the  money  if  she  had  in- 
vested her  profits  in  the  funds.  Therefore,  if  the  two  farms 
which  the  widow  occupied  had  been  separate,  no  difficulty 
would  have  arisen  on  this  point  The  stock  on  the  sixty- 
acre  farm  would  then  have  belonged  to  the  testator's  estate, 
and  the  stock  on  the  other  &rm  would  have  been  her  own. 
EnglcmdY.Down8((i)  does  not  assist  me  on  this  point  That 
was  a  case  of  a  different  character;  Lord  LangdoUe  th^e 
felt  the  difficulty  of  the  point  which  I  have  now  to  consider. 
A  lady  had,  settled  to  her  separate  use,  property  in  the  na- 
ture of  stock  in  trade.  Her  husband  appropriated  it,  and 
applied  it  to  his  own  use,  it  being  in  the  nature  of  trust  pro- 
perty; and  Lord  La/ngdale  seems  to  have  considered,  that^ 
as  the  husband  had  done  so,  he  could  not  as  against  his  wife 
claim  the  accretions ;  but  that  the  accretions  of  the  trust 


(a)  6  Beav.  269. 
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property  must  belong  to  the  trust:  and  that  was  all  that  he 
decided.  Lord  La/ngdale'a  words  in  his  judgment  in  that 
case,  are :  ''  Here  the  wife  was  entitled  for  her  separate  use; 
she  might  have  received  the  profits  of  this  trade,  and  either 
spend  them  or  lay  them  out  in  increasing  the  capital  If 
she  laid  out  those  profits  in  increasing  the  capital,  which 
would  be  for  her  separate  use,  could  her  husband  at  any 
time  have  the  right  to  say  that  the  increase  of  capital  should 
be  for  his  benefit,  and  not  continue  for  the  purpose  for  which 
she  intended  to  increase  the  capital  belonging  to  the  trada 
Mr.  Chcmdleaa  veiy  forcibly  put  the  case,  how  would  it  be 
as  to  the  wife  herself?  If  the  wife  herself  had  received  the 
different  sums  of  money  which  became  due  in  the  course  of 
the  business,  and,  instead  of  spending  that  money,  had 
thought  fit  to  lay  it  out  in  increasing  the  capital,  would  it 
not  have  been  necessary  for  her  to  say,  I  intend  this  increase 
of  the  capital  as  a  permanent  investment  for  the  benefit  of 
the  trust  I  think  that  is  a  question  of  some  difficulty.  I 
do  not  think  that  is  quite  so  dear  as  it  has  been  considered 
to  be  in  argument'' 


Jmdgmeni, 


In  this  case,  the  widow  rightly  took  possession  of  the  pro- 
perty. It  was  her  property,  to  use,  if  she  thought  fit,  for  the 
purpose  of  carrying  on  the  business;  and  having  properly 
so  used  ity  the  question  is,  is  the  property  to  be  treated 
as  if  it  were  simply  trust  property,  in  which  case,  if  a 
trustee  mixes  the  trust  property  with  his  own,  he  is  bound 
to  distinguish  such  parts  of  it  as  he  claims  to  be  entitled  to. 
It  is  said,  the  rule  is  the  same  in  case  of  a  person  claiming 
to  be  the  beneficial  owner  of  property;  and,  no  doubt,  if 
there  were  a  substantial  difficulty  in  distinguishing  the  dif- 
ferent parts  of  it,  that  would  be  the  result  But  I  think  that 
there  is,  in  this  case,  a  means  of  distinguishing  it,  though 
I  shall  have  to  put  the  parties  to  some  expense  in  the  mode 
of  doing  that^  which  must  be  the  consequence  of  the  course 
which  they  have  taken  in  this  matter. 
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If  the  widow  had  simply  carried  on  the  idsm,  and  with 
the  surplus  profits  had  stocked  another  farm,  the  stock  on 
the  origmal  farm  would  belong  to  the  testator  s  estate,  and 
the  other  stock  would  be  the  widow's  own.     I  think  the  same 
rule  may  be  applied,  and  that  I  may  make  a  declaration 
to  the  effect,  that  the  widow  of  the  testator,  having  carried 
on  the  fieinning  business  of  the  testator  after  his  death,  and 
having  therein  employed  the  farming  stock  and  effects  be* 
queathed  to  her  for  life,  and  having  also  carried  on  the  bu- 
siness on  additional  land  which  was  afterwards  taken  in  the 
name  of  John  Wright,  was  entitled  to  all  such  £ftrming 
stock  and  effects  as,  at  her  decease,  were  on  the  said  addi- 
tional &rm,  and  would  be  properly  attributable  to,  and 
would  be  fit  and  proper  for  the  carrying  on  of  the  fisurming 
business  upon  such  additional  land;  but  that  the  testator's 
estate  was  entitled  to  all  such  fiemning  stock  as  was  on  the 
original  land,  and  was  proper  for  carrying  on  the  fanning 
business  of  the  testator  at  his  death.  Then  there  must  be  an 
inquiry  what,  according  to  this  declaration,  should  be  taken 
to  be  the  farming  stock  of  the  testator  and  of  the  widow 
respectively,  and  the  respective  values  thereof  at  the  time 
of  the  decease  of  the  widow. 


I  now  proceed  to  consider  what  are  the  rights  of  JoA^ 
Wright  in  this  matter.  It  was  argued,  that  I  ought  to 
leave  this  question  to  be  decided  in  an  action  of  trover;  but 
I  think  that  such  action,  or  any  other  proceeding  at  law, 
could  not  properly  determine  the  specific  rights  of  the  par- 
ties in  a  case  circimistanced  like  the  present  To  say  no- 
thing of  the  fiskct  that  the  administrator  has  declined  to  pro- 
ceed at  law,  the  case  seems  to  be  necessarily  one  for  the 
decision  of  a  Court  of  equity,  and  I  have  no  difficulty  in 
coming  to  the  conclusion  that  John  Wright  was  not  the 
owner  of  any  part  of  this  property.  I  shall,  therefore,  de- 
clare that  the  form  on  which  the  widow  resided  at  the  time 
of  her  death,  was  occupied  and  farmed  by  John  Wright  as 
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bailiff  or  agent  of  the  widow ;  and  that  the  farming  stock  and 
effects  thereon  at  the  time  of  the  decease  of  the  widow  form- 
ed part  of  her  personal  estate,  and  ought  to  have  been  sold 
at  her  decease.  Inquire  of  what  the  stock  and  effects  on 
the  said  £Eurm  now  consist,  because  there  may  have  been  an 
alteration  since  her  death ;  and  then  declare  the  same,  that 
]«,  what  it  now  consists  of,  including  any  accretions  made 
to  the  said  stock  and  effects,  as  the  same  odsted  at  the 
deadi  of  the  widow,  by  means  of  the  employment  and  use 
thereof  by  the  said  John  Wright^  ought  to  be  deemed  to  be 
part  of  the  personal  estates  of  the  testator  and  of  the  widow 
respectively,  and  ought  to  be  apportioned  between  the  two 
estates  according  to  the  respective  values  of  such  stock  and 
eflfects  at  the  deatli  oi  the  widow  as  shall  have  been  apporr 
tioned  to  their  said  estates. 


1856. 


Jwdgmeni. 


Another  question  is,  what  is  to  be  done  as  to  John 
Wrighl^a  position  in  respect  of  the  property.  I  do  not  think 
it  fiur  to  exclude  him  firom  all  compensation  for  carrying  on 
this  business ;  and  I  am  of  opinion,  that  I  should  treat  him 
as  a  bailiff  for  the  widow,  and  not  simply  as  her  trustee, 
which  character  I  think  it  is  impossible  to  consider  that  he 
held.  I  shall  therefore  dir^  an  inquiry,  whether  he  has 
expended  any  money  of  his  own,  independently  of  his  receipts 
as  bailiff  of  the  widow,  in  carrying  on  such  fiirming  business, 
and  what  is  proper  to  be  allowed  him  in  respect  of  such  pay- 
ments. Then  inquire  whether  he  is  liable  for  the  rent  or 
otherwise  in  respect  of  the  said  farm  being  taken  in  his 
name,  and  direct  that  he  is  to  be  indemnified  against  such 
liability  out  of  the  estate  of  the  widow.  Inquire  whether 
any  and  what  sum  is  proper  to  be  allowed  to  the  said  John 
Wright  for  the  management  of  the  said  business,  regard 
being  had  to  his  having  been  maintained  thereout,  and  to 
any  excess  of  his  receipts  over  his  payments  in  respect 
thereof  Let  all  necessary  accounts  be  taken  for  the  pur- 
poses aforesaid.     Appoint  a  receiver,  with  liberty  to  any  of 
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the  parties  to  propose  themselves;  because  I  do  not  wish  to 
dispossess  John  Wright,  if  he  can  give  proper  security.  Tax 
the  costs  of  the  Defendant  Oroves  occasioned  by  this  un- 
founded claim  of  John  Wright  to  be  the  owner  of  the  pro- 
perty, and  order  John  Wright  to  pay  those  costs.  Inquire 
whether  any  and  what  part  of  the  testator's  real  estate  has 
been  sold  since  his  decease,  and  by  whom  the  produce 
thereof  has  been  received,  and  how  the  same  and  every  part 
thereof  has  been  applied.  Sell  the  rest  of  the  testator's 
real  estate.  Take  the  usual  account  of  the  personal  estate 
of  the  widow.  Tax  the  costs  of  the  Plainti£^  and  of  the  De- 
fendant Oroves,  of  so  much  of  the  suit  as  was  occasioned  b; 
the  unfounded  daim  of  the  said  John  Wright  to  be  the 
owner  of  the  said  &rming  stock  and  effects,  and  direct  the 
said  John  Wright  io'peiy  such  costs;  and  no  further  costs  are 
to  be  allowed  in  respect  of  so  much  of  the  said  suit  as 
relates  to  such  claim. 


Eeserve  further  consideration  and  the  other  costs  of  the 
suit    Liberty  to  apply. 


NoTK — ^There  were  other  matters  in  the  decree  not  material  to  thiB 
report 
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TEEu  FERRI& 

Fd>.  22ncL 

Robert  SUPLE,  by  his  win,  dated  the  18th  of  Au-  ckariiy^ 

gnst,  1846,   after  making  seveml  specific  devises  and  be-  ^Q^^^^^se 

quests  of  part  of  his  real  and  personal  estates,  devised  and  "^^S.^^"*^ 

bequeathed  all  the  rest^  residue,  and  remainder  of  his  firee-  7  WULi  A  i 

Viet  e  26 

hold,  leasehold,  and  copyhold  lands  and  hereditaments,  unto  praiid, 

and  to  the  use  of  the  Plainti£b  Tee,  Chanter,  and  WiOs,  Te^itOTde- 

the  Defendant  Ferris,  and  one  Dix,  their  heirs,  executors,  ▼"ed  real  and 

administrators,  and  assigns,  upon  trust  for  sale.     And  after  pertytoi^uid 

directing  the  payment  of  certain  legacies  out  of  the  proceeds  ^JjfiJ^Jl^ 

of  the  sale,  the  testator  declared,  that,  after  payment  of  such  ezeoaton,  fta 

M  tdnants  xq 

l^ades,  and  of  certain  legacy  duty,  his  said  trustees  should  oommon;  and 
stand  possessed  of  the  surplus  of  such  proceeds  for  such  in*  ruiduETor 
tents  and  purposes,  and  in  such  manner  as  he  should  by  a  2!?!^^*^' 
codicil,  which  it  was  his  intention  forthwith  to  make,  direct  them  and  aign- 

t     T  TT       V  •»•  ^   *d  ^y  the  tea* 

or  appomt,  give,  or  bequeath  the  sama     He  then  directed  tator,  but  not 
his  executors  to  stand  possessed  of  his  residuary  personal  ^^JJ^I^*hia 

estate  and  effects  for  such  intents  and  purposes  and  in  such  oonfidenoe 

that  they 
manner  as  he  should  by  codicil  direct  or  appoint,  give,  or  would  appio- 

bequeath  the  same ;  and  declared  it  to  be  his  will,  that,  if  ^Aj^to  c£^ 

either  of  his  trustees  and  executors  therein  named  should  de-  "table  objecta. 

cline  to  prove  his  wiU,  and  act  in  the  execution  of  the  trusts  ^f  ^^  teau-^ 

thereby  reposed  in  him,  he  should  lose  and  forfeit  all  claims,  *^"  ^^S**^ 

benefits,  and  interests  thereunder.     And  the  testator  there-  memonndum, 

which  for  aiz- 
teen  montha 
bad  been  kept  secret  by  the  testator,  were  read  over  to  him  tn  thepruoiee  of  P.,  by  a  soli- 
citor, who  was  in  attendance  at  the  testator's  request,  communicated  through  P.,  to  take  in- 
linictiona  for  a  codioiL  The  Plaintiflb  remained  in  ignorance  of  the  existence  of  Uie  me- 
inoruidum,  and  of  its  contents,  until  after  the  testator's  death : — HM,  that,  with  respect 
to  P.,  the  case  was  the  same  as  if  the  testator  had  himself  communicated  to  him  the  con- 
tents of  the  memorandum;  and  that  P*9  silence  when  the  memorandum  was  read,  was  equi- 
yaleot  to  an  undertaking  on  his  part  to  carry  the  testator's  intentions,  as  therein  expressed, 
into  effect;  the  Court  therefore  declared,  that  the  one-fourth  share  given  to  P.  was  affected 
by  the  trusts  of  the  memorandum,  so  far  as  they  were  valid ;  and  that  such  trusts  were  in- 
valid as  to  real  estate,  and  as  to  personal  estate  affected  with  realty. 

But  kdd  also,  that  the  devise,  being  to  P,  and  the  Plaintlfis  as  tenants  in  common,  the 
PUiiitifl&  were  not  affected  by  the  communication  of  the  testator's  intentions  to  P,,  and  were 
entitled  to  the  remaining  tluwe-fourths  as  teuants  in  common. 
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I8gg.        }yy  appointed  the  Plaintiffi,  the  Defendant  Ferris,  and 
Dix  executors  in  trust  of  liis  wilL 

By  a  codicil  of  even  date  with,  and  executed  immediately 
after,  his  will,  the  testator,  after  bequeathing  certain  q^ecific 
and  pecuniaiy  l^;acies,  gave  and  bequeathed  the  residue  of 
the  proceeds  of  his  real  estate,  and  also  the  residue  of  liis 
personal  estate  not  disposed  of  by  his  will  and  codicil,  to  his 
trustees  and  executors^  the  Plaintiffi  and  Ferris,  equally 
between  them. 

On  the  same  day,  the  18th  of  August,  1846,  the  testator, 
after  the  execution  of  the  codicil  of  that  date,  signed  aletter, 
directed  to  the  Plaintifft  and  the  Defendant  Ferris,  which 
was  as  foUows: — 

Bristol,  August  18th,  1846. 

^  Qentlemen, — In  consequence  of  not  being  able  at  pie- 
sent  to  decide  upon  diq)osal  of  the  residue  of  the  proceeds 
of  my  real  and  personal  estates,  I  have,  by  a  codicil  to  my 
will  of  this  date,  bequeathed  the  same  to  you,  to  prevent  in- 
convenience which  might  result  from  claims  by  my  rela- 
tions in  Irdomd,  for  whom  I  have  liberally  provided  by  my 
will,  to  any  part  of  my  undisposed  property;  but  I  have 
adopted  this  course  in  the  entire  confidence,  that  if  I  should 
from  any  circumstances  die  without  making  a  disposition  of 
such  residue,  that  you  will  appropriate  it  to  charity  objecfas, 
in  your  sound  discretion ;  in  doing  which  I  beg  to  claim  your 
attention  to  the  Orphan  Asylum  at  Hooks  MiUL,  BristoL 
I  am  Gentlemen,  yours  tnily, 

(Signed)  KoBEBT  SnPLE> 

To  Charles  Tee,  James  Chanter,  Richard  Ferris,  and 
WiUiam  Day  Wills,  Esquires,  trustees  and  executors 
in  my  will/' 

By  a  second  codicil,  executed  by  the  testator  on  the  20th 
of  December,  1847,  (the  day  of  his  death),  the  testator  re- 
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yoked  some  pecuniary  legacies,  and  authoriaed  his  trostees 
to  postpone  the  sale  of  his  real  estate  for  a  period  not  ex- 
ceeding three  years;  and,  in  that  case^  directed  interest  to 
be  paid  at  42.  per  cent  on  certain  of  the  legades  preYiously 
giyen. 

The  will  and  both  codicils  were  proved  by  the  Pkdntiffi 
and  the  Defendant  Ferris;  Dix,  having  refused  to  prove, 
renounced  probate  and  disclaimed  by  deed  all  the  trusts  of 
the  win 

The  bill  was  filed  by  Tee,  Chcmtevy  and  WiUa.  Ferris, 
Fr<mcis  Hogcm  (the  heir-at-law  of  the  testator),  the  tes- 
tator's next  of  kin,  and  the  Attorney-General  were  the  De- 
fendants. 

The  Plaintiffs  charged  by  their  bill,  that  the  testator 
never  parted  with  the  letter  of  the  18th  of  August,  1846; 
that  they  were  not  aware  of  the  existence  of  that  letter  till 
after  the  testator's  death;  that,  during  his  lifetime,  the  con- 
tents, purport^  or  effect  of  the  letter  were  never  communi- 
cated to  the  Flainti£GB,  or  any  of  them;  and  that  they  had 
never  accepted,  or  in  any  manner  assented  to,  or  carried  out 
the  trusts  therein  contained;  that  the  testator  never  com- 
municated to  the  Flaintifis,  or  any  of  them,  that  he  had 
made  or  intended  to  make  such  codicil,  or  that  he  intended 
to  devise  or  bequeath  any  part  of  his  real  or  personal  estate 
to  any  charitable  purpose,  or  that  he  wished  that  such  real 
and  personal  estate,  or  the  proceeds  thereof,  or  any  part 
thereof,  should  be  applied  for  any  charitable  purpose. 

The  bill  contsdned  an  admission  that  the  letter,  and  the 
testator's  will  and  first  codicil,  were  read  to  the  Defendant 
Ferris  in  the  presence  and  hearing  of  the  testator. 

The  bill  prayed  for  the  usual  administration  decree;  and 
for  a  declaration  that  the  dear  residue  of  tibie  testator's  per- 
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Bonal  estate,  and  of  the  produce  of  his  real  estate,  was  divi- 
sible into  four  equal  parts;  and  that  each  of  the  Plamtifi 
was  entitled  to  one  such  equal  fourth  part  for  his  own  abso- 
lute use  and  benefit  And  it  further  prayed,  that  the  rights 
of  all  parties  in  and  to  the  remaining  one  equal  fourth  part 
might  be  ascertained  and  declared. 

The  chaiges  in  the  bill,  as  stated  above,  were  supported 
by  the  evidence  in  the  cause. 

The  Defendant  Ferris,  by  an  affidavit  in  the  cause,  de- 
posed as  follows: — 

*'  To  the  best  of  my  belief  the  testator  never  parted  with 
the  letter  referred  to  in  the  bill,  but  retained  it  in  his  pos- 
session up  to  the  time  of  his  decease.  I  was  not  aware  of 
the  existence  of  the  letter  until  the  20th  of  December,  184i7, 
(the  day  of  the  testator's  death).  I  had  known  the  testator 
for  thirty  years  and  upwards  previously  and  up  to  the  time 
of  his  decease,  and  had  been  on  terms  of  intimate  acquaint- 
ance with  him  during  the  whole  of  that  period,  and  was  in 
the  habit  of  almost  daily  communication  with  him.  On  the 
20th  of  December,  1847,  I  was  with  the  testator  at  his 
house;  and  some  conversation  having  taken  place  between  os 
in  relation  to  his  will,  I  was  requested  by  the  testator  to 
fetch  to  him  one  Isaac  Cooke,  late  of  the  ciij  o{  Bristol,  so- 
licitor, but  now  deceased,  for  the  purpose  of  carrying  into 
effect  some  alterations  which  the  testator  wished  to  make  in 
the  disposition  of  his  property.  Upon  my  return  to  the 
testator  in  company  with  Isaac  Cooke,  after  some  conver- 
sation had  passed  between  him  and  the- testator  relative  to 
the  alterations  desired  by  him  in  his  will,  I  was  requested 
by  the  testator  to  fetch  his  will  from  his  repository;  and  I 
accordingly  brought  from  the  repository  a  sealed  packet^ 
which  contained  the  will  and  first  codicil,  and  with  the  let- 
ter referred  to  in  the  bill,  and  delivered  the  same  to  Isaac 
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Cooke,  who  then  opened  the  packet  lacuic  Cooke  then  sug- 
gested that  (for  the  purpose  of  taking  instructions  for  the 
alterations  required)  he  should  read  aloud  to  the  testator  the 
will  and  first  codicil,  and  also  the  letter,  which  he  accord- 
iogly  did;  and  I  then,  for  the  first  time  and  firom  the  acci- 
dent of  my  being  present  at  the  time  Iscuic  Cooke  was  tak- 
ing mstrudions  for  the  preparation  of  the  second  codicil  to 
the  will  of  the  testator,  became  aware  of  the  existence  and 
of  the  contents  of  the  letter.  The  letter  was  not  communi- 
eated  to  me  at  the  desire  of  the  testator;  and  there  never 
existed  any  tmderstanding  between  me  and  the  testator  that 
I  would  cany  into  eflfect  any  of  the  wishes  and  views  ex- 
pressed in  the  letter,  or  that  I  would  hold  the  property 
devised  by  the  testator's  will  and  codicil,  or  any  part  there- 
of upon  any  trust;  and  I  never  in  any  manner  accepted, 
admitted,  or  acknowledged  any  such  alleged  trust  The 
testator  in  his  lifetime  gave  me  distinctly  to  understand, 
and  on  one  occasion  positively  assured  me,  that  I  should  be 
one.  of  his  residuary  l^;atee8»  and  should  derive  considerable 
penonal  benefit  under  his  will'' 
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Mr.  RoU,  Q.  C,  and  Mr.  Piggott,  for  the  Plaintiffi. 

The  Plaintifls  are  entitled  each  to  one-fourth  part  of  the 
residue  of  the  testator's  personal  estate,  and  of  the  produce 
of  his  real  estate,  for  their  own  absolute  use  and  benefit 

Upon  the  &ce  of  the  will  and  codicil,  the  gift  to  the 
Plainti&  is  an  absolute  gift  for  their  own  use  and  benefit 
The  Court  cannot  look  upon  a  document  like  the  letter  of 
the  18th  of  August,  1846,  which  is  not  executed  and  attest- 
ed in  conformity  with  the  Act  7  WiL  4  &  1  Vict  c.  26;  for 
it  is  the  duty  of  the  Court  to  support  that  statute  as  much 
as  the  statute  9  Gea  2,  a  36:  WaUgrave  v.  Tebbs (a).    Nor 


ArgwmeiU. 


(a)  Supra,  p.  313. 
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can  that  letter  be  relied  on  sjs  being  such  a  communication 
o!  the  testator's  intentions  in  making  the  gift,  as  to  raise  a 
secret  trust  So  long  as  the  testator  lived,  neither  the  letter 
nor  any  part  of  its  contents  was  ever  communicated  to  any 
of  the  Plaintiffs;  and  the  circumstance  of  the  letter  having 
been  accidentally  communicated  to  the  Defendant  F&rris, 
when  the  testator  was  almost  in  the  article  of  death,  and 
after  it  had  been  for  sixteen  months  carefully  kept  out  of 
sight  by  the  testator,  is  one  which  cannot  affect  the  Flain- 


This  case  ia  not  like  Russell  v.  Jadcson(a),  which  was  a 
dear  case  of  fraud  A  positive  arrangement  had  there  been 
entered  into  between  the  testator  and  one  of  the  devisees, 
that  the  intentions  o£  the  testator  should  be  carried  into 
e£B9ct;  the  will  was  made  afber,  and  in  consequence  oi  that 
arrangement,  and,  under  the  will  so  made,  the  devisees  were 
to  take  as  joint  tenaata  Ond  of  the  devisees  having  been 
guilty  of  fraud,  it  was  impossible  for  the  oth^,  consistently 
with  Hugueni/n  v.  Basdey  (b),  to  derive  a  benefit  under  the 
fraud  so  committed  (c).  Here,  there  was  no  arrangement 
with  any  of  the  devisees,  and  the  devise  is  made  to  the  par- 
ties not  as  joint  tenants,  but  as  tenants  in  common. 

Mr.  OhancUess,  Q.  C,  and  Mr.  S.  Thompson,  for  the  De- 
fendant Ferris: 

The  Defendant  Ferris  is  entitled  to  the  remaining  one 
equal  fourth  part  of  the  clear  residue  of  the  testator's  per- 
sonal estate,  and  of  the  produce  of  his  real  estate. 

WaUgrave  v.  Tebbs  (d)  shews,  that^  to  constitute  such  a 
trust  for  a  charity  as  shall  render  a  devise  void  under  the 
siatk  9  Qea  2,  a  36,  all  the  elements  of  an  ordinary  trust  are 

(a)  10  Hare,  204.  (e)  10  Hare,  212. 

(6)  14  Yes.  289.  (d)  Supra,  p.  313. 
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requiata  Lord  EtdorCs  obeervations  at  the  doee  of  his 
judgment  in  MuokUston  v.  Brown  (a),  shew  that  there  must 
be  some  "  bargain/'  some  agreement  or  understanding,  be- 
tween the  testator  and  the  devisee;  that  the  testator's  in- 
tention in  making  the  gift  must  have  been  oommunicated 
in  such  a  manner  as  to  constitute  "  a  contract  with  the 
devisee:"  Per  Lord  Eldon  in  Stickland  v.  AldHdge  (6), 
commenting  on  Lord  Hardwicke  laAddlmgton  Y.Ca'wn(c). 
And  with  this  agree  Podmwre  v.  QvmM/ng  (d),  and  all  the 
authorities  there  cited 


18M. 


Here  there  has  been  no  such  baigain,  agreement^  or  un- 
derstanding. All  the  elements  requisite  to  constitute  a  trust 
aie  wanting.  For  sixteen  months,  from  the  date  of  the  will 
to  the  death  of  the  testator,  the  letter  containing  the  testa- 
tor s  intentions  was  anxiously  suppressed;  nor  was  it  until 
a  few  minutes  before  his  death  that  it  transpired,  and  then 
accidentally.  Though  read  to  the  testator  in  the  presenoe 
of  JWis,  there  is  nothing  to  shew  that  the  testator  was 
aware  that  Ferris  heard  its  contents.  To  hold  tiiat  such 
a  oommunication'  of  the  testator's  intentions  constitutes  a 
trusty  would  be  to  introduce  an  entirely  new  head  oi  equity. 

(They  dted  also  Lomaa  v.  Ripley  (e).] 


Vic»43hancbllob  Sir  W.  Page  Wood: — 

As  fiir  as  the  case  of  the  Defendant  Ferris  goes,  I  cannot 
allow  this  devise  to  take  effect  It  is  well  settled  law,  that^ 
if  the  testator  had  read  over  toFerris  his  will,  and  also  tho 
letter  of  the  18th  of  August,  1846,  and  said,  '  Mr.  Ferris, 
I  have  made  that  will,  and  written  that  letter  expressing 


(a)  6  Yes.  52, 69. 
(5)  9  Yes.  519. 
(«)  3  Atk.  141. 


(fX)  7  Sim.  644. 
(e)  19  Jur.  272. 
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185^  my  intentions  in  making  it;'  and  Ferris  had  said  nothing 
in  reply,  he  would,  in  this  Courts  have  been  taken  to  have 
contracted  to  carry  those  intentions  into  effect 


Judgment, 


It  is  argued,  that^  for  sixteen  months,  Ferris  knew  nothing 
about  the  letter.  But  the  facts  remain,  that  the  testator,  on 
his  death-bed,  sent  Ferris  to  fetch  his  solicitor,  **  for  the  pur- 
pose of  carrying  into  effect  some  alterations  which  he  wished 
to  make  in  the  disposition  of  his  property/'  The  soUcitor 
accordingly  attends  the  testator  to  make  "  some  alterations'' 
in  his  will  And  he  suggests,  that,  "  for  the  purpose  of  tak- 
ing instructions  for  the  alterations  required,  he  should  read 
aloud  to  the  testator  the  will  and  codicil,  and  also  the  let- 
ter;" and  he  does  this  accordingly,  and  does  it  in  the  pre- 
sence of  Ferris. 

The  Ecclesiastical  Court,  by  admitting  to  probate  the  co- 
dicil executed  by  the  testator  on  this  occasion,  has  deter- 
mined that  the  testator  was  then  of  sound  and  disposing 
mind,  memory,  and  understanding.  I  must  therefore  hold, 
that,  although  so  near  death,  he  was  perfectly  conscious  of 
all  that  took  place,  and  adopted  the  proceedings  of  his  soli- 
citor as  his  own;  and  I  must  treat  the  case  as  if  the  testator 
had  himself  read  over  all  these  documents  to  Mr.  Ferris, 

That  being  so,  it  is  impossible  to  contend  that  a  bene- 
ficiary, placed  in  such  a  position,  is  at  Uberty  to  stand  by, 
and  say  nothing;  and,  having  so  stood  by  and  said  nothing, 
is  then  to  be  at  Uberty,  after  the  testator's  death,  to  turn 
round  and  daim  the  benefit  given  him  on  the  &ce  of  the 
will,  as  if  it  had  been  given  to  him  absolutely. 

Of  course,  in  making  a  suggestion  of  firaud,  I  am  only 
suggesting  what  might  be  done  by  a  beneficiary  if  I  were  to 
accede  to  what  was  urged  on  behalf  of  Mr.  Ferris.  Mr. 
Ferris,  on  the  contrary,  has  behaved  very  honorably  in  the 
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matter.    But  for  what  he  has  stated,  the  Court  would  have        185s. 
known  nothing  of  the  existence,  in  his  case,  of  any  secret 
trust  whatever. 

As  r^ards  the  PlaintiiBb,  I  think  they  have  distinguished     J^'^ff'^f^' 
their  caae  firom  that  of  RuaseU  v.  Jcuikaon,  and  on  that  I 
most  hear  a  defence. 


Mr.  SdAvyn  and  Mr.  Cairns,  for  Fra/nda  Hogan  the  heir-     Argmmmi. 
at-law  of  the  testator,  and  for  the  testator's  next  of  kin. — 
Russdl  V.  Jackson  is  a  clear  authority,  that  communication 
with  one  devisee  is  communication  with  alL 

[The  Vicb-Chancellor. — In  Ruaaell  v.  Ja^on,  one  of 
two  devisees  had  procured  a  devise  to  be  made  to  himself 
and  the  other  devisee.] 

And  here  Ferris  has  procured  the  devise  to  himself  and 
his  oo^evisees  to  be  left  unrevoked,  which  amounts  to  the 
same  thing.  The  will  being  ambulatory  till  the  death,  it  is 
immaterial  whether  the  communication  was  made  before  or 
after  the  devise,  provided  it  preceded  the  testator's  death. 
Ferris,  by  his  conduct,  procured  the  devise  to  be  left  un- 
revoked, and  that  is  equivalent  to  procuring  the  devise  to 
be  made  in  the  first  instanca 

[The  Vicb-Chancellor. — Suppose  a  testator  says  to  -4., 
'  I  have  given  Whiteacre  to  you  for  St  BartJiohymew's, 
BUukoLcre  to  B,,  for  ^S"^.  Thcymas',  and  Oreenaci*e  to  C.  for 
St.  George's;  would  that  avoid  the  devises  to  B,  and  C.  f] 

If  there  were  assent,  or  an  absence  of  dissent>  on  the  part 
of  A,,  the  whole  gift  would  be  bad.  Here  Ferris's  having 
assented,  or  not  having  dissented, — which  amounts  to  the 
same  thing — ^has  prevented  the  testator  from  altering  his 

VOL.  IL  B  B  K.  J. 
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wiU,  BB  he  would  otherwise  have  done,  in  respect  of  all  the 
devisees. 

Then,  as  to  the  tenancy  in  common.  The  Court  lodcs^  in 
all  cases,  to  the  last  declaration  of  trust  The  last  declaiar 
tion  of  trust  is,  in  this  case,  contained  in  the  letter  of  the 
1 8th  of  August^  1846, — ^a  document  which  the  Court  has  al- 
ready admitted  in  evidence  by  reading  it  against  Ferris. 
And,  according  to  that  letter,  which  is  addressed  to  the  four 
devisees  as  **  trustees  and  executors  of  the  testator's  wiD," 
the  devisees  are  joint  tenanta  The  tenancy  in  conunon, 
therefore,  disappears;  the  four  devisees  take  in  joint  tenancy ; 
the  principle  of  MuaaeU  v.  Jackson,  derived  firom  Huguenin 
V.  Basdey,  applies ;  and  the  devise  is  void  as  to  alL 


Mr.  Wickena,  for  the  Attomey-Qeneral,  took  no  pari  in 
the  argument. 

A  reply  was  not  heard 


Judgment.      VlCfB-CflANCELLOR  SiR  W.   PAGE  WoOD: — 

If  my  decision  was  right  in  WaUgrave  v.  Tebbs(a),  that 
case,  and  not  Rvsaell  v.  Jackson  (6),  is  the  authority  which 
governs  the  present.  The  principle  of  the  decision  mWaU- 
grave  v.  Tebbs  was,  that  the  Statute  of  Frauds, — or  rath^  I 
shotdd  say  the  Statute  of  WiUs  (c),  by  which  the  Statute  of 
Frauds  is  now  in  this  respect  superseded, — ia  to  be  upheld 
equally  with  the  Statute  of  Mortmain  (d).  And,  according 
to  the  Statute  of  Wills,  the  Plaintiffs  have  a  right  to  say  thai 
the  Court  cannot  look  at  the  letter  of  the  J8th  of  August^ 
1846,  in  which,  as  it  is  alleged,  the  testator's  intentions  are 


(a)  Sapra,  p.  313. 
(6)  10  Hare,  204. 


(e)  7  Will.  4  &  1  Vict  c. ««. 
(d)  9  Geo.  2,  c.  3a 


Judgment. 
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On  the  Defendant  Ferris  the  Court  can  fix  a  trust;  not^  1856. 
howeyer,  by  means  of  the  letter,  but  because,  by  the  reading 
of  that  letter  in  his  presence,  the  testator  was  in  effect  com- 
municating with  Ferris,  and  telling  him  all  its  contents.  In 
thus  fixing  a  trust  on  Ferri8,loxn  not  reading  the  letter,  as 
the  argument  for  the  heir  represented  me  as  doing,  as  part 
of  the  testator's  will.  On  the  contrary,  I  treat  the  case  as  if 
no  such  letter  had  ever  existed,  but  as  if  a  communication 
to  the  effect  contained  in  that  letter  had  been  made  viva 
voce  in  the  testator's  presence,  and  imder  circumstances 
similar  in  all  other  respects  to  those  under  which  the  read- 
ing of  the  letter  took  place.  Had  such  a  communication 
been  so  made,  it  is  clear  that,  so  far  as  Fer^'ia  is  concerned, 
it  wotdd  have  been  impossible  for  him  to  take  anything  un- 
der this  wilL 

Then,  how  &r  does  the  principle  of  Huguemn  v.  Bas^ 
ley,  as  followed  in  the  case  of  RuaaeU  v.  Jackson  (a),  apply 
to  the  case  of  the  Flaintifi? 

The  way  in  which  Lord  Justice  Turner  in  RusseU  v. 
Jackson  (b)  applied  the  principle  of  Huguenvn  v.  Base- 
ley  (c)  was  this: — He  said  in  effect,  '  You,  WiUiam  Jack- 
son, by  your  conduct  procured  a  gift  to  be  made  to  the  other 
devisee,  Thomas  Jackson,  which  would  not  otherwise  have 
been  made  to  him ;  and,  inasmuch  as  your  conduct  was  what 
this  Court  considers  fraudulent,  it  is  impossible,  according 
to  Euguenin  v.  Baseley  and  that  class  of  authorities,  to  hold 
that  Thomas  Jackson  takes  anything  imder  that  gift.' 

It  was  aigued  for  the  heir  and  next  of  kin,  that,  there  be- 
ing a  gift  to  four  persons,  if  one  of  them  had  said  he  declin- 
ed to  take  the  property  on  this  secret  trust,  the  testator 
would  have  revoked  the  gifts  to  all  the  four.     But  here  the 

(a)  10  Hare,  204.  (b)  Id.  212.  (c)  14  Ves.  289. 
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testator  has  trusted  all  four  of  these  persons  upon  their 
honor;  and  all  I  can  presume  that  he  would  have  said,  incase 
Ferris  had  declined  to  take  the  property  upon  that  trusty  is 
'  Veiy  well,  Mr.  Ferris,  as  you  decline  to  have  your  name 
so  inserted,  I  will  put  in  some  one  else.' 

I  cannot  distinguish  the  present  case  fix>m  that  whidi  I 
put  in  the  course  of  the  argument,  of  separate  devises  of 
distinct  estates  to  separate  individuals,  with  a  secret  inten- 
tion to  benefit  so  many  charitable  institutions; — in  which  it 
wotdd  be  impossible  to  hold,  that  the  circumstance  of  the 
testator  having  communicated  his  intentions  to  one  of  the 
individuals,  would  render  void  the  devises  to  the  rest^  to 
whom  no  such  commimication  had  been  made.  To  hold 
thisy  would  be  to  put  it  into  the  power  of  any  one  among 
several  beneficiaries  imder  a  will,  to  come  forward  from  bad 
motives, — as  Mr.  Ferris  has  here  come  forward  from  motives 
of  an  opposite  character, — ^and  to  deprive  all  the  rest  of  the 
benefits  to  which  they  are  entitled  under  the  will,  by  fiedsely 
suggesting,  that,  in  his  case,  there  was  a  secret  trust  for  an 
unlawful  purpose. 

I  consider  that  I  am  logically  bound  by  my  former  deci- 
sion in  WaUgrave  v.  Tebbs,  to  which  I  adhere. 


MwtUe  of  Dbclare,  that  the  one-fonrth  share  given  to  the  Defendant  Ferru 

Decree.  jg  affected  by  the  traats  deckired  thereof  by  the  letter  of  the  18th  of 
Aaguat,  1846,  so  far  as  such  trusts  are  valid.  But  declare  also,  that 
such  trusts  are  iu valid  as  regards  the  real  estate  of  the  testator,  and 
such  part  of  his  personal  estate  as  is  affected  with  realty.  And  it 
appealing  by  the  evidence  in  the  cause,  that  the  whole  of  the  testir 
tor^s  personal  estate  is  so  affected,  and  her  Majesty's  Attomey- 
Genend  not  opposing,  let  the  one-fourth  part  of  such  personal  estate 
be  applied  as  follows:—  ♦  #  #  #  #  And  let  one- 
fourth  of  the  produce  of  the  i-eal  estate  be  paid  to  Francis  Hogan  the 
heir-at-law  of  the  testator. 

Declare,  that  the  Plaintiffii  are  entitled  to  the  remaining  three- 
fourths  as  tenants  in  common. 
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In  re  the  trusts  op  ANTHONY  BIRCH'S  LE-    3/arrA  i2tA 
GACY  UNDER  SARAH  BISSELL'S  WILL;  ^  ^^ 

AHD 

In  re  the  act  10  &  11  VICT.  c.  96  (a). 

Upon  this  matter,  which  has  been  abready  reported  in  Tnutee  Relief 
this  Yolume  (6),  being  now  spoken  to  upon  the  form  of  the  FirfTc.  96— 
order,  Mr.  Speed,  for  Anthony  Birch  the  insolvent,  con-  ^'^^{,[^ 
tended,  that  the  insolvent  ought  not  to  have  been  served  (Mim  fails— 
with  the  petition;  and  that,  therefore,  according  to  the  prao-  imneceMortiy 
tice,  the  Petitioner  must  pay  his  costs.  served. 

— -— — ^  A  petitioner, 

Mr.  De  Oex  for  the  Petitioner,  submitted  that^  as  the  affi-  fond  under 
da^it  of  the  trustees  on  paying  the  money  into  Court  men-  j^uJf™^ 
tioned  the  name  of  the  insolvent  as  one  of  the  persons  who  allowed  his 

*  costs  althougn 

were  or  claimed  to  be  entitled  to  the  fund,  the  service  on  his  daim  £ul- 
him  was  proper. — He  also  referred  to  Day  v.  Croft  (c)  and 
Re  Hertford  Charity  there  cited,  to  shew  that,  according  to  the  present 
to  the  present  practice,  a  respondent  was  not  entitled  to  g^dent,  un- 
appear,  for  the  mere  purpose  of  asking  for  his  costs.  siel^^rte^ot, 

as  a  matter  of 

course,  enti- 

The  Vicb-Chancellor  Sir  W.  Page  Wood  said,  that  oo^sofap- 
the  affidavit  of  the  trustees  was,  that  the  insolvent  "  was  or  P^*™^' 
claimed  to  be  entitled  by  virtue  of  his  certificate,"  which,     J^^d^ment. 
having  r^ard  to  his  insolvency,  was  clearly  a  groundless 
claim.     His  Honor,  however,  said,  that  he  shotdd  follow 
the  authorities  referred  to,  although  with  some  reluctance, 
as  he  had  thought  that  the  reason  assigned  for  the  former 
practice  was  a  good  one,  viz.  that  a  respondent  ought  to  be 
repaid  the  expense  to  which  "he  had  been  put  by  being  un- 
necessarily served 

(a)  £x  nslatione  Mr.  De  Geo;.     (6;  Supra,  p.  328.     (c)  19  Beav.  518. 
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185a 

Imre 

Bibch'8  Lb- 

gact  uhdkb 

Bisbbll's 

Will. 


The  costs  of  the  Petitianer,  of  the  assigiiees  under  the  se- 
cond bankruptcy,  and  of  the  trustees,  were  ordered  to  be 
paid  out  of  the  fund  in  Court;  but  no  order  was  made  as  to 
the  costs  of  the  insolvent 


FA.  IM. 


WiU— Condi- 
turn  precedetU 
— Infancu^' 
DUckarge  to 
ExectUan — 
SuiL 


LEDWARD  V.  HASSELLS. 

Thomas  led  ward,  by  his  will,  dated  the  31st  of 
May,  1845,  after  directing  his  debts  and  funeral  expenses  to 
be  paid,  and  giving  a  legat^of  502.,  continued  as  follows:— 


Abeqnestto 
A.  forlife^ 
and  after  A.'» 
death  to  £., 
''if  he  be  then 


"  Igive  and  bequeath  the  interest  of  9002.  as  now  secured 
to  me  by  two  several  bonds  of  400{.  and  5001.,  (both  by  the 
same  person),  imto  Elizabeth  Bourne,  my  hired  servant  and 
Uvingand  aUe  housekeeper,  to  take  the  whole  thereof  after  defraying  all 
e<nSor»™g<»d  expenses  incurred  by  my  executors  relative  to  the  same,  for 
c^l^orfhe  ^^  dmmg  the  term  of  her  natural  life;  and  the  principal 
same/'  other-    of  the  said  900J.,  after  the  death  of  the  said  Elizabeth 

wise,  gift  over  i       %  •  ■%  •  \  i»  jl 

to  0.;  and  then  Boume,  and  subject  to  expenses  which  may  be  mcurred  by 
^eat^red-  ^7  ©xecutors  relative  to  the  same,  I  give  and  bequeath 
h"  Bh^Ube  "^  imto  James  PiMs,  son  of  my  late  sister  Awa  Pitts,  if  he  be 
living  and  able  then  living  and  able  to  give  my  executors  a  good  and  valid 
o^xgemyex-  discharge  for  the  same;  otherwise,  I  give  and  bequeath  the 
toHiJlch*  W-*  ^^^  principal  sum  of  9001  then  subject  to  expenses  as  afore- 
said, unto  my  nephew  William  Ledward,  son  of  my  bro- 
ther William,  Ledward,  his  heirs  and  assigns^  for  ever,  but 
not  otherwise.  The  whole  residue  of  my  estate  and  effects 
I  give  and  bequeath  unto  my  said  nephew  WiUiam,  Led- 
tua/rd,  if  he  shall  be  living  and  able  dtdy  to  discharge  my 
executors  at  the  time  such  residue  is  payable;  but  if  other- 


aidue  is  pay- 
■    '     jif 


able,  but  i 
otherwise/' 
gift  over  to  B, 

B.  and  C, 
were  infants 
at  the  date  of 
the  wiU|  and 
C.  was  an  in- 
fant at  the 
death  of  the 
testator: — 

Held,  that  C.«  infancy  did  not  prevent  his  performing  the  condition,  as  he  could  duly  dis* 
chai^^e  the  ezeoutors  by  a  suit  in  Chancery. 

Semble,  the  question  would  have  been  more  di£Scult  if  the  terms  of  Uie  condition  had 
been  the  same  as  those  of  the  condition  annexed  to  the  bequest  to  B, 
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wise,  I  give  the  whole  of  such  residue  unto  Jwrnes  PiUs,  son 
of  my  late  sister  A*Mi  Pitts;  but^  in  either  of  the  last-men- 
tioned cases^  subject  to  expenses  sustained  by  my  executoro     ha^^blls. 
in  respect  of  the  same.'' 


ataUmetU. 


And  the  testator  appointed  the  Defendants  HasBdU  and 
Barlow,  and  the  survivor  of  them,  and  the  heirs^  executors, 
or  admimstrators  of  such  survivor,  the  executors  of  his  said 
will 

At  the  date  of  the  will  James  Pitts  and  WHUam  Led- 
ward  were  both  in&nta  At  the  death  of  the  testator 
James  Pitts  had  attained  twenty-one,  but  not  WiMam, 
Ledward 

WHUcmi  Ledward  now  filed  the  bill  in  this  suit  to  reco* 
ver  the  900Z. 


Mr.  Damd,  Q-  C,  and  Mr.  SoiUhgate,  for  the  Plaintiff        Argwneia. 

The  Plaintiff  is  absolutely  entitled  to  his  legacy.  The 
executor  by  this  suit  will  obtain  an  effectual  discharge  notr 
withstanding  the  Plaintiffs  in£Euicy.  In  Tam^ner  v.  Teb- 
hvM  (a),  a  condition  annexed  to  a  devise,  that  the  devisees 
shoidd,  within  seven  years  after  the  death  of  the  testatrix, 
personally  appear  before  the  executors,  and  deliver  to  them 
a  testimonial  of  their  identity,  and  in  default  thereof  gift 
over,  was  considered  satisfied  by  one  of  the  executors  and 
the  agent  of  the  other  going  to  a  devisee  who  was  very  aged 
and  infirm,  and  unable  to  go  to  them. 

Mr.  Haddcm  for  James  Pitts. 

The  condition  cannot  be  performed  by  the  Plaintiff  by 
(a)  2  y.  &  C.  0.  C.  225. 
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reason  of  his  infancy,  and  therefore  the  gift  over  must  take 
eflFect — He  cited  HoUvnrake  v.  Lister  (a),  Burgess  v.  Ro- 
hvnson  (6),  Simpson  v.  Vidcers  (c),  Tvlk  v.  HoiddUck  (d), 
Hawkes  v.  Baldwin  (e). 

Mr.  Beaumont  for  the  executors. 


The  reply  was  not  called  for. 


Judgmmt,      ViCB-CHANCKLLOK  SIR  W.  PaGE  WoOD  : — 

This  will  is  no  doubt  obscure,  and  it  is  not  easy  to  collect 
firom  it  the  precise  intention  of  the  testator.  Adopting  the 
view  that  the  condition  is  precedent,  I  must  look  at  the 
terms  of  the  condition,  and  not  make  them  more  adverse  to 
the  main  object  of  the  testator  than  the  words  themselyes 
warrant  It  is  plain  that  .the  testator  did  not  contemplate 
the  disability  of  infancy  alone.  If  he  had  he  could  easily 
have  so  expressed  himself  He  imposed  a  similar  condition 
in  the  case  of  another  legatee;  and  if  it  had  been  on  the 
ground  of  infancy  only  this  absurdity  would  arise.  Both 
were  infants  at  the  making  of  the  will,  one  being  older  than 
the  other.  There  is  a  gift  to  A.  the  elder,  if  able  to  give 
the  executors  a  good  discharge,  and  if  not^  to  B.;  and  then 
another  gift  to  B,  the  younger,  if  he  should  be  able  duly  to 
discharge  the  executors^  and  if  not^  then  to  A.  That  the 
testator  should  give  a  legacy  to  a  person,  but  if  he  should 
be  imder  .disability  as  an  in&nt,  then  to  one  younger  still, 
could  never  be  the  intention.  The  gift  over  cannot  be  in- 
tended to  take  effect  on  the  groimd  of  infancy  alone,  though 
that  may  be  included  in  the  condition. 


(a)  1  Rasa.  600. 
(6)  3  Mer.  7. 
(c)  14  Ves.  341. 


(cO  1  V.  &  R  248. 
(e)  9  Sim.  365. 
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If  the  question  had  arifien  upon  the  terms  of  the  legacy 
to  Pitta,  there  would  have  been  more  diffictdty,  because  I 
must  foDow  the  words  of  the  condition  closely,  and  the 
words  in  that  case  are — "  if  he  be  then  living  and  able  to 
give  my  executors  a  good  and  valid  discharge/'     But  assum- 
ing those  words  to  mean,  that  PiMa  was  to  do  some  personal 
act^  as  by  giving  a  receipt,  or  otherwise  to  discharge  the 
executors,  I  do  not  think  that  the  same  difficulty  arises  on 
the  words  of  the  condition  attached  to  the  gift  which  is  in 
question    The  terms  there  used  are — "  imto  my  nephew 
William  Ledward,  if  he  shall  be  living  and  able  duly  to 
discharge  my  executors  at  the  time  such  residue  is  payable, 
hut  if  otherwise,*'  over.     Conceding  that  it  may  have  been 
the  desire  of  the  testator  that  his  property  should  not  be 
tied  up  during  the  minoritiee  of  the  legatees,  and  that  he 
was  anxious  that  the  property  should  be  taken  at  once  by 
the  objects  of  his  bounty^  and  that  his  executors  should  be 
discharged,  am  I  to  say  that  an  in£Etnt  legatee  is  not  able 
to  discharge  the  executors,  when  he  can  do  so  by  filing  a 
bill  in  this  Court.     By  that  means  the  executors  would  get 
a  full  and  complete  discharge,  and  the  only  effectual  dis- 
charge which  they  could  hava     Filing  such  a  bill,  though  by 
a  next  friend,  is  the  infant's  own  act,  and  that  would  dis- 
charge the  executors.     It  is  argued,  that  the  same  reasoning 
would  apply  if  the  legatee  had  aliened  his  interest ;  but  that 
is  not  so:  because  it  may  well  be,  that  the  testator's  inten- 
tion was,  that  the  legacy  should  not  go  to.  the  legatee's  as- 
signs, but  should  be  a  personal  benefit  to  himsel£     It  is 
suggested,  that  the  assign  might  require  the  legatee  to  file 
a  bill  against  the  executors,  or  might  himself  file  a  bill  in 
the  legatee's  name;  but  that  wotdd  not  be  a  discharge  by 
the  legatee ;  besides,  the  legatee  might  not  be  satisfied  with 
the  accounts,  and  might  object,  and  then  the  gift  over  would 
take  effect. 


1856. 


JudgmeHt, 


Without  straining  the  words  of  the  condition,  I  think  it 
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is  dear  that  infemcj  was  not  the  one  only  thing  pointed  at 
But,  though  it  might  possibly  be  one  point  which  was  pre- 
sent to  the  testator's  mind,  I  do  not  find  anything  in  the 
words  to  prevent  my  holding  that  the  Plaintiff  is  able  by 
his  own  act>  by  means  of  filing  a  bill,  duly  to  dischaige  the 
executors  according  to  the  condition. 


26tA. 

Leam — Cwt- 
wimi  for  per- 
petwd  Renew- 
al— Breach  of 
Lesiee^i  Cove- 
nants— Eject- 
menl — Coete. 


JOB  V.  BANISTER 

XlY  an  indenture  of  lease,  dated  the  27th  of  November, 
181 2,  Stephen  Day,  by  virtue  of  a  license  firom  the  lord  of 
the  manor  of  Ccmtlowea,  otherwise  CcmUers,  demised  to 
WiUicuni  Cain  a  messuage  and  garden  in  KeTUiah  Town, 
and  also  certain  timber  buildings  then  standing  at  the  west- 
A  lease  was  end  of  and  adjoining  to  the  said  messuage;  and  also  four 
p^old  hooBes  brick-built  messuages  then  standing  upon  the  sidd  garden; 
L^^n^^  to  hold  to  the  said  WUUam  Cain,  his  executors,  adminis- 
twenty-one       trators,  and  assigns,  firom  the  25th  day  of  December  then 

yean,  subject  - 

toasmaUrent,  next,  for  the  term  of  twenty-one  years^  at  the  yearly  rent  of 

and  to  the 
usual  cove- 
nants to  repair,  insure,  &c.,  with  the  usual  proTiao  for  re-entry  on  breach  of  any  of  the  cove- 
nants; and  idso  a  covenant  by  the  lessor,  provided  the  rent  ekofdd  haw  heen  paid  and  the 
covenants  kept,  at  the  request  in  writing  of  the  lessee,  to  procure  from  the  lord  of  the 
manor  a  license  to  demise  the  premises  for  the  farther  term  of  twenty-one  yean,  and  to 
from  time  to  time,  provided  siiei  reqnut  thould  be  given  ae  aforuaii:  and,  on  obtainiqg 
such  license,  to  grant  a  new  lease  with  the  same  covenants,  including  the  covenant  for 
rene^nd.  Subsequently,  the  lease  was  renewed  on  the  expiration  of  the  term,  by  a  new  lean 
for  twenty-one  yean  containing  similar  covenants.  The  leasee  expended  money  on  the 
premises,  and  the  value  of  the  property  was  much  increased.  The  oovenaata  in  the  renewed 
lease,  to  repair  and  to  insure,  were  broken,  and,  at  the  end  of  the  renewed  tenn,  the  land- 
lord, on  account  of  the  breach  of  the  covenants,  refused  again  to  renew,  and  brought  an  ae- 
tion  of  ejectment: — Hdd,  that  a  Court  of  equity  would  not  compel  the  landlord  to  leneir, 
nor  restrain  him  from  ejecting  the  lessee. 

Bdd,  that  the  oonstniction  of  the  covenant  for  renewal  in  the  first  lease  was  not,  that 
in  future  leases  the  renewal  was  to  be  on  request  only,  whether  the  lessee's  oovenaati  had 
been  performed  or  not,  because  it  provided  that  the  renewed  lease  should  contain  a  like 
covenant  for  renewal. 

As  the  case  was  one  of  great  hardship  on  the  lessee,  and  the  question  had  not  before  arisen 
in  the  case  of  a  lease  with  a  covenant  for  perpetual  renewal,  the  Court  dismissed  the  bill 
without  costs. 


SiQimeni, 
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SSI.,  payable  qtiarterly,  and  subject  to  the  covenants  there-  ^8*6^ 
in  contained,  on  the  part  of  the  lessee,  his  executors,  admin- 
istratora;  and  assigns  to  be  observed  and  performed.  And 
the  said  Stephen  Day  thereby  covenanted  with  the  said 
WUUam  Cai/n,  his  executors,  administrators,  and  assigns, 
that  he  the  said  Stephen  Day,  his  heirs  or  assigns,  woidd, 
at  the  expiration  of  the  said  term  of  twenty-one  years  there- 
by granted,  (provided  all  arrears  of  rent  should  then  have 
been  paid,  and  all  the  covenants  thereinbefore  contained 
shotild  then  have  been  well  and  truly  performed  and  kept), 
at  the  request^  costs,  and  charges  of  the  saidTTtUiam  Ccmi, 
his  executors,  administrators,  or  assigns,  (provided  such  re- 
quest should  be  signified  to  the  said  Stephen  Day,  his  heirs 
or  assigns,  in  writing,  at  least  three  calendar  months  before 
the  expiration  of  the  said  term  thereby  granted),  apply  for 
and  procure,  or  endeavour  to  procure,  fix>m  the  lord  of  the 
said  manor  of  Ccmdowes,  otherwise  Ca/rMera,  a  license  for 
demising  and  letting  the  same  premises  for  the  further  term 
of  twenty-one  years,  to  commence  from  the  expiration  of  the 
temi  thereby  granted,  and  so  from  time  to  time  upon  the 
expiration  of  every  subsequent  term  of  twenty-one  years, 
provided  such  request  in  writing  should  be  given  as  afore- 
said, and,  when  such  license  or  licenses  shotdd  have  been 
obtained,  would,  at  the  request,  costs,  and  charges  of  the 
said  WHUaaa  Cain,  his  executors,  administrators,  and  as- 
signs, from  time  to  time  grant  and  execute  to  him  or  them 
a  new  lease  of  the  said  premises,  and  all  other  erections  and 
buildings  which  should  have  been  built,  for  such  further 
temi  of  twenty-one  years  accordingly,  at  the  same  yearly 
renl^  and  subject  to  the  same  provisoes  and  agreements  as 
were  in  the  now  stating  indenture  contained  {mcluding  the 
comnafUfoT  renewal),  he  the  said  WUUam  Cain,  his  exe^ 
cutors,  administrators,  and  assigns,  at  the  same  time  execut- 
ing and  delivering,  at  his  and  their  like  charges,  a  counter- 
part of  every  such  new  lease. 
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1866.^  Cain  erected  thirteen  houses  on  part  of  the  land  com- 

prised in  the  said  lease,  leaving  room  for  the  subsequeni 
erection  of  several  other  houses  on  the  remainder  of  the  said 

^ premises. 

SUUemmU, 

By  an  indenture  of  lease,  dated  the  lOih  of  February, 
1834,  a  new  lease  of  the  said  premises  was  granted,  pursuant 
to  the  covenant  for  renewal  so  contained  in  the  said  ori- 
ginal lease,  for  the  term  of  twenty-one  years  firom  the  25th 
day  of  December  then  last^  at  the  like  yearly  rent  of  351., 
and  under  and  subject  to  the  like  covenants  and  agreements 
on  the  tenants'  and  lessees'  part  to  be  performed  or  observed. 
And  such  renewed  lease  contained  a  covenant  that  the  les- 
sor wotdd,  at  the  expiration  of  the  said  term  of  twenty-one 
years  thereby  granted,  (provided  all  arrears  of  rent  should 
have  been  then  paid,  and  all  the  covenants  thereinbefore 
contained  should  then  have  been  well  and  truly  performed 
and  kept),  at  the  request,  costs,  and  charges  of  the  lessees, 
their  executors,  administrators,  or  assigns,  (provided  such 
request  should  be  signified  to  the  lessor  or  her  assigns,  in 
writing,  at  least  three  calendar  months  before  the  expiration 
of  the  said  term  thereby  granted,  apply  for  and  procure,  or 
endeavour  to  procure,  from  the  lord  of  the  said  manor  of 
CarMowes,  otherwise  Cantlera,  a  license  for  demising  and 
letting  the  same  premises  for  the  term  of  twenty-one  years^ 
provided  such  request  in  writing  shotdd  be  given  as  afore- 
said ;  and,  when  such  license  or  licenses  should  have  been 
obtained,  should  and  wotdd,  at  the  request^  costs,  and 
charges  of  the  said  lessees,  their  executors,  administrators, 
and  assigns,  from  time  to  time  grant  and  execute  to 
them  a  new  lease  of  the  said  demised  premises,  and  of  all 
other  erections  and  buildings  which  shoidd  then  have  been 
built,  with  their  appurtenances,  for  such  further  term  of 
twenty-one  years  accordingly,  at  the  same  yearly  rent,  and 
under  and  subject  to  the  same  covenants,  provisoes,  and 


StaUmeni, 


CASES  IN  CHANCaSRY.  877 

agreements  as  were  contamed  in  the  now-stating  indenture,         1856. 
including  the  covenant  for  renewal  thereof;  the  said  lessees, 
iheir  executors,  administrators,  or  assigns,  at  the  same  time 
executing  and  delivering  at  her,  his,  and  their  like  costs  and 
charges,  a  counterpart  of  every  such  new  leasa 

Both  the  original  and  renewed  leases  contained  the  usual 
covenants  on  the  part  of  the  lessee  to  keep  in  repair,  and  to 
insure  the  premises,  and  a  proviso  for  re-entry  by  the  land- 
lord on  breach  of  any  of  the  covenants. 

The  Plaintiff  subsequently  purchased  the  lease,  and  erect- 
ed upon  part  of  the  land  comprised  in  the  said  leases,  ten 
new  houses,  and  converted  another  house  into  two,  and  ex- 
pended upon  the  said  premises  several  thousand  poimda 

The  term  of  twenty-one  years  granted  by  the  said  last- 
mentioned  lease  expiring  on  the  25th  day  of  December, 

1854,  the  Plaintiff,  on  the  6th  day  of  March,  1854<,  duly  ap- 
plied in  writing  to  the  landlord  for  a  renewal  of  the  lease 
of  the  said  premises^  pursuant  to  the  terms  of  the  said  cove- 
nant for  renewal. 

The  Defendants,  however,  objected,  that  the  covenant  to 
keep  the  premises  insiu'ed  had  been  broken,  by  allowing  the 
premises  to  be  uninsured  for  a  short  period  of  time 

One  of  the  houses  was  also  very  much  out  of  repair,  and 
the  Plabtiff,  when  he  found  that  the  landlord  objected  to 
renew  the  lease,  delayed  to  repair  it 

The  Defendants  brought  actions  of  ejectment  in  May, 

1855,  to  recover  the  premises ;  and  thereupon  the  Plaintiff 
filed  his  bill  in  this  suit  to  jrestraLn  such  actions,  and  for  spe- 
cific performance  of  the  covenant  to  renew. 
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1856.  Mr.  RoU,  Q.  C,  and  Mr.  Boyle,  for  the  Plaintiff. 


This  is  not  like  an  ordinary  lease  of  houses  and  land,  but 
is  in  efiFect  a  grant  of  the  property,  subject  to  a  perpetual 
ArffummL  rent-charge,  which,  as  the  property  is  copyhold,  could  only 
be  done  in  this  way,  by  granting  a  lease  for  twenty-one 
years,  renewable  for  ever.  In  such  a  lease  the  principal  ob- 
ject is  to  secure  the  rent ;  and  the  power  of  re-entry,  and  the 
power  of  the  lessor  to  refuse  to  renew  the  lease  if  the  cove- 
nants are  not  performed,  are  in  the  nature  of  penalties, 
against  the  excessive  enforcement  of  which  equity  will  re- 
lieve:  Peachy  v.  The  DvJce  of  Somerset  (a),  HUl  y.  Bar- 
day  (6),  Reynolds  v.  Pitt  (c),  Eaton  v.  Lyon  (d),  Hannam 
V.  South  London  Waierworks  Company  («),  FitzgerM  v. 
OVonnea(J). 

In  ordinary  cases  of  a  covenant  for  perpetual  renewal, 
this  Court  will  relieve  a  lessee  from  a  forfeiture  for  not  lite- 
rally complying  with  the  terms  of  the  covenant :  The  Earl 
of  Ross  V.  Worsop  (g). 

Then  the  form  of  this  covenant  for  renewal  in  the  origi- 
nal lease  is,  that  there  should  be  a  renewal  of  that  lease 
provided  the  covenants  should  be  performed,  and  from  time 
to  time,  upon  request  in  writmg  of  the  lessee ;  therefore,  tlie 
covenant  in  the  renewed  lease  should  have  been  to  renew 
upon  request  only,  and  a  proper  request  was  made. 

Other  points  were  taken  upon  the  construction  of  the  par- 
ticular leases,  which  it  is  not  necessary  to  report 

Mr.  Willcock,  Q.  C,  and  Mr.  Bagshawe,  jun.,  for  the  De- 
fendants. 

(a)  Pre.  Ch.  668  ;  1  Stra.  447.  (e)  2  Mer.  65,  n. 

(6)  18  Vea.  66.  (/)  IJ.  &  L.  134 

(c)  19  Vea.  134.  (ff)  1  Bro.  P.  C.  281. 

{d)  3  Vea.  690. 
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Vicb-Chancellor  Sir  W.  Page  Wood,  (without  calling 
upon  the  Defendants'  counsel) — 

This  is  a  case  of  considerable  hardship.  /ndwwiu 

As  to  the  principal  poiats  raised  in  the  argument,  the 
first  was,  that  this  lease  ought  to  be  regarded  as  simply  a 
security  for  money.  The  fetUacy  of  that  argument  is,  that 
it  assumes  that  the  lessor  only  desired  to  have  a  rent  of  35Z. 
a  year,  but  in  truth  he  also  contracted  to  have  other  rights. 
It  is  not  a  mortgage,  oragrantof  a  rentcharge,  but  what  it  pur- 
ports to  be-— whatever  maybe  the  peculiar  consequences  of  the 
land  being  of  copyhold  tenure-— and  what  upon  the  face  of  the 
transaction  it  is^  namely,  a  lease.  The  lessor  stipulates  not 
only  for  a  certain  yearly  rent^  but  for  other  benefits ;  there  are 
buildings  erected  on  the  land,  and  if  they  should  become  out 
of  repair,  he  stipulates  that  he  is  to  have  a  right  of  re-entry. 
What  right  have  I  to  intafere  between  the  parties  to  this 
^;al  contract?  One  has  agreed  to  insure,  to  keep  the  pre- 
mises in  repair,  &a,  and  the  other  that,  if  the  covenants  are 
observed,  be  will  renew  the  lease  continually  on  the  same 
terms,  but  if  not^  it  is  agreed  that  he  shall  re-enter  and  oc- 
cupy. That  being  the  contract^  though  the  rent  was  pro- 
bably the  thing  chiefly  in  mind,  can  I  reject  the  other  parts 
of  the  contract  It  is  as  much  a  part  of  it  that  the  lessor 
should  have  the  right  to  re-enter  on  breach  of  the  covenants 
to  insure  or  to  repair,  as  that  he  shoidd  have  the  rent  I 
cannot  think  that  this  is  like  the  case  of  amortgage,  or  that 
I  can  deal  with  it  in  any  other  way,  except  as  this  Court 
always  deals  with  breaches  of  covenant^  that  is,  by  leaving 
the  parties  to  their  rights  as  determined  at  law. 

The  next  point  is  this :  The  form  of  the  covenant  for  re- 
newal is,  that  Dwy,  lus  heirs  or  assigns,  at  the  end  of 
the  term  of  twenty-one  years  thereby  granted,  (provided  all 
arrears  of  rent  should  then  have  been  paid,  and  all  the  cove- 
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1856.  nants  thereinbefore  contained  should  then  have  been  well 
and  truly  performed  and  kept),  should,  at  the  request,  costs, 
and  charges  of  the  said  WiUicmi  Gain,  his  executors,  ad- 
ministrators, or  assigns,  (provided  such  request  should  be 
signified  to  the  said  J^tephen  Day,  his  heirs  or  assigns,  in 
writing,  at  least  three  calendar  months  before  the  expiration 
of  the  said  term  thereby  granted),  apply  for  and  procure,  or 
endeavour  to  procure,  from  the  lord  of  the  manor,  a  license 
for  demising  the  premises  for  the  further  term  of  twenty-one 
years,  to  commence  from  the  expiration  of  the  term  thereby 
granted,  and  so  from  time  to  time  upon  the  expiration  of 
every  subsequent  term  of  twenty-one  years,  provided  such 
request  in  writing  should  be  given  as  aforesaid.  It  was 
argued,  that  there  are  two  stipulations  on  which  the  renewal 
was  to  be  made  in  the  first  instance,  namely,  firsts  that  the 
rent  should  be  paid  and  the  covenants  performed;  and  se- 
condly, that  a  request  in  writing  should  be  made,  and  so 
from  time  to  time,  provided  only  the  request  should  be  made ; 
and  thus  that  the  first  stipulation  was  to  be  dropped  in  fu- 
ture leases,  and  the  request  in  writing  was  all  that  was  to 
be  required  in  future  renewals.  That  was  a  fair  point  to 
argue,  because  it  might  be  said  that  the  lessor  might  be 
content  to  rely  on  his  power  of  re-entry  for  breach  of  cove- 
nant, and  that  if  he  did  not  exercise  that  right,  and  the 
term  was  allowed  to  expire  by  effluxion  of  time,  all  that 
would  be  requisite  to  obtain  a  renewal  would  be  a  request 
in  writing.  But  the  covenant  does  not  stop  there,  the  les- 
sor goes  on  to  covenant,  that,  in  such  case,  he  will  grant  a 
new  lease  "  including  the  covenant  for  renewal"  I  must 
take  that  covenant  to  be  a  precisely  similar  covenant  to  that 
contained  in  the  original  lease ;  and  accordingly  I  find,  in 
the  lease  which  was  granted  in  1 834,  a  covenant  for  renewal 
in  the  same  words  as  the  covenant  in  the  original  lease;  and 
I  must  consider  that  it  was  meant  that  such  a  covenant  was 
to  be  entered  into  toties  quoties  whenever  a  new  lease  was 
granted.     Then  I  must  hold,  as  to  the  covenant  in  the  new 
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lease,  that  it  cannot  be  divided  into  two  parts;  and  there-         IS56. 
fore,  under  the  lease  of  1834,  there  must  have  been  a  due 
payment  of  the  rent  and  performance  of  the  covenants  in 
that  lease  before  the  lessor  could  be  called  upon  to  renew. 


Thwe  was  a  case  something  like  this  before  the  late  Vice- 
Chancellor  of  EnglaTid,  Thompson  v.  Guyon  (a),  in  which 
there  was  a  lease  for  twenty-one  years  granted  by  A,  to  A, 
with  a  proviso  for  re-entry  on  nonperformance  of  the  cove- 
nants; and  A.  covenanted,  that,  at  the  end  of  the  term,  if 
it  should  not  be  sooner  determined  by  BJa  acts  or  defaults, 
he  would  grant  to  A  a  lease  for  a  further  term  of  fourteen 
years.  It  was  not  expressly  upon  the  covenants  being  ful- 
filled that  the  new  lease  was  to  be  granted ;  hut>  if  the  lease 
were  not  determined  by  the  lessee's  acts  or  defaults.  There 
had  been  some  breaches  of  covenant  during  the  lease,  which 
the  lessor  averred  he  had  not  discovered  till  afterwards ;  and 
the  Vice-Chancellor  therefore  refused  to  prevent  the  lessor 
firom  exercising  Ids  right  of  re-entry.  Further  facts  being 
stated  by  amendment,  to  shew  that  the  lessor  knew  of  and 
had  waived  the  breaches  of  covenant,  the  Lord  Chancellor, 
on  appeal,  directed  issues  to  be  tried  whether  the  lessee  had 
broken  the  covenants  so  as  to  entitle  the  lessor  to  re-enter; 
and  if  that  should  be  found  in  the  affirmative,  then,  whether 
the  lessor  had  done  any  act  on  his  part  to  disentitle  himself 
to  take  advantage  of  that  right  The  issues  were  found  for 
the  lessor,  and  thereupon  tbe  bill,  which  was  for  an  injunc- 
tion to  restrain  an  action  of  ejectment  by  him,  and  for  spe- 
dfic  performance  of  the  covenant  for  renewal^  was  dismissed. 
That  case  therefore  decided  that  the  covenant  must  be  con- 
strued so  as  to  give  to  each  party  the  benefit  of  his  contract 
throughout  the  lease,  and  that  the  lessor  could  not  be  called 
on  to  fu]£l  his  covenant  to  renew,  unless  the  lessee  had  pro- 
perly performed  the  covenants  on  his  part 

.     (a)  6  Sim.  65. 
VOL.  n.  C  C  K,  J. 
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1866.  [His  Honor  then  stated  the  fieicts  of  this  case,  which^  be 

observed,  shewed  so  plainly  that  there  had  been  breaches  of 
the  covenants  to  insure  and  to  repair,  that  it  would  not  be 
proper  to  send  the  case  to  law,  to  try  whether  or  not  the  co- 
venants had  been  broken.     And  he  continued:] — 

If  the  remedy  upon  the  covenant  to  renew  be  gone  at 
law,  it  is  impossible  for  me  to  interfere  ynih  this  contract  by 
deed  between  the  partiea  I  believe  the  only  case  in  which 
this  Court  will  now  interfere  is,  where  the  omission  is  to 
perform  a  covenant  to  make  a  simple  money  payment.  The 
expenditure  upon  the  property  which  the  Plaintiff  has 
made,  affords  no  ground  for  relief  He  was  then  the  owner 
of  it,  and  was  at  liberty  to  build  on  it  as  he  pleased.  The 
landlord  was  not  bound  to  interfere  and  prevent  his  doing 
so,  because  his  interest  might  be  determined.  It  is  suggested, 
that  the  landlord  might  have  known  the  ruinous  state  of 
some  of  the  houses.  There  is  no  distinct  evidence  that  he 
did;  but,  even  if  he  had  that  knowledge,  and  did  not  exer- 
cise his  right  to  re-enter,  there  is  nothing  in  that  circum- 
stance to  make  him  liable  to  renew  the  lease,  unless  the 
lessee  can  shew  that  he  has  fulfilled  the  condition  on  which 
alone  that  covenant  to  renew  arises.  I  must  dismiss  the 
bill;  but  I  think  it  is  hardly  a  case  for  cost& 


Mr.  Bagahawe,  jun.,  Mr.  WiUcock,  Q.  C,  with  him,  for 
the  Defendants,  urged,  that  there  was  nothing  to  prevent  the 
operation  of  the  ordinary  rule,  by  which  a  party  who  insti- 
tuted a  suit  which  failed,  must  pay  the  costs  of  it 

The  Vice-Chancellor. — I  feel  considerable  difficulty  in 
dismissing  the  bill  without  costs ;  and  the  only  ground  which 
justifies  my  doing  so  is,  that  the  case,  being  upon  a  covenant 
for  perpetual  renewal,  is  in  that  respect  a  novel  ona  In  /re- 
land,  where  these  covenants  are  more  common,  the  Courts 
have  acted  on  a  more  liberal  principle.     This  case,,  too,  is  a 
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veij  hard  ooe,  for  the  lessee  wiill  lose  £0002.  or  6000L  for  a 
keadb  of  covenant^  whieh  might  be  amply  remedied  by 
500L  Upon  these  oensiderataons^  I  dismiss  the  bill  with- 
out ooeta  


HEARN  t7.  BAKER  ^Tim!^ 

RiOHARD  DEAVIN  made  his  wiU,  dated  in  1836,  as  WfOr-C^- 

Mows: — **  I  give  and  bequeath  all  my  estate  and  efiects,  of  «,SHrWvort.'' 

whatsoever  kind  or  wheresoever  situated,  all  moneys  in  the  .  ^gJIZ 

public  funds  or  securities,  my  freehold  house  in  New  Brent-  gave  aU  his 

ford,  Middleaex,  now  in  the  occupation  of  Mr.  Stevenson,  sonal  property 

my  leasehold  house,  being  No.  3,  St.  Thonuia'  Place  albre-  ^^^fe^"* 

said,  tog€2ither  with  all  my  household  furniture,  plate,  linen,  ?^1\?^®^ 

china^  money,  and  everything  that  I  may  be  possessed  of  at  five  ooumnsby 

the  time  of  my  decease,  or  that  I  may  become  entitled  to  in  £!^^on  of 

any  way  or  kind,  unto  my  dear  wife  Mrs.  Elizabeth  Deavin,  ^^j^ai^rfd- 

for  her  sole  use  and  benefit  during  her  natural  life,  subject  ^  between 

them*  SQu  to 
only  to  such  legacies  and  bequests  as  shall  be  hereafter  be  paid  as 

named,  to  be  paid  to  the  several  parties  after  the  decease  of  ^^  !i^r  tbe 

my  said  wife  Mrs.  Elizahetk  Deavin,  by  my  executors  here-  ^^^_^^ff^ 

inafter  named.     First,  I  desire,  as  soon  as  possible  afiber  the  that,  following 

decease  of  my  wife,  that  my  executors  dispose  of  my  freehold  cHpp,  y,  wol- 

house  in  New  Br&rdford  in  the  best  possible  manner,  and  ^"  the^ur^ 

the  proceeds  arising  therefrom  (after  payment  of  all  and  vivonihip 

every  expense  attending  such  disposal)  to  pay  in  equal  pro-  red  to  the 

portions  between  Mrs.  Sarah  Findlay  (daughter  in  law  of  t^tor'a^wife, 

Mra  Anu  Findlay),  Mary  Atheam,  and  Richard  Atheanti,  ^^^^^^^  ^^ 

my  second  cousins,  and  WUliaTa  Atheam  my  third  cousin,  who  aurvived 

son  of  my  deceased  second  cousin  WiUiam  Atheam,  share  and  died  in' 

and  share  alike.     I  also  give  to  my  five  first  cousins,  Mrs.  ^  ^^^^Id^w 

took  nothing. 

JEfdd,  alao,  that  "  Bunrivora  "  muat  be  construed  to  include  a  sole  aurvivor,  so  that  where 
only  one  of  the  legateea  Burrived  the  widow,  auch  Bur^iyor  took  all  the  atock. 

cc2 
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Mary  Atheam  widow  of  Mr.  Oeorge  Athearn,  Mr&  Ann 
FiruUay,  Mra  Jane  DaUoii,  Mrs.  Sarah  FolaWy  and  Mrs. 
Elizabeth  Jenkine,  or  the  aurvivare  of  them,  the  sum  of 
£1050  SI  10«.  per  cent  Stock,  late  Navy  Fives,  to  be 
equally  divided  between  them,  share  and  share  alike.  I  also 
give  to  my  niece  Ra^^hasl  Jesse,  daughter  of  my  late  sister 
Susanna  Jesse,  ^200  stock  SL  10s,  per  cent  Consols;  the 
whole  of  which  l^^acies  are  to  be  paid  as  soon  as  possible 
after  the  decease  of  my  wife,  it  being  my  particular  desire 
that  she  enjoy  the  whole  of  my  property  as  long  as  she  may 
live;  and  any  other  money  or  moneys,  estate  or  effects,  not 
herein  disposed  of,  to  be  at  the  entire  control  and  free  dis- 
posal of  my  dear  wife  Mrs.  Elizabeth  Deavin,  in  any  manner 
she  may  think  proper.  I  also  hereby  appoint  Mr.  Edward 
West,  of  No.  3,  Upper  Dorset  Place,  Claphamr^oad,  in  the 
county  of  Surrey,  brush  manufiusturer,  and  Mr.  WiUicm 
Baker,  of  the  Excise  Office,  Broad  Street,  and  of  Finery 
Place,  gentleman,  executors  of  this  my  last  will  and  testa* 
ment^  contained  in  two  sheets  of  paper;  and  it  is  my  parti- 
cular request  that  my  executors,  Mr.  Edward  West  and  Mr. 
WHUam  Baker,  do  deduct  for  their  own  use  and  benefit 
20i.  each  out  of  the  l^acies  left  by  me  for  their  trouble" 


The  testator  died  in  1847. 


His  wife  survived  hinL 


The  said  Mary  Atheam,  Sarah  Folow,  and  Elizabeth 
Jenkins,  respectively,  died  in  the  lifetime  of  the  testator, 
and  the  said  Ann  Findlay  survived  the  said  testator,  and 
died  in  the  lifetime  of  his  widow. 


The  Plaintiff  was  the  representative  of  Ann  Findlay,  and 
now  claimed  to  be  entitled  to  the  legacy  to  her. 


CASES  IN  CHANCEKY. 
Mi.RoU,  Q.  C,  and  Mr. Z)icfeww(Wi,  for  the  Plaintiffi 

The  word  "survivors"  in  this  will  refers  to  survivorship 
at  the  death  of  the  testator,  and  not  of  the  tenant  for  life. 
In  Crippa  v.  Wolcott  (a),  the  decision  was  the  other  way;  but 
that  is  explained  by  the  Lord  Justice  Knigkt  Bruce  in  Tay- 
lor V.  Beverley  (b)  to  be,  because  in  Crippa  v.  Wolcott  (a) 
there  was  no  gift  to  the  parties,  except  by  a  direction  to  pay, 
which  made  their  interests  contingent:  Ive  v.  King{c)f 
Oibbs  V.  Tail  (d),  Macdonald  v.  Brice  (e). 

If  this  be  not  the  construction,  then,  if  all  the  legatees 
died  in  the  lifetime  of  the  tenant  for  life,  there  would  be  an 
intestacy. 

Mr.  WiUcock,  Q.  C,  and  Mr.  SeVwyn,  for  the  Defendants. 

Mr.  Itasch  for  other  partiea 

Mr.i2ott,Q.C.,  in  reply. 
Judgment  was  reserved. 
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Vicb-Chancbllor  Sir  W.  Page  Wood: — 

In  this  case  the  question  is,  whether  the  gift  by  the  tes- 
tator's will  to  his  cousins,  or  the  survivors  of  them,  must  be 
construed  according  to  the  rule  laid  down  by  Sir  John  Leach 
in  Crippa  v.  Wolcott  (a).  In  that  case,  as  was  observed  by 
the  Lord  Justice  Knight  Bruce,  there  could  be  no  reason  to 
doubt  about  the  decision;  because,  in  the  will  then  under 
consideration,  there  was  no  gift  except  in  the  direction  for 
payment,  and  therefore  the  parties  who  were  to  take  were 
only  those  named  in  that  direction  for  payment    If  that  can 


(a)4Madd.ll. 
{h)  1  ColL  111. 
(c)  16  Beav.  46. 


{d)  8  Sim.  132. 
{e)  16  Beav.  581. 
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idM^  be  mfuntained  as  a  distinction,  there  is  oertainly  some  gnmnd 
for  contending,  on  the  face  of  this  will,  that  there  was  an 
absolute  gift  to  the  parties ;  and  the  word  **  sarvivors  "  would 
make  it  a  bequest  to  these  persons  and  the  survivors  at  the 
testator's  death,  and  the  payment  only  would  be  postpwied 
until  the  death  of  his  widow,  the  interests  being  vested  at 
the  death  of  the  testator.  But,  I  confess  it  seems  to  me, 
that  the  rule  in  Cripps  v.  Wolcott  (a)  has  been  more  strictly 
observed  than  that;  because,  according  to  this  argument^  if 
by  striking  out  the  word  "  survivors'*  it  appears  that  the  in- 
terests would  be  vested,  the  rule  in  Cripps  v.  Wolcott  (a)  is 
not  to  be  applied.  Tliat^  however,  was  not  the  doctrine  laid 
down  in  Neathway  v.  Read  (6).  In  that  cas^  the  word 
**  surviving''  had  to  be  construed  in  two  senses,  there  being 
on  immediate  gift  to  the  surviving  children  of  CathervM 
Neathway  without  any  previous  life  interest,  so  that  it  was 
only  possible  to  construe  it  to  mean  surviving  the  testator; 
and  there  being  also  a  gift  to  Catherime  Neathway  for  life, 
and,  after  her  death,  to  her  surviving  children,  which  latter 
gift  was  held  to  fall  within  the  rule  in  Gripp»  v.  Wolcott  (a); 
although  no  one  could  doubt,  that,  but  for  the  word  surviv- 
ing, the  interests  of  the  children  would  have  vested  on  the 
death  of  the  testator. 

In  the  win  in  this  caae,  I  find  nothing  whidh  can  make 
any  substantial  difference  in  the  anxstractioii.  There  is, 
firsts  a  gift  of  all  ihe  testaiorls  property  to  his  wife  for  life, 
and  then  the  will  contains  a  gifl^  after  her  death,  to  tbetes> 
tator's  five  cousins  by  name^  •*  or  the  survivors  of  them.'  I 
think  that  the  word  "  survivon''  must  be  taken  to  indude 
the  case  of  one  of  the  legatees  only  surviving;  and  I  cannot 
distinguish  this  case,  in  substance,  from  those  concerning 
which  the  rule  was  laid  down  in  Cripps  v.  Wdcott  (a), 
which  re£9rs  the  words  of  survivorship  to  the  period  of  ibe 
division  of  the  ftmd. 

(a)  4  Mad.  11.  (6)  3  De  G.,  M'N.  &  O.  IB, 
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Ik  the  Matter  of  THE  TRUSTS  of  the  WILL  or     Nav.vjth, 
Mb.  GEORGE  BANKS,  deceased; 

AKD 

Of  the  trustee  RELIEF  ACT,   10  &  11  VICT. 

c.  96. 

Ex  parte  HOVILL 

JLhIS  was  a  petition  for  payment  out  of  Court  of  a  sum   wni—Ci^ 

paid  in  under  the  Trustee  Relief  Act,  by  the  trustees  of  the  ^^J^lt^ue— 

wiU  of  George  Banks,  dated  the  19th  of  July,  1832,  which  ^«wnatty. 

was  as  follows : —  Oift  by  wiU  of 

aU  the  testa- 
tor's Ainded 

«  I  will  and  direct  that  all  my  funeral  charges  and  other  PJJ^'^^^jf^ 
expenses  attending  the  same  shall  be  fiiUy  paid  and  satis-  and  real  estate 
fied,  with  all  convenient  speed  after  my  decease,  by  Sarah  ter&,  she 
BaTika  my  daughter ;  and  I  give  imto  the  said  Sarah  Banks  SXts,^"  and' 
all  my  funded  property  in  the  Bank  of  England,  and  I  also  *^®if^^  ^' 
give  to  my  said  daughter  seven  pieces  of  land,  freehold,  late  way  dispose  of 
Mamship,  in  the  parish  of  Mitcham,  in  the  county  of  Sur-  funded  pro- 
rcy,  called  Blacklands  and  HauWs  Cixmer.    And  I  also  g^jS^ihe^i^L^e 
give  to  my  said  daughter  my  freehold  tenement  and  land  f^''^®''?*j5*^ 
adjoining  in  EaM  Fidds,  Bird's  Eye  Comer,  and  also  one  should  die 
piece  in  Short  BoUted,  as  by  map,  in  the  parish  of  Mitcham,  the  wdd  lan^ 
in  the  county  of  Surrey.    And  I  also  give  to  my  said  IJ^"'^^^ 
daughter  all  my  household  goods,  and  money  and  effects  for  life.  I  wiU 

.1.T  1      i.        1     1.  .J  .   .  11  ,  , ,       anddirectthat 

that  may  be  found,  she  paying  and  receiving  ail  m^  debts;  all  the  funded 

and  the  said  Sarah  Banks  shall  in  no  way  dispose  of  any  of  E^fo  "^  J^^ 

the  aforesaid  funded  property,  but  to  hold  the  same  for  her  ^^^  iieirs,j'or 

^   ^      •''  eYerC'— Held, 

natural  life;  and  if  the  said  Sarah  Banks  should  die  with-  that  s.  took 

out  issue,  then  the  said  landed  property  shall  go  to  Jasper  perty  forltfe^" 

Burchett,  of  the  parish  of  Tootmg  in  the  county  of  Surrey,  l^^J^^^^^^ 

for  his  natural  lifi&     I  will  and  direct  that  all  the  funded  it  belonged 

to  W. 
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1860.        property  shall  go  to  my  granddaughter  Mrs.  WaJker  and 

/^  „         her  heirs,  for  ever.     And  I  also  will  and  direct^  that,  after 

^^"^fpl^"'  the  death  of  the  said  Jasper  BurcheU,  all  the  said  land- 

HoviLL.       ed  property  shaH  go  to  Mrs.  Walker  and  her  heirs,  for 

StiUtmeni.     ever.     And  I  appoint  John  Philips  Wasley,  artist,  and 

Henry  Hale,  calico  printer,  both  of  the  parish  of  MUcham 

in  the  county  o£ Surrey,  to  be  executors  and  trustees  of  Ibis 

my  last  will  and  testament;  and  that  the  said  Jasper Bur- 

chett  shall  not  sell  or  mortgage  any  of  the  aforesaid  freehold 

land/' 

The  testator  died  in  1833,  his  daughter  Sarah  Banks 
died  on  the  31st  of  August,  1854,  and  without  having  mar- 
ried 

Ja,sper  Burchett  survived  the  testator^  and  was  still  living. 

The  funded  property  of  the  testator  was*  transferred  int« 
Court  under  the  Trustee  Belief  Act 

HoviU,  an  assign  of  Mra  Walker,  now  presented  this 
petition  to  have  the  fund  transferred  to  him. 


Arsn^numt.         Mr.  W.  M.  Jamm,  Q.  C,  and  Mr.  De  Oex,  for  the  petition. 

Although  the  testator,  in  the  commencement  of  the  w31, 
gives  all  his  funded  property  to  Mrs.  BarJes,  yet  he  after- 
wards Expressly  directs  that  she  shall  hold  it  for  life  only; 
and  then  there  is  an  independent  sentence  by  which  he 
gives  the  ftmded  property  to  Mrs.  Walker,  through  whom 
the  petitioner  claims. 

But  even  if  this  sentence  be  considered  not  as  an  inde- 
pendent one,,  but  as  qualified  by  the  expression— "if  ^^ 
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sflid  Sarah  Banks  die  without  issue/'  still  this  will  not        1855. 
make  the  limitation  over  too  remote,  for  the  contingency         /^  ^ 
with  regard  to  personal  estate  will  be  held  to  be  restricted  to  ^^^'^jJJJ"' 
a  dying  without  issue  living  at  her  death.     In  Ex  parte       Hovill. 
Wynch  (a),  the  Lord  Chancellor  said,  with  reference  to  deci-     Argwmemi, 
sions  on  questions  relating  to  real  estate,  '*  I  see  nothing  in 
these  decisions  compelling  me  to  hold,  that,  where  technical 
words  are  not  used,  and  where  the  inteiiest  of  the  first  tak- 
er is  expressly  confined  to  an  estate  for  life,  I  am  bound 
to  act>  in  the  construction  of  the  bequest  of  personalty,  on 
principles  derived  from  laws  of  tenure,  and  not  writing  or  in- 
tention;" and  Lord  Justice  Turner  (b)  expresses  a  similar 
opinion.     But  Procter  v.   Upton  (c),  cited  in  Ex  parte 
Wynch  (cJ),  is  so  like  the  present  as  to  afiford  a  direct  autho- 
rity.   There  the  gift  was  of  personal  estate,  in  trust  for  the 
Plaintiff,  to  be  laid  out  in  lands  or  stock,  and  if  he  died  with- 
out issue,  over;  and  Lord Ha/rdwicke  held  that  this  conferred 
on  the  Plaintiff  only  a  life  interest. 

Mr.  Bates  for  the  legal  personal  representatives  of  Mrs. 
Banks. 

The  bequest  to  Mrs.  Walker  cannot  be  construed  inde- 
pendently, even  in  point  of  grammar.  The  sentence  is 
this :  If  the  said  Sa/rah  Bamks  should  die  without  issue, 
then  the  said  landed  property  shall  go  to  Jasper  Burchett, 
for  his  life,  and  also  all  the  funded  property  shall  go  to 
Mr&  Walker;  and  1  also  will  &a  There  being  these  di- 
rections;, the  insertion  of  the  conjunction  is  properly  deferred 
till  the  last  But  the  intention  is  also  clear  not  to  give  the 
funded  property  to  Mrs.  Walker  if  Mrs.  Banks  had  issue. 
There  is  therefore  a  blended  gift  of  realty  and  personalty,  in 
terms  which,  as  to  the  realty,  give  an  estate  tail,  and  which 


(a)  5  De  G.,  M*N.  &  G.  209.  (c)  Cox's  MS.  Op.  70. 

(6)  Id.  225,  226.  (d)  Id,  p.  199,  n. 
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according  to  all  the  autliorities,  must  give  as  to  the  peiBon- 

/»"„        alty  an  absolute  interest 
Banks' Trust; 
ExparU 

HoYiLL.  Mr.  Foohs  for  the  trusteea 


iiff^^fNwni^. 


Mr,  W.  M.  James,  Q.  C,  in  reply. 


Judffmeni.       •ViCE-ChANCELLOR  SiR  W.  PAGE  WoOD: — 

In  this  case  there  is  the  difficulty  which  always  occurs 
where  nothing  but  an  estate  for  life  is  given  to  the  party, 
and  no  estate  is  given  to  the  issue.  I  doubt  whether  the 
issue  take  any  interest  by  implication  from  the  terms  of  the 
gift  over. 

The  case  cited  fromCox's  Manuscripts  seems  to  apply ;  and, 
according  to  that  case,  by  the  words  of  this  will,  Mrs.  Aini9 
took  only  a  life  interest  in  the  funded  property.  The  fund- 
ed and  real  and  personal  property  are  given  to  her,  with  a 
direction  that  she  shall  in  no  way  dispose  of  any  of  the 
funded  property,  ''  but  to  hold  the  same  for  h^  natural  life; 
and  if  the  said  Sarah  Bamks  diould  die  without  issue,  then 
the  said  landed  property  shall  go  toJic^p^  BwrchM  for  his 
natural  life.''  There  is  a  complete  stop  here,  and  then  the 
will  continues:  ''  I  will  and  direct  that  all  the  funded  pro- 
perty shall  go  to  my  granddaughter  Mrs.  WaUcer  and  her 
heirs,  for  ever.''  There  is  a  gift  of  the  funded  property  to 
Sarah  tat  life,  and  then  a  gift  ovet  of  the  real  estate,  which 
might  well  be  construed  to  imply  an  estate  tail  in  her  as  to 
that;  and  then  there  is  a  Ineak,  and  then  agift  of  the  fund- 
ed piH^nrty  to  Mrs.  Walker  absolutely,  v^ch  I  must  hold 
to  be  a  gift  in  remainder,  for  I  am  not  necessarily  driven 
back  to  the  words  '  if  Sarah  Banks  should  die  without  issue ;' 
but  the  will  is  perfectly  consistent  if  it  is  construed  to  give 
Sarah  Batiks  a  life  interest  in  the  funded  property,  and 
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after  Iier  death  to  give  the  same  property  to  Mrs.  WaOcer  i^y 

absolutely.      I   think  that,   after  the  case  of  Sx  parte  ^"}JI*^ 

WyTich  (a)  and  the  authorities  there  referred  to,  I  cannot  BAHK8'*rRU8T; 

hold  otherwise  than  that  Sardk  Ba/nJca  takes  only  a  life  Hovill. 

(a)  6  De  G.,  M*N.  &  G.  188. 


1856. 
DAVIS  V.  KIRK.  March  12«A. 

William  HARDIKO,  by  his  will,  dated  in  1845,  wui-Derise 
gave  and  devised  all  his  freehold  and  copyhold  estates  to  Se»r-a«-f»»— 
Anthony  Davis,  his  heirs  and  assigns,  to  hold  the  same  £?****  ^'^ 
unto  and  to  the  use  of  the  said  Anthony  Davis,  his  heirs  -; — 
and  assigns,  upon  trust  to  sell  all  those  three  closes  therein  the  tettator^s 
specifically  described,  and  to  stand  possessed  of  the  moneys  ^ULte^troi 
to  arise  from  such  sale,  upon  trust  to  pay  all  the  said  testa-  *•«■  "*  ^^»  '^P- 

'^  '^^  .  on  trust  to 

tors  debts,  funeral  and  testamentary  expenses;  and  in  the  pay  the  rents 
next  place  to  pay  the  residue  thereof  to  the  said  testator's  and,  after  hia 
wife  An/nMarddng;  and  as  to  all  the  rest,  residue,  and  re-  2^5^^^**. 
mainder  of  the  said  testator's  real  estate  therdnbefore  given  v^y  the  same 
and  devised  to  his  said  trustee,  upon  trust  to  pay  the  rents  esute  to  aaoh 
and  profits  thereof  xmto  the  said  Anm,  Hardimg  for  her  life;  JhJ^a  answer 
and,  after  her  decease,  upon  trust  to  convey  the  said  residue  *^®x?®"!2t^^"^ 
of  his  the  said  testator's  real  estate  unto  such  person  as  tor's  bei]>«i- 
fihould  answer  the  description  o£  his  heir-at-law;  and  the  thelesoentof 
said  testator  appointed  the  said  Anthony  Davis  executor  of  ^^^had  do- 
lus said  wilL  soended  to  the 

testator  ex 
parte  maternA, 

The  testator  died  shortiy  after  the  date  of  his  will,  and  Sf  hebStilaw 
the  said  Ami  Ha/rdvng,  his  widow,  died  in  1853.  "  equitable 


At  the  time  of  his  death,  the  testator  WiUiami  Ha/rdvng 
was  seised  in  fee  of  copyhold  lands  besides  those  mentioned 
m  the  will,  which  had  descended  to  him  ex  parte  matema. 
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and  these  were  now  claimed  by  his  heir-atrlaw,  and  also 
adversely  by  his  heir  ex  parte  matemL 


Atywmemt,         Mr.  W.  M,  Jamcs,  Q.  C.^  and  Mr.  Jessd,  for  the  Flainti& 

Mr.  RoU,  Q.  C,  and  Mr.  Speed,  for  the  heir  ex  parte  ma- 
tema,  relied  on  Oodbdd  v.  Freestone  (a). 

In  Danvera  iic  Lord  Clarendon  (b)  it  was  decided,  that  a 
bequest  of  personal  property  to  ^.  for  life,  and  after  the 
death  of  ii.  to  the  heir  of  B,,  vested  in  the  person  who  was 
the  heir  of  B.  at  his  death  in  A/e  lifetime,  and  not  in  the 
person  who  was  such  heir  at  A/s  death.  Where  the  gift 
wafl  of  personalty  to  A.,  '*  and  failing  him  by  decease  before 
me,  to  his  heirs/'  and  A.  died  in  the  lifetime  of  the  testator, 
A,*8  next  of  kin  at  the  testator's  death  were  held  to  be  enti- 
tled :  Vaux  V.  Hender8on(c),  Shepp.  Touchstone,  4j46,  Hoir 
lovxiy  V.  HoUoway  (d),  Evans  v.  SaZt  (e),  Oittinga  v.  M^Der- 
mott  (/),  Harris  v.  The  Bishop  of  Lincohi  (g). 

'  Where  real  and  personal  property  are  blended  and  given 
to  the  heir,  it  has  been  held  that  the  heir-at-law  takes  both: 
Gwynne  v.  Muddock(h),  Svxivne  Y,Burton{%),  De  Beauvoir 
V.  De  Beauvoir  Qc),  Boydell  v.  GolighUy  {t),  TeUow  v.  Ashr 
ton  (m),  Mounsey  v.  Blamire  (n). 

Mr.  Oiffard  for  other  parties. 

Mr.  WiUcock,  Q.  C,  and  Mr.  Karslake,  for  the  heir-atrlaw, 
who  was  also  the  customary  heir  of  the  testator. 


(a)  3  Lev.  406. 
(6)  lVem.35. 
(c)  IJ.  &  W.  388,  n. 
(cO  5  Ves.  399. 
(6)  6  Beav.  266. 
(  /•)  2  M.  &  K.  69. 
iff)  2P.  Wm8.136. 


(A)  uvea. 488. 
(t)  15  Ves.  365. 
(k)  3  H.  L.  Gas.  524. 
(0  14  Sim.  327. 
(m)  20  L.  J.,  N.  &,  Chanc,  63; 
15  Jut.  213. 
(n)4Bii88.384. 
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Vicb-Chancellor  Sir  W.  Page  Wood,  without  hearing 
the  counsel  for  the  Defendants,  gave  judgment  as  follows: — 

I  do  not  think  that  theie  is  any  doubt  about  this  case.  I 
have  been  looking  at  the  case  of  Harris  v.  The  Bishop  of 
Lincoln  (a).  The  report  of  it  is  in  the  shape  of  an  argu- 
ment between  the  bar  and  the  Court,  counsel  making  an 
observation  and  the  Court  answering  it  I  find  there  "  it 
was  objected^  that,  if  the  will  should  be  construed  in  such 
maimer  as  to  entitle  the  heir  of  the  mother's  mother  to  the 
estate,  such  will  would  be  void  and  nugatory,  and  the  testa^ 
tor  all  this  while  would  be  doing  of  nothing,  because,  with- 
out any  will,  the  premises  would  go  to  the  heir  of  the 
mother's  mother,  who  was  the  heir-at-law  to  this  estate,  the 
heir  of  the  mother's  father  having  none  of  the  blood  of  the 
first  purchaser.  To  which  the  Court  said,  that  the  testator 
giving  by  his  will  several  annuities  and  charities,  and  then 
saying  that  the  residue  of  the  profits  shotdd  go  to  the  right 
heirs  of  the  mother's  side,  it  was  the  same  thing  as  if  he  had 
said, '  so  &r  I  dispose  of  my  estate,  and  let  so  much  of  it  go 
&om  my  heir  who  otherwise  would  have  had  it^  but  I  wiU 
not  dispose  of  it  any  further  from  the  heirs-at-law  of  the 
mother's  side,  whence  it  came,  and  where  it  would  go  in 
case  I  should  not  give  it  away.'"  In  other  words,  the  Court 
treated  it  as  not  being  a  devise  at  all,  but  considered  that 
the  heir  took  by  his  better  title;  and  that  was  the  principle 
of  the  decision. 

I  think  that  the  answer  to  the  case  of  Oodbold  v.  Free- 
^^one  (b),  which  is  the  only  case  that  touches  this,  is,  that  the 
use  is  the  old  use.  Here  the  devise  is  an  express  devise,  which 
nested  the  whole  fee  simple  in  the  trustees,  and  gave  it  away 
from  the  heir.  The  whole  estate  is  devised  away  from  the  heir, 
and  the  trustees  are  left  to  deal  with  the  legal  fee  simple,  and 
to  convey  it  to  such  person  as  should  answer  the  description  of 

(a)  S  P.  WmB.  136.  _  (6)  3  Lev.  406. 
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the  testator's  heir-at-law.  The  expiession  ''heir-at-law"  is 
somewhat  strong;  but,  independently  of  that,  the  &ct  of  the 
testator  having  devested  the  inheritable  quality  of  the  estate 
by  breaking  the  descent  entirely,  and  giving  the  estate  to  the 
trustees,  and  leaving  them  to  find  out  the  heir,  haspnttkem 
under  an  obligation  to  look  upon  the  heir  as  a  peiaona  de- 
signata^  and  they  cannot  regard  the  inheritable  quality  of 
the  estate,  but  they  must  find  out  the  person  who  answeis 
the  description  of  heir^t-law  of  the  testator.  I  think  that 
there  is  not  any  authority  precisely  in  point;  but  the  prin- 
cij^e  must  be,  that,  when  once  the  descent  is  broken  by  a 
devise  of  the  whole  fee  simple  to  trustees,  upon  trust  to  con- 
vey it  to  the  testator's  heir,  they  are  bound  to  convey  it  to 
the  pers(xi  who  is  heir  of  the  testator  according  to  the  com- 
mon law. 


SIR  EDWARD  BULWER  LYTTON  v.  THE  GREAT 
NORTHERN  RAILWAY  COMPANY. 

1  HE  Plaintiff  Sir  Edvxird  BvZwer  Lytton,  being  entitled 
to  an  estate  for  life  in  possession,  called  the  Knebvxyrih  es- 
tate, in  the  county  of  Hertford^  through  which  the  Defend- 
ants, the  Oredt  Northern  Railway  Company,  were  making  a 
railway,  on  the  5th  of  Jime,  1848,  entered  into  an  agree- 
ment vidth  the  said  company  as  follows: — 

**  Whereas  the  Oreai  Northern  Railway  is  intended  to 
estato^the  raSu  P^*^  through  the  estate  called  the  Knebworth  estate,  in  the 

way  would 

paas,  to  oon- 

Btnict  and  maintain  a  siding  oonneoted  with  their  railway  at  B.,  together  with  all  neeeswy 

approaches  thereto  for  public  uae,  for  the  reception  and  delivexy  of  goods :— i7eU,tha(q)*' 

cific  performance  could  be  decreed  of  the  agreement  to  construct  the  siding  and  approscho 

without  decreeing  the  company  to  maintain  them  when  made. 

Held,  also,  that  the  agreement  did  not  bind  the  companv  to  erect  sheds,  or  to  keep  ooe 
of  their  servants  in  attendance  at  the  siding;  but  that  it  obliged  them  to  oonstruot  a  ijroptf 
siding,  with  approaches  and  a  wharf  or  raised  platform  for  the  loading  and  unloading  of 
goods. 

^M  further,  that  "  necessary  approaches  "  meant  also  "  proper  approaches." 


Railway  Oom^ 
pany^Agree- 
ment — Specific 
Perfonnance 
— Siding — 
**  Necessary" 
and  "proper," 

A  railway 
company 
agreed  with  a 
landowner, 
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posBessioD  of  the  said  Sir  EdAJOwrd  Oearge  Earle  Lyttan 
Buhoer  Lyttan  as  tenant  for  life  thereof  without  impeach- 
ment of  waste,  under  the  will  of  Elizaheth  Barbara  Buhver       ^^" 
LytUm,  dated  the  2l8t  of  July,  1840,  with  remainder  to  his     Tm  Orbat 

NOBTHBRJf 

son  Edward  Buhver  Lytion  for  life,  with  remainder  to  the   iuilwat  Ca 
first  and  other  sons  of  the  said  Edward  Buhver  Lyttan, 
with  divers  remainders  over.     And  whereas  the  said  com- 
pany have  given  notice,  in  due  form  of  law,  to  the  said  Sir 
Edwoflrd  George  EarU  Lyttan  Buhver  Lyttxm,  for  the  pur- 
chase of  such  parts  of  his  said  estates  as  will  be  required  by 
the  said  company  for  the  construction  of  the  said  railway; 
hot  the  said  parties  not  being  able  to  agree  upon  the  price 
and  o(»npensation  to  be  paid  in  respect  thereof  notice  of  aA- 
oertaining  the  same  by  jury  has  been  given,  and  such  price 
and  compensation  will  be  ascertained  by  the  verdict  of  such 
jniy:  and  whereas  it  has  been  agreed  between  the  said 
Great  Northern  Bailway  CJompany  and  the  said  Sir  Ed- 
wird  Oearge  Earle  Lyttan  Bvh/oer  Lyttan,  that  the  said 
Qrtat  Nortkem  Bailway  Company  shall  make  a  siding 
from  their  said  railway  at  a  place  called  Broadwater,  for  the 
purposes  hereinafter  mentioned,  and  also  to  find  and  provide 
such  communication,  or,  in  lieu  of  communication,  to  pur- 
chase the  several  parcels  of  land  hereinafter  referred  to :  Now, 
therefore,  it  is  hereby  agreed  by  and  between  the  said  par- 
ties hereto,  that  the  said  Great  Northern  Railway  Company 
shall  make,  form,  and  construct,  and  hereafter  maintain,  so 
long  as  the  same  shall  be  of  convenience,  a  siding  connected 
with  their  railway  at  Broadwater^  together  with  all  neces- 
sary approaches  thereto  for  public  use,  for  the  reception  and 
delivery  of  goods,  wares,  merchandise,  and  other  matters 
and  things  to  and  from  the  surrounding  neighbourhood,  in- 
cluding the  tenants  and  other  persons  on  the  estate  of  the 
said  Sir  Edward  George  Earle  Lyttan  Bvlwer  Lytton." 

The  Plaintiff  called  upon  the  Defendants  to  perform  their 
said  agreement^  and  received  in  reply  a  letter  from  Mr.  S^y- 
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day  of  December,  1853,  containing  the  following  passage  :— 
**  I  propose  therefore,  if  such  will  be  satisfactory  to  you,  to 
move  this  siding  from  the  '  up '  to  the  '  down  *  lin^  and  make 
a  spur  (to  use  a  railway  technicality)  so  as  to  enable  M 
Staiemetu.  ^^^  empty  waggons  to  be  separated.  To  put  up  signals  for 
day  use,  to  which  period  of  the  twenty-four  hours  the  access 
frowL  the  line  to  the  siding  would  be  limited,  and  to  work 
the  traiSc  from  Welwyn  in  this  way,  namely,  that  all  trucks 
for  the  siding  at  Broadwater  being  left  at  the  Weltuyn  sta- 
tion, would  be  forwarded  thence,  and  all  waggons  to  be  sent 
firom  the  siding  being  moved  by  an  order  &om  Wdwyn,  no 
train  would  be  allowed  to  follow  that  that  was  doing  the 
work  at  Broadwaier,  The  approach  road  made  by  the 
company  will  thus  be  available  to  yourself  and  tenants,  and 
the  question  of  wharves,  cattle  landing  places,  roo&,  &c.  must 
be  left  to  you,  or  such  parties  as  may  desire  to  use  the  sid- 
ing. The  company  cannot  build  them,  nor  can  I,  under  any 
reading  of  the  agreement,  find  that  they  are  so  bound." 

The  bill  prayed  specific  performance  of  the  said  agree- 
ment, and  that  it  might  be  declared,  that,  according  to  the 
true  construction  thereof,  the  Defendants  ought  not  only  to 
carry  out  and  execute  what  was  proposed  in  and  by  the  said 
letter  of  the  12th  day  of  December,  1853,  but  also  to  erect 
a  wharf  or  platform  and  shed,  in  connection  with  the  line 
of  side  rails,  and  to  cause  some  servant  of  the  said  company 
to  attend  for  the  purpose  of  receiving  goods  intended  to  be 
forwarded  by  the  said  railway. 


Argwneiu,         Mr,  WUloocJc,  Q.  C,  and  Mr.  Hetherinffton,  for  the  Plain- 

tie: 

Mr.  JJoft,  Q.  C,  and  Mr.  T,  Stevens,  for  the  company 
The  VlCB^HANCELLOR  reserved  judgment 
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Vicb-Chancellor  Sir  W.  Page  Wood,  after  shortly 
Btating  the  agreement,  continued  as  follows: — 

The  first  question  is,  whether  this  is  an  agreement  of 
which  this  Court  has  jurisdiction  to  direcX  specific  perfbrm- 
anca  The  Plaintiff  would  have  thrown  some  difficulty  in 
hifl  own  way  on  this  point,  if  I  had  adopted  the  construction 
of  the  agreement  suggested  by  him.  I  cannot  however  do 
sa  He  suggests  that  he  is  entitled  not  only  to  have  the 
material  things  mentioned  in  the  agreement  provided,  but 
also  to  have  all  accessory  conveniences,  as  sheds,  and  a  man 
to  wait  at  the  siding,  and  a  crane  to  load  and  unload  goods* 
which,  however,  is  not  asked  for  by  the  bill  But  the  bill 
asks,  that  the  company  may  be  decreed  to  place  there  a  ser- 
vant of  their  own  to  attend  and  receive  the  goods;  and  I 
should  have  had  great  difficulty  in  enforcing  such  an  obli- 
gation as  that  for  all  time  against  the  company,  supposing 
it  to  be  contemplated  by  the  agreement  But  the  words  re- 
fer to  a  material  thing  only.  Nothing  is  said  about  the 
company  carrying  goods.  If  they  do  not»  those  who  desire 
to  use  the  railway  may  do  so  under  the  powers  given  them 
by  the  Acts  of  Parliament;  and  what  the  Plaintiff  is  enti- 
tled to  is  to  have  this  siding  formed,  whatever  it  may  be, 
and  the  necessaiy  approaches  made  thereto  for  public  use, 
for  the  reception  and  delivery  of  goods,  wares,  and  merchan- 
dise, and  other  matters  and  thinga 

The  Plaintiff  not  only  takes  an  extreme  view  of  his  rights 
in  requiring  the  company  to  keep  a  man  at  the  siding,  but 
also  in  requiring  them  to  build  sheda  If  he  had  wished  to 
have  a  station  made,  it  would  have  been  easy  to  have  said  so ; 
the  meaning  of  that  word  is  familiar  to  every  one.  It  is  also 
equally  well  known  that  there  are  things  called  sidings,  on 
which  waggons  are  put  aside  fix)m  the  main  track,  that  people 
may  come  and  remove  their  goods  from  them ;  and  I  can- 
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not  give  much  credit  to  the  witnesses  who  say  that  a  siding, 
according  to  their  interpretation  of  the  word,  means  nnme- 
rous  other  things,  which  may  no  doubt  be  very  convenient, 
but  which  are  not  covered  by  the  true  signification  of  the 
word  According  to  that  construction,  the  words  should  be 
equivalent  to  "  a  siding,  with  all  proper  conveniences  con- 
nected therewith ;"  but  nothing  of  that  kind  is  specified  in 
this  agreement  The  Defendants'  witnesses  on  the  other 
hand  say,  that  the  agreement  contemplates  a  siding  and  no- 
thing else;  but  there  is  also  the  stipulation  for  approaches, 
to  which  I  have  referred;  and  I  cannot  give  a  construction  to 
the  agreement  which  would  omit  any  of  the  words. 

What  was  proposed  to  be  done  by  the  Defendants  included 
something  partly  for  their  own  convenienca  It  is  for  the 
company's  advantage  to  carry  goods>  and  it  is  their  duty  to 
put  up  signals,  and  to  take  all  means  necessary  to  prevent 
accidents  by  collisions. 

The  secretary  of  the  company  wrote  a  letter  to  the  Plaintifl^ 
in  which  he  says,  amongst  other  things,  "  the  approach  road 
made  by  the  company  will  thus  be  available  to  yourself  and 
tenants,  and  the  question  of  wharves,  cattle  landii^  places, 
roo&,  &c.,  must  be  left  to  you»  or  such  parties  as  may  desire 
to  use  the  siding." 

There,  it  seems  to  me,  though  the  point  of  difference  is 
so  small  that  I  do  not  intend  to  give  costs  on  either  side, 
the  company  do  set  up  a  claim  to  be  exempted  firom  per- 
forming part  of  their  obligation  under  the  agreement  The 
Plaintiff  is  entitled  to  a  wharf  or  raised  platform.  He 
claims  also  to  have  sheds,  and  one  of  the  company's  porters 
constantly  in  attendance;  as  to  these  I  see  nothing  in  the 
agreement,  and  if  there  were  any  such  stipulation  as  the 
last,  it  would  be  difficult  to  decree  specific  performance  of  it 

Then  the  next  question  is,  what  is  to  be  done  with  that 
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clause  which  says  that  the  company  are  to  maintain  the 
aiding.  I  think,  as  to  this,  that  it  is  no  objection  to  a  bill 
for  specific  performance  of  an  agreement  to  construct  a  work 
of  this  kind,  that  there  is  a  clause  in  the  agreement,  that 
the  party  making  it  shall  keep  it  in  repair  when  made. 

I  may  order  that  the  work  shall  be  done;  and  the  ques- 
tL<Hi  of  repairs  will  be  a  matter  of  inquiry  when  a  breach  of 
that  part  of  the  agreement  occurs.  There  is  no  question  of 
specific  performance  as  to  that  part  of  the  agreement  at  pre- 
sent. 
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Tlie  order  must  be  as  in  Samderson  v.  The  Cockenrnouth 
a/nd  Workington  Railway  Company  (a).  A  reference  must 
be  made  to  Chambers  to  see  that  the  work  is  duly  per- 
formed. And  I  must  adopt  the  decision,  that  the  word 
^  necessary''  in  this  agreement  means  also  ''proper." 


DxcLAaBy  that,  acoording  to  the  tme  constraction  of  this  agree- 
ment^ the  company  ought  to  make,  form,  and  construct^  in  a  conve- 
aieat  place  at  or  near  BroadwaUr,  a  aiding,  with  mmh  approaches 
tiiereto  as  maybe  neceaaary  and  proper  for  the  oonveni^t  nse  of  the 
aiding,  and  for  the  reception  and  deliveiy  of  goods,  wares,  merchan- 
dise, and  other  matters  and  things. 

Bat  that  the  company  uee  not  bound  to  provide  sheds  or  other 
conyeniencesy  except  as  aforesaid. 

Refer  it  to  Chamber^  if  the  parties  diSer,  to  inquire  whare  or  by 
what  means  the  same  is  to  be  done. 

Ko  eoBto  (A  either  side. 


DecTU. 


(a)  11  Bear.  497 ;  2  H,  &  T.  327. 
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^?iiA!^  BLINSTON  V.  WARBURTON. 

WUl^Con-  1  HE  will  of  Joseph  Blinston,  dated  in  1822,  coiitained  a 

eentory  Devite  devise  as  foUows : — "  I  give  to  my  daughter  Sarah  a  dwell- 

outultL^  ing-house  and  cottages  adjoining,  known  by  the  name  of 

^MiaZ  Otue—  Jf(ig*8  Head,  situated  in  Lymm  Booth  land,  in  consideration 

— —  that  she  pay  to  Arvn  Chorley,  or  her  heirs,  601  by  instal- 

1822  of  real  ments  of  102.  per  annxmi  for  five  years,  to  commence  paya- 

i^ncondi-  ^^®  twelve  months  after  my  decease ;  but  in  case  my  daugh- 

tion  t|^  she  iq^  Sarah  dies  without  lawful  issue,  the  before  said  dwell- 

pay  502.  to  ^. 

byinBtalmeiitB  ing-house  and  cottages  shall  go  to  my  son  Thomas,  or  his 
but  in  cITs!  heirs,  in  consideration  that  he  pays  to  my  son  Joseph,  or  his 
^^  ^hVkld  ^®™»  *^®  ^°^  ^f  2^^^  twelve  months  after  my  danigkter 
to  go  to  r. or    Sarah's  decease" 

his  hein,  "  in 
coDflideration 

that  he  pay*  The  testator  died,  and  Sarah  afterwards  married  the  De- 
heirs  the  anm  fendant  Bennett,  and  died  without  having  had  any  issue, 
^^]^'^2^**  but  having  previously  executed  a  disentailing  deed,  by  which 
thedeathofS.":  gho  affected  to  convey  the  property  to  trustees,  upon  trust 

•'—Sd/w,  that  , 

the  gift  con-  for  the  survivor  of  herself  and  her  husband.  Her  husband 
afeeain^eby  Survived  her,  and  had  possession  of  the  title  deeds. 

reason  of  the 

^odtibat the  '  These  &cts  were  stated  in  a  special  case,  in  which  Joeeph 

tottSTe^e^  ^Ims^OTi  and  the  assign  of  Thonuis  Blinston's  interest 

upon  her  were  PlaintiflBs,  and  the  husband  of  Sarah  Bennett  and  the 

issue  thenliv-  trustees  of  the  disentailing  deed  were  Defendants;  and  the 

^BcSm  that  questions  were,  whether  the  Defendants  or  the  Plaintift  tke 

the  executory  aggign  of  ThoTTUis,  were  entitled  to  possession  of  the  title 

pay  the  2502.     deeds,  and  whether  the  2502.  was  a  valid  charge  upon  the 

twelve  months 

after  the  death  property. 

of  5. 

WM  V.  Lewis  

(1  Atk.  482) 
distinguished. 

The  Court  has  no  jurisdiction  to  order  the  costs  of  all  parties  to  a  special  case  to  be  paid, 
unless  there  isa  fund  in  Court  The  proper  course  is  to  insert  in  the  special  esse  a  questioB 
out  of  what  estate  or  fiind  the  costs  should  be  paid. 
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Mr.  R6U,  Q.  C,  and  Mr.  0.  HaU,  for  the  Pbdntiffs,  relied 
on  NichoUa  y.  Hooper  (a),  in  which  the  devise  was  to  the 
testator's  wife  for  life,  and  after  her  decease  to  his  son  Tho- 
rML8,  his  heirs  and  assigns,  for  ever:  Provided,  if  ThoToas 
died  without  issue  of  his  body,  then  the  testator  bequeathed 
to  his  daughters  M,  and  E,  200^.,  to  be  paid  out  of  his  es- 
tate within  six  months  after  the  decease  of  the  survivor  of 
the  wife  and  son ;  and  the  dying  without  issue  was  construed 
to  mean  dying  without  issue  living  at  the  death  of  Thomas, 
—They  cited  also PMa  Y.Brovm(b),  Doe  d.Kmg  v,Fro8t(c), 
and  Kavcmagh  v.  Morkmd  (d).  [The  Yice-Chancellor 
referred  to  Doe  v.  Webber  (e),  and  Ex  parte  Davies  (/).] 
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Hr.  WiUoock,  Q-  C,  and  Mr.  0.  L.  RusseU,  for  some  of 
the  Defendanta — ^The  gift  conferred  an  estate  tail:  Doe  d. 
Cannon  v.  RucasUe  (gr).  Doe  d.  Jones  v.  Davies  (h),  Oreen^ 
V)ood  V.  Verdon  (i). 

Hr.  Horsey,  for  the  trustees,  cited  Wyld  v.  Lewis  (k). 

Mr.  RoU,  Q.  C,  in  reply. 

Judgment  was  reserved. 


Yick-Chancellob  Sm  W.  Page  Wood: — 

The  question  in  this  case  is,  whether  the  gift  by  tiie  will 
of  Joseph  Blmston  to  his  daughter  Sarah  conferred  on  her 


(a)  2YmL  685;  1  P.Wms. 

Ida 

{J>)  Cro.Jae.591. 
(e)  3  R  &  Aid.  546. 

(d)  Kay,  16. 

(e)  IB.  &  Aid.  713. 


(/)2SinLN.S.114. 
(^)  8  C.  R  876. 
(A)  4  R  &  Ad.  4a 
(0  1  Kay  &  J.  74. 
(k)  1  Atk.  439. 
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tax  estate  in  tail,  or  an  estate  in  fee  simple,  with  an  eiecu- 
toiy  devise  over  in  the  event  of  her  dying  without  leaving 
issne  living  at  her  deathu  The  will  is  veiy  inartifieially 
drawn,  it  contains  a  gift  in  the  following  tenns: — 

''  I  give  to  my  daughter  Sa/rah  a  dwdHng-^boiise  and  cot' 
tages  adjoining,  in  eonsideration  that  she  pay  to  Afm  Ohm- 
ley,  or  her  heirs,  SOI  by  instalments  of  102.  per  annum  for 
five  years,  to  commence  payable  twelve  months  after  my  d^ 
oeasa''  By  this  gift  Sarah  wonld  take  the  fee  simple;  on 
acconnt  of  the  condition  attached  to  it  The  will  oontinUM : 
"  But  in  case  my  daughter  Barak  dies  without  lawful  issa^ 
the  before  said  dwelling-house  and  cottages  shall  go  to  my 
son  ThoTnaa,  or  his  heirs,  in  consideration  that  he  pays  to 
my  son  Joseph,  or  his  heirs,  the  sum  of  2502.  twelve  months 
after  my  daughter  8a/rah's  decease." 

It  is  clear,  upon  the  authorities,  that  if  apt  words  of 
limitation  had  been  used,  and  an  estate  in  fee  so  given  to 
Sarah,  the  case  would  have  been  within  the  rule  laid  down 
in  Doe  v.  Froet  (a)  and  Doe  v.  Webber  (6) ;  and  the  fee  simple 
would  have  passed,  subject  to  a  valid  gift  over,  because  the 
payment  was  directed  to  be  made  within  twelve  monthsaf- 
ter  the  decease  of  Sarah,  which  points  to  a  limited  period 
within  which  the  dying  without  issue  contemplated  by  the 
testator  was  to  take  place,  and  therefore  it  resembles  the 
words  used  in  those  cases.  In  the  late  Mr.  Prior^e  valuable 
book  the  cases  are  collected.  In  Wyld  v.  Lewie  (c),  Lord 
Sardwicke  held,  that  a  similar  gift  conferred  an  estate  tail, 
and  he  gives  as  the  reason,  his  desire  to  secure  the  estate  to 
the  testator's  grandchildren,  in  a  note  in  his  own  manu- 
script, which  is  given  in  West's  Reports,  311.  The  devise 
in  that  case  was  to  the  testator's  wife  of  all  his  lands  not 
settled  in  jointure  generally,  words  which  were  not  sufScient 


(a)  aR&Ald.546.       (6)  1  B.  &  Aid.  713.        (c)lAtL432. 
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topaasthe  fee  siinple;  and  "  if  it  shall  happen  that  my  said         1866. 
wife  Mizabeth  shall  have  no  son  nor  daughter  by  me  begot-      blikbton 
ten  on  the  body  of  the  said  Elizabeth,  and  for  want  of  such    ^^  ^^^ 

isBue,  then  the  said  premises  to  return  to  my  brother  John         

WyJd,  if  he  shall  be  then  living,  and  his  heirs,  for  ever,  only       *<v»«w- 

paying  to  his  two  brothers  {A.  and  B.)  the  sum  of  150i. 

within  one  year  after  the  decease  of  the  said  ElizabeiJu" 

The  words  there  were  remarkably  similar  to  the  language 

used  in  this  case;  and  Lord  Hardwicke  held  that  an  estate 

tail  was  created,  and  he  said  that  "  the  direction  for  the 

payment  of  1 502.  within  a  year  are  very  proper  circumstances 

in  general  to  be  made  use  of,  to  induce  the  construction  con^ 

tended  for  by  the  Plaintifls,  and  what  may  seem  to  imply 

an  intent  in  the  testator,  that  the  interest  of  John  Wyld 

under  the  will  should,  if  at  all,  oommence  on  the  death  of 

EUzabeth;  but  if  the  preceding  words  are  proper  to  create 

an  estate  tail,  the  legal  operation  of  them  cannot  be  con-i 

trolled  by  those  subsequent  provisions." 

I  notice  this  case  because  it  meets  <me  part  of  the  argu- 
ment»  that  the  payment  was  to  be  made  within  a  year,  and 
therefore  there  was  to  be  that  interval  after  the  death  of  the 
first  devisea  Lord  Hardwicke  says,  the  gift  over  was  to 
take  effect  upon  a  failure  of  issue  at  the  death  of  the  first 
taker,  and  a  period  was  given  afterwards  in  which  to  make 
the  payment  Part  of  the  report  in  Athyna  is  exactly  to  the 
same  effect  as  that  in  West,  but  in  the  latter  it  is  stated  as 
noticed  by  Pruyr,  par.  118,  that,  from  the  Lord  Chancellor's 
memorandum  added  to  his  own  note  of  the  case  (West,  311)i 
it  appears  that  the  prevailing  idea  in  his  mind  was,  to  put 
such  a  construction  on  the  wiU  as  would  secure  the  estate  to 
the  testator^s  grandchildren.  He  evidently  relied  on  that 
considerably  in  the  first  part  of  his  judgment. 

Here  I  find  a  gift  for  the  benefit  of  Scvrah,  and  then  a 
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gift  over  iD  words  which,  referring  to  a  payment  to  be  made 
by  the  executory  devisee  within  a  year  after  the  death  of  the 
first  taker,  would,  unless  Sarah  took  an  estate  tail,  tend  to 
shew  that  the  limitation  over  was  intended  to  take  effect  (Xl 
her  death  without  issue  at  a  particular  period ;  and  the  result 
would  be,  that  there  would  be  a  gift  for  life  to  Sarak,  no  gift 
to  her  issue,  and  yet  the  estate  was  not  to  go  over  except  od 
£Eulnre  of  the  issue  of  Sarah,  And  I  have  first  to  consider 
whether  it  was  the  testator  s  intention  to  give  any  interest 
to  sudi  issue;  and,  secondly,  whether,  if  the  issue  £uled 
within  a  limited  period,  it  was  his  intention  to  give  the 
estate  over  to  the  executory  devisee.  It  would  seem  an  ab- 
surd intention  to  impute  to  the  testator,  and  Lord  Hard- 
vricke  refers  to  that  absurdity,  that  Sarah  should  take  mere- 
ly a  life  interest,  that  her  issue  should  take  nothing,  and 
yet,  if  Sarah  died  without  issue,  and  only  in  that  case,  there 
should  be  a  devise  over. 


In  Doe  v.  Webber  (a)  the  Court  distinguishes  the  case 
in  that  respect,  saying,  that  when  you  find  a  gift  in  fee  io 
the  first  instance,  the  issue  then  take  by  representation,  and 
the  gift  over  is  amply  a  qualification  of  the  larger  estate 
previously  given;  and  that  is  consistent^  because  the  issue, 
if  any,  would  take  by  virtue  of  the  first  gift^  and  if  there  be 
no  issue,  it  is  reasonable  that  there  should  be  an  executor; 
devise. 


In  Wyld  V,  Leivie  (b)  Lord  Ha/rdwicke  says,  "  It  i 
dear  firom  the  words  of  the  will,  (as  to  all  my  wordly  estate), 
which  introduce  the  disposing  part  of  the  will,  that  the  tes- 
tator intended  to  make  an  absolute  disposition  of  his  whole 
estate  by  his  will,  and  not  suffer  any  part  to  descend  as  un* 
disposed  of  in  case  of  any  contingency;  and  as  he  intended 


(a)  1  B.  &  Aid.  713. 


(6)  1  Atk.43S. 
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a  disposition  of  the  whole  by  his  will,  the  objection  that  the  185e. 
grandchildren,  by  this  construction,  are  liable  to  be  excluded,  blutstok 
is  a  yeiy  strong  argument  for  construing  this  an  estate  tail;  -^^^' 
and  the  inclination  to  avoid  this  absurdity  has  been  the 
principal  reason  for  construing  words  of  the  singular  number, 
and  which  are  properly  descriptive  of  particular  persons  only, 
in  a  collective  sense,  as  including  all  the  descendants  of  the 
first  taker :"  that  is  referring  to  the  words  "  son  "  or  "  daugh- 
ter." The  real  rule  is  admirably  extracted  from  the  cases 
by  Prior,  par.  104 : — "  A  comparison  of  the  cases  of  Wyld  v. 
Lewis  (a)  and  Simmons  v.  Sim/nums(b\  with  the  other  cases 
under  the  respective  subdivisions  in  which  they  will  be  found, 
will  perhaps  warrant  the  following  general  conclusion :  'That 
when  there  is  nothing  in  the  will  to  give  an  estate  to  the 
issue,  or  to  give  the  ancestor  more  than  a  life  interest,  words 
in  the  limitation  over  not  directly  expressing,  but  which  in 
the  generality  of  cases  would  be  considered  as  intimating  an 
intention  on  the  part  of  the  testator,  that  the  fiulure  of  issue 
should  be  confined  to  a  limited  period,  shall  not  have  this 
effect;  but  that,  on  the  contrary,  the  gift  over  shall,  if  pos- 
sible, be  construed  as  taking  effect  on  an  indefinite  failure 
of  issue,  for  the  purpose  of  creating  according  to  the  rule 
stated  (c)  an  estate  tail  in  the  ancestor,  and  thereby  secur- 
ing a  devolution  of  the  property  to  his  issue.' " 

I  think  that  it  is  impossible  to  put  it  better  than  in  those 
words;  and  applying  that  doctrine  which  seems  to  be  Lord 
Bardwicke's  own  view  in  Wyld  v.  Lewis  (a),  though  I  find 
no  case  where  the  fee  simple  in  the  first  taker  was  merely 
a  constructive  fee  simple,  but  only  cases  where  there  was  an 
absolute  limitation  to  the  party  and  his  heirs;  yet  where  I 
can  give  to  the  words  "  failure  of  issue,''  restricted  as  in 
this  case,  a  meaning  which  implies  failure  within  the  limit- 

(a)  Prior,  8. 118.  (c)  Prior,  a.  179. 

(b)  Id.,  8. 135.  (cQ  1  Atk.  432. 
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ed  period  after  the  death  of  the  first  taker,  and  I  am  not 
driven  to  a  contrary  conclusion  by  the  absurdity  of  giving 
only  a  life  estate  to  the  parent  and  no  interest  to  the  issoe, 
I  am  obliged  to  construe  the  limitation  over  to  refer  to  the 
death  of  the  first  taker.  I  think  that  there  is  no  such  ab- 
surdity in  this  case,  and  I  may  hold  that  the  whole  fee 
simple  passed  by  the  first  gift,  and  then  the  gift  over  would 
be  good,  being  confined  to  the  proper  limited  period. 
Therefore  the  Plaintiff  Thomas  Elmston  is  entitled  to  the 
deeds,  and  the  250{.  is  a  valid  charge  on  the  property. 


With  respect  to  costs,  upon  a  special  case  there  should 
either  be  some  arrangement  between  the  parties,  or  there 
should  be  a  question  in  the  case  out  of  what  fond  they  ought 
to  come.  I  do  not  think  I  have  jurisdiction  to  order  the 
payment  of  the  costs,  there  being  no  fund  in  Court 


April  Qth. 


MATTHEWS  v.  WINDROSS. 


WtU-^Con- 
ttrvction — 
Ind^nite  De- 
vise— Charffe 
— Fee  Simple 
—Life  Eetate. 


The  will  of  WUMam  Wi/ndrosa,  dated  in  1820,  was  as  fol- 
lows:— *'  I  give^  devise,  and  bequeath  imto  my  dear  wife 
Elecmor  all  the  lands  called  Dove  Acre  and  Blake  SteeU 
closes,  with  a  bed  and  furniture  for  one  room,  such  as  she 
Devise  in  1820  may  fix  on  after  my  decease,  for  and  during  the  term  of  her 
and*Atouie  iiatural  life;  and  from  and  after  her  decease,  then  I  give, 
f^*r  f^"  ^®  devise,  amd  hequeaOi  wnto  my  son  Joseph  Wvndross  ike 
after  her  Dove  Acre  dose,  also  the  first  low  Blake  SteeU  dose,  wUh 
jl^bI  and  c.   ^  cow-hov^  olso  Die  dweVrng-hxyase  he  now  lives  in,  with 

tothetertar 
tor'a  son  /., 

without  words  of  limitation.  Sabsequentlr  a  devise  of  aa  aanidty  of  lOl,  to  D.  for  lin^  to 
be  paid  out  of  estate  A,  by  J^'^-Held,  that  /.  took  an  estate  in  fse  simple  in  A,,  but  a  lift  es- 
tate only  in  B,  and  O. 
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all  the  appurteiiaikcefi  belonging  thereto.  I  also  give^  devise, 
and  bequeath  unto  mj  son  James  Windroaa  the  sum  of  802. 
given  to  me  by  bis  undo  WHUa/m,  KnowUa;  I  therefeie  ap- 
point the  said  sum  to  be  paid  out  of  the  following  land  here- 
after mentioned;  that  is  to  say,  the  second  £2a^6i8^Uclo6ei 
called  Barm  dose,  also  another  dose  adjoining  Mr.  Wright 
$niHu8thwaite  lane  end,  and  with  the  hedge  adjoining;  now 
belonging  to  the  other  low  fidd,  also  to  be  subject  to  make 
luB  own  gate.  I  give,  devise,  and  bequeath  unto  my  son-in- 
law  Stephen  STuiih  the  third  Blake  SteeU  close,  adjoining 
Mr.  Robaon's  land;  also  two  other  closes,  called  Blake  SteeU, 
adjoining  the  lane.  Also  /  gvoe,  devise,  and  beqtLeaOi  uvUo 
my  son  David  Windross,  now  in  Ja/maica,  if  he  ever  comes 
back  again  to  reside  in  Engkmd,  the  sum  of  lOL  a  year 
during  his  natural  Ufe,  to  be  paid  out  of  the  Dove  Acre 
do8e  by  my  son  Joseph  Windross.  I  give,  devise,  and 
bequeath  unto  my  son  John  Wvndross  all  my  other  landfif, 
messuages,  and  tenements  not  hereinbefore  disposed  of,  and 
all  my  stock  in  trade,  and  Seuming  dead  and  live  stock,  of 
whatsoever  description  it  may  be,  subject  to  pay  all  my  just 
debts  as  executor.  Also,  I  do  hereby  appoint  my  son  John 
Wvndross  sole  executor  and  residuary  legatee  of  this  my  last 
will,  hereby  revoking  all  former  and  other  wills  by  me  made» 
and  do  declare  this  only  to  be  my  wilL" 
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Mr.  RoU,  Q.  Q,  and  Mr.  Hv/mphry,  for  persons  represent-     Argument. 
ing  Johm,  Wi/ndross. 

The  gift  to  Joseph  conferred  on  him  an  estate  in  fee  in 
Dove  Acre,  and  estates  for  life  only  in  the  other  property 
given  to  him. 

Mr.  C.  HaU,  for  persons  representing  Joseph  Wvndross, 

Joseph  Wimdross  took  an  estate  in  fee  simple  in  aU  the 
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property  devised  to  him.  When  the  testator  intended  to 
confer  a  life  estate,  he  so  expressed  himself;  and  therefore 
the  inference  is,  when  he  makes  an  indefinite  gift^  that' it  is 
intended  to  confer  a  fee  simple.  But  in  Dove  AcreaX  least 
a  fee  simple  was  given  by  means  of  the  charge  upcm  it: 
Doe  V.  Sndlvng(f£)\  and  this  strengthens  the  implication  as 
to  the  other  estates  given  to  Joseph,  Moreover,  Dove  Acre 
was  most  probably  intended  to  be  used  in  the  clause  creating 
the  charge  as  a  generic  name  referring  to  all  the  estates 
previously  given  to  Joseph. 


Mr.  RoU,  Q.  a,  in  reply. 


Judgment.      ViCB-ChANCELLOR  SiR  W.  PaGE  WoOD: — 

There  is  only  one  point  in  this  case  which  requires  much 
consideration,  namely,  whether  or  not^  coming  to  the  condu- 
sion  that  one  of  the  gifts  in  this  will,  in  which  there  are  no 
words  of  limitation,  confers  a  fee  simple  on  Joseph  WindroeSf 
I  am  bound  to  extend  that  construction,  so  that  having  con- 
strued in  this  manner  one  indefinite  gifty  I  must  hold  the 
others  to  have  a  like  effect ;  and  I  am  of  opinion  Ihat 
I  cannot  do  so,  and  that  it  would  be  going  further  than, 
upon  a  proper  construction  of  the  testator's  intention,  I  am 
warranted  to  go. 

In  any  will  it  is  necessary  to  construe  the  intention  fix>m 
the  expressions  actually  used ;  and  the  Courts  always,  as  b 
Doe  V.  SneUmg  (a),  most  reluctantly  decide  that  a  gift  of 
land  without  words  of  limitation,  by  a  will  under  the  old  law, 
will  not  pass  the  fee  simple,  though,  as  Lord  Mcmsfidd  said, 
a  testator,  when  he  gives  a  house  indefinitely,  probably  in 
his  own  mind  means  the  same  as  when  he  gives  ahorse;  for, 


(a)  5  East)  87. 
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unless  something  is  expressed  in  the  will,  it  is  a  settled  rule, 
that  such  a  gift  of  real  estate  under  the  old  law  conferred 
only  an  estate  for  Ufa  If  there  is  a  charge  on  the  devisee 
personally,  or  in  respect  of  the  property  devised,  of  payments 
which  may  make  him  a  loser,  unless  he  take  the  fee  simple, 
in  that  case  he  is  held  to  take  the  fee.  That  is  clearly  ex- 
pressed by  Lord  EUenborough  in  Doe  v.  Sndlmg  (a),  where 
the  devise  was — "  Also  I  give  and  bequeath  unto  the  said 
George  SneJU/ng  and  Sarah  his  wife ''  real  and  personal  es- 
tate, ''  after  having  thereout  first  paid  and  discharged  all  my 
just  debts  and  funeral  expenses;"  and  Lord  EUenborough 
said, ''  We  must  read  it  as  one  entire  sentence,  beginning  at 
the  words,  '  also  I  give  and  bequeath  unto  the  said  Oeorge 
SneHingand  Sarah  his  wife,"  &c.,  for  the  words  '  I  give  and 
bequeath '  occur  only  once.  If  th«i  the  sentence  include 
the  real  as  well  as  personal  property,  and  the  debts  are  to 
be  thereout  paid  by  the  devisees,  it  differs  this  case  firom  the 
case  otDenn  v.  MeUor  (b),  and  that  class  of  cases,  where  the 
land  is  devised  only  after  payment  of  debts :  for  there  the 
thing  itself  is  not  given  to  the  devisee  till  after  those  charges 
have  been  first  satisfied.  But  where  the  devisee  is  to  pay 
the  charge  out  of  the  land,  he  must  first  take  the  interest  in 
the  land.  This  brings  the  case  within  that  of  Doe  v.  Ri- 
chards (c),  the  doctrine  and  principle  of  which  is  right, 
though  perhaps  the  words  to  which  it  was  applied  will  hardly 
sustain  the  application,  as  was  considered  by  many  of  the 
Judges  on  the  decision  of  the  case  of  Moor  v.  MeUor  (d)  in 
the  House  of  Lords.  That  was  a  devise  of  lands,  '  his  lega- 
cies and  funeral  expenses  being  thereout  paid;'  and  those 
words  were  holden  to  carry  the  fee,  being  considered  the 
same  as  if  the  devisor  had  said,  'being  by  him  (the  de- 
visee) thereout  paid.'  And  if  those  words  had  been  add- 
ed, the  application  of  the  doctrine  would  unquestionably 
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(a)  5  East,  87. 

(6)  5T.R.568;  2  R  &  P.  247. 


(c)  3  T.  R.  366. 
(rf)  2  K  &  P.  262. 
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hare  been  right''  That  is  the  very  case  now  before  me. 
"  The  doctrine,  however,  has  been  long  established.''  In 
a  pirevious  part  of  his  judgment  he  says,  "  Where  debts  or 
annuities  are  to  be  paid  by  the  devisee  at  all  events^  out  of 
the  estate  in  his  hands,  the  devisee  must  take  a  fee,  other- 
wise the  charge  might  be  greater  than  the  estate  devised, 
and  he  would  be  a  loser.''  In  a  subsequent  part,  again  he 
says,  ''I  am  dear  that  the  debts,  &c.  were  personal  diaiges 
upon  the  devisees  in  respect  of  the  property  devised  to 
them." 


The  case  here  is,  that  three  estates.  A.,  B,,  and  C,  are  de- 
vised to  Joseph  Wmdrassy  he  paying  out  of  ^.  an  anntdtj 
to  his  brother  David,  It  cannot  be  necessary,  to  prevent 
Joseph  from  being  a  loser  by  this  gift,  that  he  should  take 
an  estate  in  fee  simple  in  estates  B.  and  C.  He  cannot  pos- 
sibly be  a  loser,  because  the  annuity  is  only  chaiged  on  estate 
A.;  and  if  that  should  be  eidiausted,  there  is  no  charge  upon 
the  devisee  Joseph  in  respect  of  the  annuity.  Even  if  he  ex- 
hausts estate  A.  in  paying  the  annuity,  he  is  no  loser.  Tbe 
annuitant  cannot  come  upon  him  for  anything  more,  because 
it  is  out  of  that  estate  A.  alone  that  his  annuity  is  to  be  paid. 
Therefore,  it  is  not  necessary  to  give  to  Joseph  the  fee  sim- 
ple of  estates  B,  and  C,  in  order  to  enaUe  him  to  pay  this 
annuity. 

The  true  answer  to  the  argument,  that  this  would  be  giv- 
inga  difiEerent  construction  to  similar  words  in  the  same  will, 
is  that  that  is  not  the  effect  of  such  a  decision,  because  there 
are  words  charging  estate  A.  with  an  annuity,  and  there  axe 
no  words  of  charge  superadded  to  the  devises  of  estates  B, 
and  C 


Construing  each  gift  according  to  the  whole  tenor  of  the 
will,  I  think  it  is  impossible  to  hold  that  Dove  Acre  is  a  ge- 
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neric  name  by  which  the  testator  meant  to  describe  all  the 
subjects  of  his  previous  gift  to  Joseph. 


Dbclasb  that  the  fee  simple  of  Dow  Acre  was  devised  to  Jasephy      Minmte  of 
bat  that  the  reversion  after  his  death  in  ihe  other  estates  devised  to        Decree. 
hizn,  forms  part  of  the  testator's  general  estate. 


MACRAE  V,  SMITH. 
PANTON  V.  SMITH. 

1 HESE  were  two  administration  suits.  CrtdUort*  SuU 

— Staying  Prth 

The  first  was  a  suit  by  creditors  on  behalf  &c.,  stating,  ^erm^-Diaeo' 
that  the  testator  was  indebted  to  them  for  money  exp^ided  ^^  ^^liT** 
by  them  in  r^airing  a  ship  belonging  to  the  testator,  at  ^"^  Cowrt. 
Movimei/n  in  the  East  Indies,  where  the  Plaintiffs  resided.  On  an  applloa- 
The  three  executors  and  devisees  in  trust  of  the  testator  madeto^ya 
were  Defendants.    And  the  bill  stated  that  the  vouchers  croditora' suit 

/.        ,  .  because  of  a 

and  documents  relating  to  the  expenses  of  such  repau^  were  decree  obtain- 
in  the  hands  of  the  executors.     Interrogatories  had  been  fil-  ^nistration 
ed  and  delivered;  but  no  answer  had  been  put  in.    The  "^^^f^^^^*. 
second  suit  had  been  since  instituted  by  two  of  the  testator's  tuted  by  two 
three  executors  against  the  third,  and  a  decree  had  been  ob-  tors  against 
toinedinthiflsuit.  *L*^'„'S 

evidence  of 

The  Plaintifife  in  Pcmton  v.  Smith  now  moved  in  these  *he  amount 

of  asaeta  re- 

soits,  to  stay  all  proceedings  in  the  suit  of  Macrae  v.  Smith,  ceived  by  the 

executors,  and 
— — —  as  it  appeared 

that  the  cre- 

Mr.  RoU,  Q.  C,  and  Mr.  Oiffard,  for  the  motion.  ditor's  case  in 

the  first  suit 

Mr.  Jcmies,  Q.  C,  and  Mr.  Hemmi/ifig,  contra.  voSchera  «d 

documents  in 
the  hands  of  the  executors,  the  Court  ordered  the  motion  to  stand  over  until  the  executors 
had  put  in  their  answer  in  that  suit. 

8aMe,  that  a  creditor  whose  suit  in  equity  is  stayed,  as  well  as  a  creditor  who  is  restrain- 
ed from  prosecuting  an  action  at  law,  is  entitled  to  have  a  discovery  of  assets  possessed  by 
the  executoKBy  and  payment  of  the  amount  into  Court. 
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The  decree  obtained  is  not  a  creditors'  decree. 

Even  where  there  is  such  a  decree,  this  Ck>urt  only  grants 
an  injunction  to  stay  a  creditor  from  suing  the  executor  at 
law,  upon  the  terms  of  the  executor  making  an  affidavit  as 
to  the  funds  in  his  hands,  and  paying  the  amount  into  Court: 
Paaton  v.  Dougkta  (a).  Moreover,  the  Plaintifis  in  Macrae 
V.  Smith  cannot  prove  their  claim  in  that  suit,  unless  they 
obtain  an  answer  from  the  Defendants,  and  discovery  of  the 
documents  in  the  Defendants'  hands.  [Mr.  Rolt,  Q.  C— 
They  may  examine  the  Defendants  on  oath,  and  make  than 
produce  documents.]  [ViCE-CffANCELLOK — I  doubt  whe- 
ther a  creditor,  coming  in  under  a  decree,  could  obtain  a  dis- 
covery of  documents  from  the  parties  in  that  suit]  Where 
additional  relief  beyond  the  mere  administration  decree  is 
asked  in  the  suit  sought  to  be  stayed,  the  Court  will  not  stay 
the  suit  as  to  such  relief:  Dryden  v.  Fo8ter  (b),  Budgen  v. 
Sage  (c).  At  any  rate,  if  our  suit  is  stayed  the  prosecution 
of  the  decree  in  the  other  suit  should  be  given  to  us: 
HoAJukea  v.  Ba/rrett  (d). 


Mr.  RoU,  Q.  C,  in  reply,  cited  Odder  v.  Golder  («). 


Judgment,      ViCB-ChANCELLOR  SiB  W.  PAGE  WoOD  : — 

In  the  case  of  Clarke  v.  Lord  Ormond  (/)  Lord  Eldm 
laid  down  the  principle  upon  which  these  orders  are  made. 
He  expressed  some  surprise  that  the  Plaintiff  in  that  case, 
who  was  a  legatee,  should  apply,  and  intimated  that  it  was 
the  duty  of  the  executors  to  make  the  application;  and  he 
afterwards  said,  "  The  first  question  is,  what  would  be  done 
if  this  application  had  been  made  by  the  executors  ?  and  I 


(a)  8  Ves.  520. 
(6)  6  Beav.  146. 
(c)  3  M.  &  C.  683. 


(<i)  6  Mad.  17. 
(«)  9  Hare,  276. 
(/)  Jac.  122. 
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do  not  mean  any  reflection  on  them  when  I  say,  that  I  think 
they  ought  to  have  made  it  Ever  since  the  case  o{  Morris 
V.  The  Bank  of  England(a),  it  has  been  the  settled  doctrine 
of  the  Courts  that,  where  a  decree  has  been  obtained  for  pay- 
ment of  creditors,  it  is  in  the  nature  of  a  judgment  for  all; 
and  the  Court  therefore  will  not  permit  any  particular  cre- 
ditor, by  proceeding  at  law,  to  disturb  that  administration  of 
the  assets  which  this  Court,  in  the  execution  of  that  judg- 
ment for  all  the  creditors,  will  decree ;  and  the  Court  not  be- 
ing in  the  habit  of  taking  the  word  of  any  one  as  to  the 
amount  of  the  assets  or  of  the  debts  till  it  has  a  report  find- 
ing what  they  are,  and  considering  that  equal  justice  must 
be  done  to  all,  will  not  in  the  meantime  allow  any  to  touch 
the  assets.  Even  if  the  creditor  has  got  a  judgment  before 
the  decree,  though  he  may  come  in  and  prove  as  such,  he 
must  not  take  out  execution.^' 

He  subsequently  said,  "  It  afterwards  appeared  to  me  that 
many  unrighteous  proceedings  ware  introduced  by  these  suits ; 
and  I  therefore  laid  down  the  rule,  that  when  the  executor 
applied  for  such  an  injunction,  he  should  enable  the  Courts 
if  in  its  discretion  it  should  think  fit,  to  order  him  to  pay  in 
the  balance  in  his  hands.  It  was  then  asked,  why  did  not 
the  creditors  make  the  executor  set  forth  the  balance  in  his 
answer,  so  as  to  enable  a  motion  for  pajrment  of  it  to  be 
made  ?  But  the  answer  to  that  was,  that  the  creditor  was 
generally  fiiendly  to  him ;  and  that  it  was  probably  the  com- 
mon purpose  of  both  that  the  money  should  remain  in  his 
pocket  The  Court  therefore  called  upon  him  to  set  forth 
the  amount'^  Those  observations  apply  in  terms  to  a  case 
where  the  bill  is  filed  by  a  creditor ;  but  the  difference  between 
that  case  and  this  is  too  thin  for  me  to  rely  upon  it;  and  I 
think,  thai,  in  a  case  like  this,  where  an  executor  obtains  a 
decree  for  administration  against  his  co-executors,  that  is  a 
decree  for  the  benefit  of  all  the  creditors  of  the  testator.  At 
the  same  time  the  Court,  on  an  application  for  an  injunction 
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(a)  Ca.  t  Talbot,  217;  4  B.  P.  C.  287. 
E  £ 


K.  J. 


4U 


CASES  IN  CHANCERY. 


1836.  to  stay  proceedings  at  law  by  a  creditor,  will  order  the  exe- 
cutor to  make  an  affidavit  of  the  amount  of  assets  in  his  pos- 
session, and  to  pay  the  balance  into  Court;  and  I  cazmot  see 
why  a  creditor  in  equity  is  not  entitled  to  the  same  relief 

Then,  in  this  case,  the  Phdntiffis  in  Macrae  v.  Smith  have 
Judgment,  made  a  case,  which  it  appears  fix>m  the  bill  depends  on 
vouchers  and  documents  which  are  in  the  hands  of  the  De- 
fendants in  that  suit^  the  executors  of  the  testator.  I  do 
not  think  that  it  would  be  right  that  this  suit  should  go  on 
to  the  hearing;  but  I  must  order  that  the  present  motion 
should  stand  over  until  the  Defendants  have  answered,  and 
then  I  shall  know  who  ought  to  have  the  conduct  of  this 
litigation. 


JOHNSTONE  V.  HALL. 

John  ha  WKINS,  being  seised  in  fee  simple  of  a  plot 
of  land  in  GheeOuum  in  LanoaahirBy  by  an  indenture  of  lease, 
dated  July,  1838,  demised  it  to  one  Jacobs  for  a  term  of 
999  years  from  the  24th  (A  June  then  last>  at  the  yearly 
rent  of  332,  12«.  8c{.  By  the  same  indenture,  JoMhs^  for 
himself,  his  heirs,  executors,  administrators,  and  assigns,  co- 
venanted with  John  Hawhivs,  his  heirs  and  assigns,  to  build 


FtbA  thd: 
March  i\th, 

Injunetvm — 
Ooniraet^ 
Speci/Us  Per- 
formanee^' 
Remainder- 
man— NiU- 
wnee—Noxi- 
ouiTradei — 
AcqiUe$cence. 

In  a  case  rest- 
ing simply  up-  ^p^j^  ^^  premises  one  or  more  dwelling-house  or  dwelling- 

on  ooyenant,        *  ^  °  ^ 

if  the  party 

seeking  specific  performance  be  entitled  In  possession,  he  has  a  right  to  the  enjoyment  of 
the  property  modo  et  fbrmft  aooording  to  his  covenant;  but  if  he  ^  entitled  in  remainder 
only,  he  must  shew  that  he  has  sustained  some  material  damage  by  reaaoa  of  the  hrsaeh  io 
entitle  him  to  relief  of  this  nature. 


Demise  of  land  for  999  years,  at  a  yearly  rent  of  831.  odd,  and  covenant  by  lessee  not  to 
carry  on,  or  suffer  to  be  carried  on,  in  any  building  to  be  erected  on  the  premises^  any  of  se- 
veral noxious  or  objectionable  trades  and  employments,  *'  or  any  other  trade,  business,  or 
employment  whatsoever,"  but  to  use  the  premises  solely  for  private  dwelling-hooses.  LesMT 
died,  having  devised  the  premises  to  one  for  life,  and  to  the  Plaintifh  in  remainder.  De- 
fendant, as  sub-lessee,  carried  on  upon  the  premiies  a  school  for  girls.  A  bill  Isr  an  iaj mo- 
tion, living  the  tenant  for  life  (who  was  not  a  Plaintiff),  dismissed  with  ooets^  upon  the  ground 
that,  having  regard  to  the  circumstance  that  the  Plaintiift  were  merely  entitled  in  re- 
mainder, the  relief  prayed  was  too  minute^  there  being  no  case  of  waate^  out  only  a  poasL- 
bility  of  the  respectability  of  the  neighbourhood  being  in  some  measure  affected;  and  the 
azgument  from  acquiescence  could  not  apply,  the  Plaintifb  having  no  right  of  rfr«ntiy. 

But  held,  obiter,  that  in  a  gross  case,  e.  g.  a  noxious  trade,  an  injunction  would  bave  been 
granted,  although  the  Plaintiffs  were  not  entitled  in  possession. 
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houses,  with  suitable  offices  and  outbuildings,  and  to  keep 
the  same  in  proper  repair ;  and  also,  that  he,  Jacobs,  his 
executors,  administrators,  and  assigns  would  not  erect  or 
make  or  carry  on,  or  suffer  to  be  erected  or  made  or  car- 
ried on  at  any  time  upon  the  premises,  or  in  any  edifice  or 
building  to  be  erected  thereon,  any  of  several  noxious  or 
objectionable  buildings,  manufactories,  trades,  and  employ- 
ments in  the  indenture  specified,  **  or  any  other  manufao* 
ture,  trade,  business^  or  employment  whatsoever,  or  commit, 
permit,  or  suffer  any  nuisance  or  annoyance  whatsoever  in 
or  upon  the  said  premises,  it  being  thereby  expressly  agreed 
that  the  premises  should  at  all  times  thereafter  be  used  and 
enjoyed  solely  as  and  for  a  private  dwelling-house  or  private 
dwelling-houses.'' 

John  Hawkins  died  in  184il,  having  devised  all  his  real 
estate,  including  his  interest  in  the  premises  comprised  in 
the  lease,  to  trustees,  to  the  use  of  his  son  John  Heywood 
Hawkine  for  Ufe,  sans  waste,  with  remainder  to  trustees 
to  preserve  contingent  remainders,  with  remainder  to  the 
use  of  the  first  and  other  sons  of  John  Heywood  Hawkins 
successively  in  tail  male,  with  remainder  to  the  use  of  his 
first  and  other  sons  successively  in  tail  general,  with  re- 
mainder to  the  use  of  the  testator's  daughter,  the  Plaintiff 
Mary  Arvne  Johnstone,  (then  Mary  Anne  Hawkins,  spin- 
ster), and  her  assigns,  for  life,  with  remainder  to  trustees  to 
preserve  contingent  remainders,  with  remainder  to  the  use 
of  her  first  son  in  tail  general,  with  remainders  over. 

John  Heyw)od  HcwJeins  was  still  a  bachelor. 

Jacobs'  interest  in  the  premises  became  vested  in  the  De- 
fendant Hall,  who  underlet  a  house  which  had  been  built 
thereon  by  Jacobs  or  his  assigns,  to  the  Defendant  Arm- 
strong^ for  a  term  of  years  determinable  at  Chnstmas,  1856. 
Armstrong  oommenced  and  carried  on,  in  the  house  com* 
prised  in  his  underlease,  a  school  for  the  education  of  girls. 
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The  Ull  was  filed  by  Johnstone  and  Mary  Anne  his  wife, 
and  their  eldest  son  (an  infant),  against  HaU,  Armstrong^ 
and  John  Heywoad  Ha/iokms.  It  contained  the  following 
averment: — ^"The  carrying  on  of  the  said  school  in  and 
upon  the  said  house  and  premises  is  productive  of  great  in- 
convenience and  annoyance  to  other  tenants  of  the  Plain- 
tifib,  and  is  detrimental  to  the  property  of  the  Plainti&y  as 
well  in  consequence  of  such  inconvenience  and  annoyance  as 
by  lowering  the  charact^  of  the  said  house  and  of  the  ad- 
joining property,  and  thereby  the  estate  and  interest  of  the 
Flainti&  in  the  said  {property  will  be  materially  injured, 
imless  the  Defendants  HdU  and  Armstrong  are  restrained 
from  carrying  on  the  said  school/^  The  bill  prayed  an  in- 
junction to  restrain  the  Defendants  HaJl  and  Armstrong 
from  using,  following,  exercising,  or  carrying  on,  in  or  upon 
the  said  house  and  premises,  the  trade,  business;  or  employ- 
ment of  a  school^  or  any  other  trade,  business,  or  employ- 
ment whatsoever,  and  from  using  and  enjoying  the  said 
house  and  premises  otherwise  than  as  a  private  dwelling- 
house. 


The  cause  now  came  on  to  be  heard  upon  motion  for 
a  decree. 


ArffWMut,         Mr.  RoU,  Q.  C,  and  Mr.  Fredimg  for  the  Plainti£b: — 

The  lease  of  1838  contains  an  express  covenant  not  to 
carry  on  any  trade,  business,  or  employment  whatsoever,  and 
to  use  the  premises  solely  as  a  private  dwelhng-housa  This 
covenant  has  been  broken  by  the  Defendant&  The  Courts 
therefore,  will  grant  the  injunction,  without  putting  the 
Plaintiffs  to  prove  damages. 


[The  Vicb-Chancellor. — ^The  question  is,  whether,  dur- 
ing the  preceding  tenancy  for  life,  the  Plaintiffs  have  such 
an  interest  in  the  covenant  as  to  maintain  this  bill] 
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But  it  is  a  question  of  waste ;  if  this  trade  is  allowed  others 
will  foDow,  and  the  whole  character  of  the  neighbourhood 
will  be  changed.  It  will  then  be  too  late  for  the  Plaintifis 
to  ask  to  be  reinstated.  To  reinstate  them  will  be  impos- 
oble.  If  the  Plainti£b  are  not  entitled  to  this  relief  Port- 
land Place  might  become  as  Baker  Street^  and  the  remain- 
derman would  have  no  remedy. 

They  cited  ShackikU  v.  HiUdii/nsan  (a),  Jeaeer  y.  Oif- 
ford  (b),  and  Da/niel  v.  North  (c). 

Mr.  Dideenaon  for  the  Defendant  John  Heywood  Haw- 
hi/nay  who  had  participated  in  the  alleged  breach  of  cove- 
nant, took  no  part  in  the  argument 

Mr.  Bazalgette  for  the  Defendant  Hall : — 

The  Flainti&  have  only  a  contingent  remainder  expect- 
ant upon  the  determination  of  the  life  estate  of  John  Hey- 
wood  Hawkms,  and  of  estates  tail  in  his  sons  should  he 
have  any,  and  that  is  an  interest  too  inconsiderable  to  war- 
rant this  application.  In  all  the  cases  cited,  parties  having 
a  present  interest  in  possession  were  Plainti&.  Here  the 
tenant  for  life  is  not  a  Plaintiff;  on  the  contrary,  he  has 
waived  his  right 

Nor  are  the  Plaintifib  entitled  upon  the  ground  of  waste. 
Even  in  cases  of  waste  the  Court  has  a  discretion.  Permis- 
sive  waste  would  not  be  restrained  upon  a  bill  by  a  mere 
remainderman :  Powya  v.  Blagrave(d),  and  this  case  can- 
not be  put  higher.  A  school,  as  Lord  Cra/nvxyrth  says  in 
Kemp  V.  Sober  (e),  is  not  a  permanent  damage. 

Mr.  Uddis,  in  the  absence  of  Mr.  Daniel,  Q.  C,  for  the 
Defendant  Armstrong : — 
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The.bill  is  in  effect  for  specific  performance,  which  is 
granted  upon  this  ground,  and  upon  this  ground  (ndy,  m 
that  the  remedy  at  law  is  inadequate — a  ground  which  pre- 
supposes that  there  is  some  remedy,  that  the  PlaintifiGs  would 
have  some  action,  at  law.  Now,  a  remainderman  has  no 
action  at  law  upon  a  breadi  of  coyenant^  unless  he  can  shew 
some  special  damage  to  his  reversionary  interests:  Tawng 
V.  Spencer  (a),  Baxter  v.  Taylor  (b)y  Jackson  v.  Peaked  (c). 
And  here  the  Flainti&  have  shewn  no  such  damage.  All 
the  cases  cited  on  their  behalf  assume  that  the  inheritance 
would  necessarily  be  injured. 


Whatever  might  be  the  case  if  this  were  a  noxious 
trade,  it  is  impossible  to  imagine,  that^  when  the  Plaintifb 
come,  if  they  ever  come,  into  possession  of  this  property,  the 
neighbourhood  will  be  found  to  have  been  depreciated  by  the 
circumstance,  that,  at  some  previous  time,  a  ladies-school 
was  kept  in  the  house  in  question. 

Mr.  Freding  in  reply : — 

Either  the  Plaintiffis  have  a  remedy  at  law,  and  if  so,  they 
have  the  remedy  they  now  contend  for  in  this  Courts  as  an- 
cillary to  a  Court  of  law;  or  they  have  no  remedy  at  law, 
and  in  that  case,  unless  this  Court  gives  relief,  there  will  be 
a  wrong  without  a  remedy;  the  property  will  come  to  the 
Flaintiffii  with  its  character  totally  changed,  covered  with 
shops  of  butchers  and  tallow  boilers.  [The  Vicb-Chancel- 
LOB. — I  should  be  with  you  if  this  were  the  case  of  such  a 
shop;  but  does  it  follow,  that^  because  you  would  be  entitled 
to  an  injunction  in  a  gross  case,  therefore  you  are  entitled  to 
the  same  relief  in  a  case  which  can  do  no  harm  whatever/ 
Coming  as  a  reversioner  in  a  case  which  is  not  astrongcase^ 
such  as  you  have  supposed,  must  you  not  shew  damage?]  Not 


(a)  10  B.  &  C.  146.       (6)4B.&Ad.72.       (c)  1  M.  &  Selw.  831 
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if  the  act  in  question  is  a  clear  breach  of  aQ  express  cove- 
nant: in  snch  a  case  mere  apprehension  of  damage  is  suffi- 
cient The  relaxation  of  the  covenant  in  this  instance— even 
admitting  it  to  be  a  harmless  instance  (which  it  is  not) — 
would  result  in  a  relaxation  of  it  in  other  instances,  includ* 
ing  the  most  offensive  tradea  The  Plaintiffs  would  then  be 
estopped  by  acquiescence,  or,  if  not,  it  would  be  too  late  to 
seek  redress  when  the  neighbourhood  was  irreparably  in- 
jured. 

If  this  is  not  strictly  a  case  of  waste,  it  is  at  least  analo- 
gous to  such  a  case.  The  Court  will  read  this  covenant  as 
having  been  obtained  by  the  testator  for  the  benefit  of  the 
whole  inheritance. 


419 


1856. 


Argument 


Judgment  reserved. 


Vicb-Chancellor  Sir  W.  Page  Wood: —  judgment. 

I  have  not  been  able  to  find  any  case  precisely  similar  to    March  llth, 
the  present,  though  many  approach  near  to  it 

I  think  it  dear  that  the  Plaintiffa  have  no  remedy  at  law 
in  respect  of  the  injury  alleged  to  have  been  committed. 
They  are  not  precluded  fi:om  suing  at  law  by  the  mere  cir- 
cumstance of  their  being  reversioners.  Under  the  statute 
32  Hen.  8,  c.  34,  they  would  be  entitled  at  law  to  the  bene- 
fit of  the  lessee's  covenanta  In  Isherwood  v.  Oldhnow  (a), 
where  the  question  arose  upon  a  lease  under  a  power  in  a 
will,  Bayley,  J.,  held  that  the  Act  gave  the  benefit  of  the  co- 
venants to  the  persons  successively  entitled.  But^  being  re« 
vendoners,  the  PlaintiiEGs  are  precluded  from  suing  at  law, 
unless  they  can  allege  and  prove  special  damage  to  them- 
selves in  respect  of  their  intexest  in  the  reversion.   That  was 


(o)  3  M.  &  Selw.  382,  404. 


Judgment 
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1856^  laid  down  expressly  in  Jackson  v.  Peaked  (a)  and  Boater  r. 
TayhrQ)),  as  well  as  in  earlier  cases.  Thedamage  so  to  be 
alleged  and  proved  may  be  of  various  kind&  It  may  be 
material  injuiy  either  to  the  property  itself  or  to  the  title  d[ 
the  party  suing  as  reversioner.  In  one  case,  Young  v. 
Spericer  (c),  which  was  cited  in  Baxter  v.  Taylor^  the  dam- 
age was  by  opening  a  certain  door,  which  it  was  aigued 
might  occasion  a  confusion  of  boundary,  and  so  affect  the 
evidence  of  title.  That  is  the  only  case  I  have  found  in 
which  so  slight  a  circumstance  has  been  held  to  furnish  a 
possible  groimd  for  special  damaga  But  all  the  cases  agree; 
that,  in  an  action  by  a  reversioner,  special  damage  must  be 
alleged  and  proved. 

In  this  case  no  special  damage  is  proved.  Damage  is 
alleged  in  the  bill  in  these  words: — ''  The  carrying  on  of  the 
said  school  in  and  upon  the  said  house  and  premises  is  pro- 
ductive of  great  inconvenience  to  other  tenants  of  the  Phin- 
tifis,  and  is  detrimental  to  the  property  of  the  PlaJntiflh,  as 
well  in  consequence  of  such  inconvenience  and  annoyance  as 
by  lowering  the  character  of  the  said  house  and  of  the  ad- 
joining property;  and  thereby  the  estate  and  interest  of  the 
Plaintiffi  in  the  said  property  will  be  materially  injured,  un- 
less the  Defendants  HcM  and  Armstrong  are  restrained 
from  carrying  on  the  said  school"  But  with  regard  to  the 
damage  so  alleged,  the  evidence  is  all  one  way.  Indeed  it 
is  conceded  that  there  is  no  evidence  of  such  damage  as  is 
alleged  in  the  bill 

It  does  not^  however,  follow  from  the  mere  circumstanoe 
of  the  Plaintiffii  being  without  remedy  at  law,  that  they  are 
therefore  without  remedy  in  this  Court  In  other  cases  of 
this  character  a  party  who,  owing  to  the  peculiar  doctrines 
of  Courts  of  law,  can  have  no  relief  at  law,  may  be  relieved 
in  equity.    This  is  especially  the  case  with  reference  to  the 

(a)  1  M.  &  Selw.  234.  4  B.  &  Ad.  72.        (c)  10  E  &  0. 145. 
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doctriiie  of  Courts  of  law  respecting  covenants  running  with 
the  land;  and  it  is  now  quite  settled — as  was  stated  by  the 
L  J.  Knight  Bruce  in  OcIUb  v.  Sims  (a\  referring  to  TvJJc 
y.  MoxhayQi)^  which  he  says  was  neither  the  first  nor  yet 
the  last  case  in  which  it  has  been  so  held— that  this  Court 
does  not  feel  itself  embarrassed  by  the  consideration  whe- 
ther a  covenant  does  or  does  not  run  with  the  land,  but 
looks  upon  it  as  a  contract  which,  in  either  case,  may  af- 
ford a  ground  for  relief. 

Here  I  am  boimd  to  consider  the  covenant  as  amounting 
to  an  agreement  between  the  parties  as  to  the  user  of  the 
land,  and  the  question  is  whether  the  case  is  such  as  enti- 
ties the  Plaintifib,  in  their  peculiar  position  as  reversioners, 
to  the  relief  prayed. 

If  the  PlaintifEs  were  now  in  possession  of  the  property 
subject  to  the  lease,  no  doubt,  according  to  the  decision  in 
Kmvp  v.  Sober  (c),  I  must  have  held  that  the  carrying  on  of  a 
school  was  a  breach  of  the  covenant,  which  is,  that  the  lessee 
should  use  the  premises  as  a  dwelling-house  only,  and  there 
must  have  been  a  decree  for  specific  performance  of  the 
agreement  as  between  Plainti£&,  so  situated,  and  the  Defend- 
antsL  But  the  Plaintiff  are  not  in  that  position.  They  are 
in  the  position  of  reversioners.  And  what  they  call  upon 
me  to  hold  is,  in  effect,  that  all  persons  who  may  successive- 
ly come  into  the  possession  and  enjoyment  of  the  property, 
subject  to  the  lease,  are  entitled  during  the  existence  of 
preceding  estates  to  have  this  agreement  specifically  per- 
formed, and  to  insist  on  the  occupation  of  the  property 
modo  et  formi  contemplated  by  the  provisions  of  the  lease. 

Again,  if  the  Plaintiffs,  although  merely  entitled  in  rever- 
sbn,  were  in  a  position  to  shew  that  the  Defendants  were 
carrying  on  upon  the  premises  some  noxious  trade,  which 
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would  occasion  such  damage  to  fhe  character  of  the 
PlaintiflH*  property  as  seriouslj  to  injure  it,  I  should 
have  no  hesitation  in  saying,  that  such  a  state  of  caicum- 
stances  would  bring  their  case  within  the  principle  of  the 
cases  at  law,  which  all  proceed  upon  the  ground  that  spedal 
damage  has  been  done  to  the  reversioner.  But  neither  are 
the  Flaintiffii  in  this  position.  They  have  shewn  no  such 
damage.  All  they  have  shewn  is,  that  one  of  the  Defmd- 
ants  is  carrying  on  a  school,  which,  they  allege,  but  do  not 
prove,  will  affect  the  respectability  of  their  property ;  and 
they  contend  that  they  are  entitled,  by  virtue  of  the  oo venant^ 
to  have  the  whole  of  that  property  secured  in  the  state  of 
respectability  for  which  the  covenant  professes  to  provide. 

I  have  looked  in  vain  for  an  instance  of  an  action  by  a 
reversioner  for  damages  upon  such  a  ground  as  thia  In 
Oartih  V.  Cotton  (a),  the  leading  case  in  reference  to  the  re- 
lief given  in  this  Court  to  a  reversioner,  Lord  Hardwicke, 
after  noticing  all  the  previous  authorities,  concludes^  that  in 
a  case  where,  there  being  no  remedy  at  law,  the  Plaintiff 
would  sustain  a  wrong  if  equity  did  not  interfere^  equity 
will,  for  that  reason,  interfere  to  give  relief,  because  other- 
wise there  would  be  a  wrong  without  a  remedy;  and  he  de- 
cided that  case  accordingly.  But,  in  the  same  case  he  ad* 
mils  that  the  Court  should  not  extend  such  interference  to 
trifling  matters.  Beferring  to  his  own  decision  in  the  case 
of  Jesus  College  v.  Bloom  (5),  he  says,  "  I  was  of  opinion 
that,  at  the  utmost^  it  was  in  the  discretion  of  the  Court ;  and 
if  the  college  had  a  right,  they  might  clearly  bring  an 
action  of  trover  at  common  law;  and,  it  being  a  matter  of 
ismall  value,  I  did  not  think  fit  to  countenance  such  bills  in 
tins  Courts  after  the  lease  expired."' 

In  this  case  there  is  no  remedy  at  law,  and  the  question 
is,  whether  there  is  such  an  injury  as  this  Court  ought  to  be 
called  on  to  redress. 

(a)  1  Dick.  183.  (6).  3  Atk.  262. 
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In  a  caae  resting  simply  upon  covenant^  if  the  party  seek- 
ing specific  performance  be  entitled  in  possession,  he  has  a 
right  to  the  enjoyment  of  the  properly  modo  et  form& 
according  to  his  covenant;  but  if  he  be  entitled  in  remain- 
der cmly,  I  think  he  must  shew  that  he  has  sustained  some 
material  damage  by  reason  of  the  breach,  to  entitle  him  to 
relief  of  this  nature. 


1856. 


J^dgwufiU, 


It  was  argued,  that  the  Court  will  never  inquire  what  is 
the  amount  of  special  damage  incurred,  but  will  consider  the 
parties  to  be  bound  by  their  contract;  and  it  is  true,  that,  if 
the  Court  sees  that  the  actual  enjoyment  of  the  property 
by  one  of  the  parties  to  the  contract  is  interfered  with  in  any 
manner  contrary  to  what  he  stipulated  for,  the  Court  will 
not  enter  into  his  reasons  for  seeking  to  have  that  enjoyment 
secored  to  him ;  but  if  the  application  is  by  a  reversioner,  I 
think  the  Court  is  bound  to  consider  what  amount  of  interest 
he  has  in  the  question. 

Nothing  so  small  as  the  interest  of  the  reversioner  in  this 
case  could  well  be  presented  to  the  consideration  of  a  Court 
of  equity.  I  am  asked,  on  a  lease  for  999  years,  at  a  year- 
ly rent  of  33Z.  I2s.  8d,  in  which  the  reversioner  is  interested 
subject  to  a  preceding  Hfe  estate, — ^the  rent  being  aniply  se- 
cured,— ^to  grant  an  injunction  in  order  to  keep  the  property 
for  the  reversioner  in  the  exact  state  provided  for  by  the 
lessee's  covenants.  I  rest  my  judgment  on  the  ground  that 
the  relief  asked  is  so  minute  that  the  Court  will  not  inter- 
fere, as  the  FlaintifGB  are  not  in  possession  of  the  property,  and 
there  is  no  case  of  anything  like  waste,  but  only  a  possibilily 
of  the  respectability  of  the  neighbourhood  being  in  some 
measure  affected  I  feel  myself  at  liberty  to  inquire  whe- 
ther there  is  any  such  injury  as  to  authorise  me  to  interfere 
by  injunction,  and  I  think  that  there  is  not 


Another  argument  was,  that  the  Plaintiffs,  should  they 
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now  stand  by>  will  at  some  future  time  be  deemed  to  We 
acquiesced  in  what  the  Defendants  are  doing  with  the 
premises;  and  in  support  of  this  argument  cases  were 
cited  in  which  adverse  rights  had  been  acquired  by  opening 
windows,  and  the  like,  with  the  knowledge  of  the  rever- 
sioner, who  was  so  far  held  to  have  acquiesced,  that  a  title 
of  this  kind  mjight  be  acquired  against  him  as  well  as  against 
the  party  who  had  the  immediate  interest  in  the  estata 
But  in  all  those  cases  the  adverse  right  was  acquired  by 
a  stranger  to  the  estate.  This  is  not  a  case  of  that  character. 
This  is  a  case  of  a  covenant;  and  in  a  case  of  a  covenant  no 
such  consequence  can  follow.  The  only  acquiescence  there 
can  be  in  respect  of  a  breach  of  covenant,  is  where  there  is  a 
power  of  re-entiy.  The  lessor,  by  waiving  his  right  of  re- 
entering; may  acquiesce  in  a  breach  of  the  covenant;  but 
even  in  that  case  express  acquiescence  must  be  proved:  for, 
in  Doe  v.  Allen  {pi)  it  was  held,  that»  although  the  lessor 
lived  next  door  to  the  lessee,  and  saw  that  the  whole  pro- 
perty was  being  converted  into  a  shop,  yet  he  was  not  pre- 
cluded from  re-entering,  Mansfield,  C.  J.,  saying, — **  I  do 
not  know  how  it  is  possible  to  help  this  Defendant  The 
lessor  having  let  to  Dare  with  a  covenant  not  to  exercise 
certain  trades,  Lore  underlets  to  the  Defendant,  and  the  De- 
fendant trades  contrary  to  the  covenant;  the  Plaintiff  lives 
next  door,  and  must  be  taken  to  have  known  the  alterations . 
in  the  state  of  the  premises.  Supposing  no  money  to  have 
been  laid  out  in  improvements,  and  of  that  there  is  no  evi- 
dence, the  suffering  him  to  go  on  is  an  indulgence  to  the 
tenant;  after  a  time  the  lessor  brings  an  ejectment^  and 
what  you  ought  to  prove  is,  that  he  consented  to  the  change; 
now  you  have  not  shewn  that  he  has  since,  either  directly  or 
indirectly,  received  any  rent ;  and  if  he  had,  it  is  probable  he 
gave  Dore  a  receipt,  and  Dore  would  have  produced  it  to 
uphold  the  beneficial  lease.''     Therefore,  the  only  principle 


(a)  3  Taunt  78. 
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on  which  acquiescence  under  covenants  of  this  land  can  be 
relied  on,  is  where  moneys  have  been  actually  spent  in  alter- 
ations on  the  property.  Here,  all  that  has  been  done  is, 
that  the  lessee  has  used  the  house  as  a  ladies  school. 

I  decide  this  case  without  placing  any  reliance  upon  wHat 
was  alleged  in  argument  for  the  Defendants, — ^that  John 
Hawkins,  the  testator,  allowed  schools  to  be  carried  on  upon 
property  held  tmder  leases  of  the  same  nature,  and  imme- 
diately adjoining  the  premises  in  question.  That  allegation 
was  not  proved.  And  even  if  such  a  circumstance  could 
have  brought  the  Defendants'  case  within  that  of  the  Dvke 
of  Bedford  v.  The  Trustees  of  the  British  Mnseumi  (a), 
it  forms  no  part  of  this  casa 

My  opinion  is,  that  the  Plaintiffs,  when  they  come  into 
possession,  may  insist,  if  they  think  proper,  on  their  right  to 
have  the  same  relief  as  was  granted  in  Kefmp  v.  Sober  Q>)\ 
hot  I  must  now  dismiss  their  bill,  with  C08t& 


1866. 


/iK^iaU. 


(a)  2  M.  &  K.  652. 


(fr)lSim.N.S.621. 
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PICKFORD  V.  BROWN. 
BROWN  v.  BROWN. 


J^^J^^  Joseph  B^OTTJV;  a  freeman  of  the  city  of  iondw,  by 
mutuneu—  his  will  dated  in  1844,  after  certain  specific  gifts  in  &Yoiir  of 
landon^u^-  ^  wife  and  son  WaJUer,  devised  and  bequeathed  all  his  le- 
umr-^Cotis.  siduaiy  real  and  personal  estate  to  his  wife  and  two  other 
A  gift  by  wiu  P^^^^^  ^  trustees,  upon  trust  to  pay  certain  l^^ades  to  his 
<>^"^*^P«r  daughters  Elizaheth  and  Catherirhe,  and  to  pay  half  the  in- 
trustees,  upon  come  of  his  residuary  real  and  personal  estate  to  his  daugh- 
half  the  m^  ter  EUzoheOi  for  life,  for  her  separate  use.  And  the  wiU 
~™*J^^«'  continued:— 

life,  and  after 
her  death  to 
her  child  or 
children 
eqnally;  the 
iharea  of  eons 
to  be  Tested 
in  them  on 


"  And  from  and  after  her  decease,  upon  trust,  as  to  the 
said  moiety  of  the  said  rents,  interest,  dividends,  and  annual 
produce,  to  stand  and  be  possessed  thereof  for  all  and  every 
the  children  and  child  of  her  the  said  Elizabeth  Brovm,  in 
equal  shares  and  proportions,  if  more  than  one;  and  if  but 
one,  then  for  such  only  child,  the  share  or  interest  af  eveiy 
son  to  be  vested  in  him  on  his  attaining  the  age  of  twenty- 
five  years,  and  the  share  or  interest  of  every  daughter  to  be 
happen,  and  in  vested  in  her  at  that  age  or  on  the  day  of  her  marriage, 
e  mean  ime   ^}ji^gygp  event  should  first  happen,  the  said  shares  or  share 


twenty 
andol 
ten  on  attain- 
ing that  age 
or  day  of  mar< 
riage,  which 
■hould  first 


of  such  children  or  child  in  the  meantime  to  be  either  laid 
out  and  applied  by  my  said  trustees  for  their,  his^  or  her 
maintenance,  education,  and  advancement  in  life,  or,  at  the 
discretion  of  my  said  trustees,  be  allowed  to  accumulate  for 


to  be  applied 
for  their  main- 
tenance, with 
BurviTorship 
in  case  of  the 
death  of  any 
child  before 
twenty-fiye  or 
marriage  re- 
spectively, with  a  similar  gift  to  S.  and  her  children  of  the  other  moiety,  and  a  gift  over  in 
case  of  the  death  of  either  B.  or  S.  without  leaving  issue,  or  leaving  such  and  they  shoold 
all  die  under  twenty-five: — Held,  that  the  limitations  to  the  children  of  B,  and  S.  wotb  void 
for  remoteness. 
ffeld  also,  that  the  direction  for  maintenance  was  altogether  void. 

The  testator  was  a  freeman  of  the  dty  of  London — ffdd,  that  the  proper^,  the  gift  of 
which  had  fidled,  was  not  subject  to  the  custom  of  London^  but  must  be  divided  aoeoraiog 
to  the  Statute  of  Distributions. 

Two  suits  having  been  instituted  to  obtain  the  decision  of  the  Court  upon  the  oonatrae- 
tion  of  the  will,  one  as  to  the  testatoi^s  real,  and  the  other  as  to  his  personal,  estate:— ^e^ 
that  the  costs  of  both  must  be  borne  by  the  personal  estate  in  the  first  instance. 
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their,  his,  or  her  benefit;  and  if  any  of  such  children  being 
a  son  or  sons  shall  die  under  the  said  age  of  twenty-five 
years,  or  being  a  daughter  or  daughters  shall  die  under  that 
age  unmarried,  then  the  part  or  share  of  eveiy  of  them  so 
dying  shall  go  to  the  survivors  or  survivor  of  them,  and  their, 
his,  or  her  executors,  administrators^  or  assigns,  and  shall  be 
vested  in  them,  him,  or  her,  at  the  said  age  of  twenty-five 
years  or  day  of  marriage,  in  the  same  manner  in  all  respects 
as  their,  his,  or  her  original  shares  or  shara^'  And  he  gave 
the  other  moiety  to  his  daughter  Sophia  for  life,  and  then 
to  her  children  in  the  same  manner.  And  in  case  of  the 
decease  of  either  of  his  said  daughters  in  the  lifetinM  of  the 
other  without  leaving  issue,  or  leaving  such  and  they  should 
all  die  under  the  age  of  twenty-five  years,  then  the  testator 
directed  that  the  share  of  her  so  dying  should  be  divided  in 
equal  moieties,  and  one  of  such  moieties  should  go  and  belong 
to  his  surviving  daughter  for  her  life,  and  after  her  death  to 
her  issue,  to  be  paid  and  payable  to  them  in  the  same  man* 
ner  and  under  the  same  limitations  in  all  respects  as  her 
original  share;  and  the  other  moiety  to  his  son  Wcdter  for 
life,  and  after  his  death  to  his  issue  as  therein  mentioned ; 
and  in  case  of  the  decease  of  both  his  said  daughters,  each 
having  issue,  then  he  directed  that  his  said  trustees  diould 
sell  and  convert  the  residue  of  his  real  and  personal  estate 
and  effedB,  and  invest  the  proceeds  and  hold  the  same  upon 
trust  to  divide  the  same  equally  between  and  amongst  all 
the  duldren  of  his  said  two  daughters  who  might  be  then 
Hving,  per  capita  and  not  per  stirpes,  the  shares  of  each  of 
the  said  children  to  be  vested  and  payable  on  their  respec- 
tively attaining  the  age  of  twenty-five  years;  and  should 
either  of  such  children  be  under  that  age  at  the  death  of  the 
survivor  of  his  said  daughters,  then  to  pay  and  apply  the 
dividends  arising  therefrom  in  equal  shares  and  proportions 
for  the  maintenance  of  the  children  or  child  of  his  said  two 
daughters  who  should  be  so  under  age,  or,  at  the  discretion 
of  his  said  trustees,  to  allow  the  same  to  accumulate  for  their 
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benefit^  until  such  children  or  child  should  attain  tiie  age  of 
twenty-five  years,  and  when  and  as  they  should  respectivdy 
attain  that  age,  then  he  directed  his  said  trustees  to  payor 
transfer  to  them  their  respective  shares  of  and  in  the  said 
trust  moneys  smd  premises,  to  and  for  their  absolute  use  and 
benefit,  with  the  like  benefit  of  survivorship  in  case  of  the 
death  of  either  of  them  without  issue,  and  in  the  same  man- 
ner in  all  other  respects  as  was  thereinbefore  mentioned  with 
respect  to  the  moieties  of  his  said  two  daughters ;  but  in  case 
of  the  decease  of  both  his  sidd  daughters  without  leaving 
issue,  or  leaving  such  and  they  should  all  die  under  the  age 
of  twenty-five,  then  he  directed  his  said  trustees  to  stand 
possessed  of  all  Jihe  said  trust  fund,  estate,  and  premises^ 
upon  trust  for  his  said  son,  his  heirs,  ex:ecutorB,  adnmustrft- 
tors,  and  assigns,  and  to  be  paid  and  transferred  to  him  on 
his  attaining  the  age  of  twenly-five  years,  with  the  like  limi- 
tations over  in  favour  of  his  issue  in  case  of  his  death  in  all 
respects  as  thereinbefore  expressed. 

The  testator  died  in  1846,  leaving  his  widow  and  his 
three  children  named  in  his  said  will  surviving. 

The  Plaintiff  in  Pickford  v.  Brown  was  the  administra- 
tor oi Sophia,  who  had  died;  and  he  filed  the  bill  in  that 
suit,  claiming  to  be  entitled  to  a  share  of  the  testator's  per- 
sonal estate,  on  the  ground  that  the  limitations  to  the  diil- 
dren  of  the  testator's  children  were  void  for  remoteness;  and 
that,  subject  to  the  Ufe  interests  given  by  the  will,  the  pro- 
perty must  devolve  as  on  an  intestacy. 

Brovm  v.  Brovm  was  a  suit  to  administer  the  trusts  of 
the  testator's  real  estata 


The  first  question  raised  in  the  suits  was,  whether  the 
limitations  in  £Etvour  of  the  grandchildren  of  the  testator 
were  or  were  not  void  for  remotenesa 
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Mr.  CbandlesB,  Q.G.  and  Mr.  BaggaUay,  for  the  Plain- 
tiffin  the  first  suit;  and 

Mr.  BoH  Q.  0.,  and  Mr.  H.  T.  BriOawe,  for  other  parties 
in  the  same  interest^  submitted,  that  all  the  limitations,  both 
as  to  the  real  and  personal  estate  except  the  life  estates, 
were  void  for  remoteness. 


429 


I8d6. 


^fyvmcfi*. 


Mr.  Daniel,  Q.C.,  for  the  in&nt  children  of  one  of  the 
daughters,  submitted,  that,  although  under  the  limitation 
m  &vour  of  the  grandchildren,  their  shares 'were  not  to  vest 
till  twenty-five,  and  therefore  that  the  limitation  in  its 
broadest  sense  might  be  void,  yet  that  there  was  a  valid 
trust  for  nutintenance  and  accumulation,  which  might  be 
good  for  twenty-one  years  firom  the  death  of  the  parent  or 
parents  of  such  grandchildren  respectively,  as  they  must  all 
be  in  esse  at  the  deaths  of  their  respective  parents. — He  cit- 
ed 8a/wnder8  T.VauHer  (a). 

Yigb-Chancellob  Sib  W.  Page  Wood  held,  that  the 
direction  to  apply  the  income  for  maintenance  must  be 
treated  as  forming  part  of  the  gift  to,  or  tnist  in  fiftvour  of, 
the  grandchildren ;  and  that  the  trusts  and  limitations  in  fa- 
vour of  the  grandchildren,  as  well  relating  to  the  real  as  to 
the  personal  estate,  were  void  for  remotenesa 


A  question  then  arose  as  to  whether  the  widow  of  the 
testator,  a  fireeman  of  the  city  of  London,  was  entitled  to 
two-thirds  of  that  proportion  of  the  personal  estate  as  to 
which  the  limitations  beyond  the  life  estates  were  held  to 
be  void,  or  whether  she  was  entitied  under  the  custom  to 
four-ninths  of  such  property. 


vol*  IT. 


(a)  Cr.  &  Ph.  240. 
F  F 


K.  J. 
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185e.  Mr.  James,  Q.C.,  and  Mr.  Caima,  Q.  G,  for  the  widow, 

contended,  that  she  was  entitled  to  four-ninths. — They  cited 
and  referred  to  Beard  v.  Beard  (a),  Lawson  v.  Lawson  (6), 
Fitzgerald  Y.Field{c\  stat.  2  W.  &M.  c.  2;  11  Geal,  al8, 

8.17. 

Arsfununu        Mr.  ChaTuUess,  Q.  C,  and  Mr.  BaggaUay,  contra^  cited 
Wheeler  v.  Sheer  (d),  WWcmeon  v.  Aikineon  (c). 

Mr.  RoU,  Q.  C,  Mr.  H.  F.  Brietowe,  Mr.  Daniel,  Q.C.,  Mr, 
BeUon,  and  Mr.  F.  S.  A.  WiUiama,  for  other  parties. 


Judgment.      ViCE-ChANCELLOR  SiR  W.  PagE  WoOD: — 

The  point  which  I  reserved  for  consideration  was,  whether 
the  custom  of  London  had  any  effect  on  certain  personal 
estate,  as  to  which  there  was  a  partial  intestacy  by  reason  of 
the  property  having  been  given  in  a  manner  which  raider* 
ed  the  gift  void  for  remotenes& 

Before  referring  to  the  authorities  cited  on  the  effect  of  a 
bequest  by  virtue  of  the  statutes  which  enable  testators  in 
London  and  York  to  dispose  of  their  property  by  will, 
I  wish  to  consider  the  question  on  principle.  It  is  very  dear, 
from  the  result  of  numerous  decisions,  that,  on  the  death  of 
a  fireemsm  of  London,  two-thirds  of  his  personal  estate  are 
no  longer  his  property.  Before  the  stat.  1 1  Geo.  1,  a  18,  he 
ceased,  on  his  death,  to  have  any  power  over  two-thirds  of 
his  personal  estate ;  and  one  of  such  two-thirds  went  to  his 
children,  and  the  other  one-third  to  his  widow.  The  remain- 
ing one-third  was  called  the  dead  man's  share,  and  over  that 
alone  had  he  any  testamentary  power.  This  seems  to  have 
been  settled,  after  some  little  doubt  whether  he  had  not  ai 


(a)  3  Atk.  72. 

(b)  7  Bro.  P.  C.  511. 

(c)  1  Rubs.  416. 


(d)  Mos.  30a 

(e)  T.  &  R.  256;  Wms.  Execa- 
tors,  1309. 


CASES  IN  CHANCBBY. 


431 


least  the  power  of  regolatmg  the  mode  in  which  the  children 
should  take  their  share,  and  whether  he  could  not  give  it 
over  in  case  of  their  deaths.  That  point  was  decided  in 
Puaey  v.  Desbouvrie  (a),  and  in  the  case  of  Biddle  v.  Bidr 
die  there  cited  in  a  note;  in  which  it  was  finally  determined 
that  a  freeman  of  London  had  no  right  to  meddle  with  the 
two-thirds  of  the  widow  and  children,  and  his  only  power 
was  over  the  dead  man's  part.  He  had  no  ownership  in  the 
orphanage  share  at  all,  although  his  creditors  had  a  claim 
against  it  for  their  debt& 

When  the  Statute  of  Distributions,  22  &  23  Car.  2,  c.  10, 
passed,  a  remarkable  result  followed.  It  expressly  exempted 
the  property  of  a  freeman  of  London  or  York  from  its  oper* 
ation  (sect  4).  That  is  shewn  very  clearly  by  the  subse- 
quent Act  The  effect  was,  that  the  statute  had  no  opera- 
tion on  the  orphanage  part,  and  a  question  arose  whether  it 
had  any  operation  on  the  dead  man's  share;  and  in  conse- 
quence of  these  doubts,  it  was  necessary  to  pass  another 
Act  with  reference  to  that  share,  because  the  common 
law  authorities  had  held,  that  an  administrator  under 
the  statute  of  Edward,  as  well  as  aa  executor,  was  the 
sole  owner,  and  was  not  compellable  to  distribute.  That 
was  the  occasion  of  passing  the  subsequent  statute,  1 
Jaa  2,  a  17;  sect  8  of  which  was  as  follows  "  Provided, 
and  it  is  hereby,  for  the  determining  some  doubts  arising 
upon  the  Acts  a&iemantioned  for  the  better  settling  in- 
testates' estates,  enacted  and  declared,  that  the  clause 
therein,  by  which  it  is  provided  that  that  Act,  or  anything 
therein  contained,  should  not  anyways  prejudice  or  hinder 
the  customs  observed  within  the  city  of  London  and  pro- 
vince of  York,  was  never  intended  nor  shall  be  taken  or  con- 
strued to  extend  to  such  piart  of  any  intestate's  estate,  as  any 
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(a)  3  P.  W.  318. 
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administrator  by  virtue  only  of  being  administrator,  by  pre^ 
tenoe  or  reason  of  any  custom,  may  claim  to  have  to  exempt 
the  same  from  distribution ;  but  that  such  part  in  the  hands 
of  such  administtrator  shall  be  subject  to  distribution  as  in 
other  cases  within  the  said  Act''  And,  accordingly,  the 
dead  man's  share  was  always  distributed  according  to  the 
ordinary  form,  as  under  the  Statute  of  Distributions,  without 
any  reference  to  the  custom*  Then  the  11  Qeo.  1,  a  18,  was 
passed;  and  by  sect.  17  it  was  enacted,  that  ^  it  shall  be 
lawful  to  and  for  all  and  every  person  and  persons,  who 
shall  at  any  time  from  and  after  the  1st  day  of  June,  1725, 
be  made  or  become  free  of  the  said  city,  and  also  to  and 
for  all  and  every  person  and  persons  who  are  already  free  of 
the  said  city,  and  on  the  1st  day  of  June^  J  725,  shall  be 
unmarried,  and  not  have  issue  by  any  former  marriage,  to 
give,  devise,  -^dll,  and  dispose  of  his  and  their  personal 
estate  and  estates  to  such  person  and  persons  and  to  sach 
use  or  uses  as  he  and  they  shall  think  fit" 

On  principle,  it  would  seem  to  me,  that  the  effect  of  those 
words  was,  that,  when  the  will  was  made  and  the  property 
passed,  the  whole  estate  was  placed  in  the  position  in  which 
the  dead  man's  part  was  before,  and  it  was  made  the  estate 
of  the  testator;  and  by  making  a  will  under  the  Act^  he  ac- 
quired full  control  over  all,  as  he  before  had  over  the  dead 
man's  part  The  doctrine  of  resulting  trust  is,  that^  where 
the  deceased  owner  of  an  estate  has  parted  with  it  to  a 
trustee,  and  the  full  trust  is  not  declared,  it  results  to  the 
estate  of  the  testator.  That  would  hardly  bring  it  back  to 
the  widow  and  children  as  their  orphanage  share.  Their 
claim  is,  that  the  property  does  not  belong  to  the  testator's 
estate,  but  here  it  belonged  to  the  testator,  and  they  claim 
through  him.  The  custom  is  against  the  testator  being 
the  owner  for  testamentary  purposes,  and  therefore,  when 
he  has  availed  himself  of  the  statute,  he  has  displaced  the 
custom,  and  the  resulting  trust  is  a  trust  for  him,  so  far  as 
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bis  testamentary  disposition  to  the  trustee  fails  from  the 
failure  of  the  trust 

In  the  case  of  Wheder  v.  Sheer  {a)  the  case  of  gavelkind 
and  borough  English  lands  is  suggested,  where,  the  party 
not  having  given  away  the  whole  interest^  it  resulted  to  him 
as  owner,  and  if  he  died,  it  would  go  to  his  heirs  in  gavel- 
kind or  borough  English  respectively.  But  in  this  case  the 
effect  is,  that  the  part  undisposed  of  is  let  loose,  and  the 
claim  of  the  widow  to  it  is  not  through  him,  but  against 
kim^  as  being  entitled  to  the  customary  share;  and  the 
question  is,  whether  it  be  possible  to  make  that  claim, 
when  the  person  so  claiming  the  share  is  obliged  to  admit 
the  ownership  of  the  testator,  and  thus  finds  the  theory 
oi  resulting  trust  adverse  to  her  daim,  which  must  rest 
upon  the  groxmd  that  the  testator  was  not  owner  of  the 
orphanage  share.  It  struck  me  that  it  might  have  been  sug- 
gested, that  this  should  be  treated  as  though  it  were  a 
power  by  statute,  and  as  having  been  partially  executed. 
Butk  even  in  that  view,  there  are  questions  behind  But 
the  fiEu^t  is,  this  is  not  to  be  treated  as  a  power,  but  as  a  pro- 
perty in  the  testator  under  the  statute. 
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Another  difficulty  is  this:  Assuming  that  the  testator,  in 
execution  of  the  power  given  to  him  by  the  1 1  Qeo.  1,  c.  18, 
had  actually  given  one-third  of  his  personalty  to  his  wife, 
and  one-third  to  his  children,  and  that  the  other  one-third, 
by  lapse  or  otherwise,  devolved  as  upon  an  intestacy;  could 
it  be  said  that  this  which  is  the  dead  man's  part  would 
not  have  been  touched  by  his  representative;  and  that, 
though  he  had  g}ven  two-thirds  according  to  the  custom, 
the  operation  of  the  custom  must  be  introduced  as  to  the 
remaining  third.  This  is  the  broadest  case  that  can  arise; 
but  there  are  cases  in  which  the  testator  may  have  given 


(a)  Mofi.  302, 
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interests  to  the  wife  and  children  so  as  to  satisfy  the 
custom  to  a  certain  extent^  and  is  the  whole  of  his  own 
one-third  also  to  benefit  the  penK)ns  entitled  nnder  the 
custom?  No  such  case  seems  ever  to  have  aiiseo. 
Lord  Hardvncke,  in  Beard  v.  Beard  (a),  did  certainly 
say: — "  If  this  is  an  intestacy,  it  is  admitted  by  the 
Defendant's  coimsel  it  must  be  distributed;  but  they  have 
insisted  here  is  a  will  which,  as  it  is  proved,  must  stand, 
and  therefore  there  is  no  intestacy,  at  least  of  the  personal 
estate;  but  if  there  is  an  intestacy  at  all,  there  is  no  differ- 
ence in  point  of  law  between  an  absolute  and  a  qualified 
intestacy.  This  being  the  rule,  the  executor,  who  from  this 
qualified  intestacy  is  now  become  a  trustee,  must  distri- 
bute in  this  case  according  to  the  custom  of  the  city  of 
Londdu"  It  is  unfortunate  that  the  case  of  Wheder  r. 
Sheer  (6)  was  not  cited  on  that  occasion.  I  think  that  it  is 
impossible  to  find  any  distinction  between  the  two  statutes, 
certainly  none  was  made  by  Lord  ffard/wicke.  The  point 
was  very  ably  argued  in  Wheeler  v.  Sheer,  according  to  the 
report  in  Moseley,  and  the  Lord  Chancellor  said — *'  By  law 
the  executor  is  entitled  to  the  whole  personal  estate,  which 
is  as  old  as  the  custom  which  is  the  law  of  that  part  of  the 
kingdom,  and  which  the  statute  takes  away  oidy  where  there 
is  a  will;  if  one  then  makes  a  partial  will  and  no  executor, 
the  residue  will  be  subject  to  the  custom ;  but  here  are  exe- 
cutors, and  the  residue  of  the  personal  estate  is  devised  to 
them,  so  this  case  is  within  the  express  words  of  the  statute; 
then  the  question  is,  for  whom  the  executors  are  to  be  trus- 
tees, not  for  those  who  are  to  take  by  the  custom  by  the  very 
letter  of  the  statute,  but  for  those  who  are  entitled  by  the 
general  law."  It  is  said,  that  those  word^  "  the  letter  of  the 
statute,"  refer  to  that  statute,  2  W.  &  M.  a  2,  which  rebted 
to  property  in  Yorkshire,  and  by  which,  after  giving  a 
power  of  disposition,  it  was  enacted,  that  "the  widows,  chil- 
dren, and  other  the  kindred  of  such  testator  or  testators. 


(a)  3  Atk.  72. 


(6)  Mob.  308. 
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shall  be  barred  to  claim  or  demand  any  part  of  the  goods, 
chattels,  or  other  personal  estate  of  such  testator  or  testators, 
in  any  other  manner  thiem  as  by  the  said  wills  and  testaments 
18  limited  and  appointed.''  Mow,  persons  who  daim  in  this 
way  do  not  claim  in  any  other  manner  than  that  They 
daim  because  it  is  not  appointed  The  property  is  given  to 
ike  executor,  it  is  true,  but  the  heir  in  a  like  case  says,  **  I 
do  not  claim  against  the  will,  I  claim  because  there  is  no 
will"  So  here,  these  words  were  amply  unnecessary,  they 
might  say,  imder  that  statute ;  we  admit  the  whole  will,  but 
it  does  not  dispose  of  the  property ;  and  all  we  claim  is  the 
property  subject  to  distribution,  because  in  £act  the  vrill  has 
not  disposed  of  it  It  appears  a  very  thin  distinction,  and 
one  not  made  by  Lord  Harduncke.  The  Judge  who  decided 
Fitzgerald  v.  Fidd  (a)  considered  that  Bea/rd  v.  Beard  (b) 
andTF%ee2er  v.  Sheer  (e)  cannot  stand  together;  and  I  concur 
in  that  decision,  and  I  think  that  on  principle  there  is  a  sound 
ground  for  the  decision  of  Lord  Kmg  in  Wheeler  v.  Sheer  (c), 
because  in  truth  the  property  having  been  disposed  of  by  11 
Geo.  1,  c  18y  the  testator  makes  it  his  own  by  his  will,  and 
then  the  custom  is  at  an  end. 
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Another  point  suggested  in  argument  was,  that  it  might 
wholly  be  disposed  of  by  the  late  statute  as  to  intestates'  es- 
tates; but  that  statute  k  rather  adverse  to  that  conclusion. 
In  every  case,  when  given  to  the  executor,  it  is  under  that 
statute  to  be  distributed  according  to  the  Statute  of  Distri- 
butions, and  that  statute  never  notices  the  custom,  it  is 
wholly  out  of  it 

I  should  be  sorry  to  rest  my  decision  upon  that  narrow 
view;  but  I  do  not  think  the  cases  of  Beard  v.  Beard  (6) 
and  Wheder  v.  Sheer  (c)  can  stand  together,  and  I  must 
therefore  follow  the  latter. 


(a)  1  Buss.  416. 


(6)  3  Atk.  72. 


(e)  Mo8.  303. 
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Mr.  EoU,  Q.  C,  and  Mr.  H.  F.  BrUtowe,  submitted,  that 
the  costs  of  the  suit  of  Brovm  v.  Brown,  as  well  as  those  of 
Pidcford  v.  Brawn,  ought  to  be  paid  out  of  the  residuaiy 
personal  estate,  as  the  difficulties  were  of  the  testator's  own 
creation,  and  as  the  personal  estate  was  primarily  the  fiind 
to  bear  all  costs,  except  where  there  was  a  mixed  fund,  aris- 
ing from  real  and  personal  estate,  when  the  costs  would  be 
apportioned:  Foster  y.Christicm (a). 


Costi, 


Mr.  Ohandleas,  Q.  C,  and  Mr.  BaggaUay,  contra^  con- 
tended, that  the  costs  of  the  suit  of  Brown  v.  Brown,  wbich 
related  solely  to  the  real  estate,  ought  to  be  paid  by  ihe 
heir :  Eyre  v.  Maraden  (b). 

Vicb-Chancellor  Sir  W.  Page  Wood,  however,  direct- 
ed the  costs  of  both  suits  to  be  paid  out  of  the  residuarj 
personal  estate  of  the  testator. 


(a)  2  Ph.  161. 


(b)  2  Keen,  664;  4  My.  &  Cr.  23L 
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WORTHAM  v.  LORD  DACRR  Apnl  loM. 

Lord  DACEE,  by  deed  in  1835,  demised  a  messuage  Covaumito 
and  land,  of  which  he  was  seised  in  fee  simple  in  possession,  ^^^l^^^gni 
to  Hiomas  Warthcum,  for  the  lives  of  himself  and  two  other  ^^JJ^Sot^' 
persons;  and  LordZ)aore,  by  the  same  deed,  covenanted  that,  &tauSyit 
on  the  dropping  of  any  of  the  lives,  he  the  said  Lord  Dacre,        _L 
his  heirs  or  asfflgns,  would, ''  at  the  request  and  at  the  costs  Km  bomiS^ 
and  charges  in  all  things  of  the  said  Thomas  Wtyrtham,  his  •  «>v«n»t  to 
heirs  or  assigns^"  renew  the  lease.  if  required, 

andohaigwia 

Thomas  Worthamfi  subsequently  died,  having  given  and  ^^\^!J2  '  ^L 

devised  to  the  Plaintiff  all  his  freehold  and  leasehold  property.  Mquently  de- 

The  Plaintiff  thereupon  applied  for  a  new  lease,  and  the  in  striot  lettle- 

deed  was  prepared  and  approved  by  Lord  Dacre's  solicitors^  S^^J^^t^^ 

and  engrossed,  and  was  ready  for  execution  when  Lord  Da-  arrangements 

for  a  renewal, 

cn  died.  By  his  vrill,  made  in  1842,  Lord  Dacre  devised  leaying  the 
the  messuage  and  land,  subject  to  the  lease,  to  trustees,  titieltoanee^ 
charged  with  an  annuity,  and  in  strict  settlement,  under  tateofinheiit- 
which  there  was  no  power  to  grant  the  lease,  and  the  first  his  wiu  an  in- 
person  entitled  to  an  estate  of  inheritance  was  an  infant  was  neoessary 
The  bill  was  filed  to  have  a  lease  executed  imder  the  order  l^tio^^ui^ 

of  the  Court  eery  to  obtain 

a  renewal  of 
the  lease:— 

The  question  was  how  the  costs  of  the  suit  should  be  pro-  ^M,  that  the 

..   .  J,  costs  of  the 

Vlded  for.  suit  must  be 

paid  out  of  the 

'  estate  of  the 

coTenantor,be- 

Mr.  SoiUhgate,  for  the  Plaintiff,  claimed  to  have  the  costs  be^rondered 
paid  out  of  the  personal  estate  of  the  late  Lord  Da/yre. — He  Ju^S^I^^ 
cited  The  Midland  Counties  Railway  Compam,y  v.  West-  done  subse- 

quently  to  en- 

comh  (a),  where  a  person,  having  contracted  to  seU  land,  af-  tering  into  the 

coyenant. 


(o)  11  Sim.  57. 
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terwards  died  intestate,  leaving  an  infant  heir,  and  the  oosto 
of  a  suit  to  obtain  a  conveyanoeweieonlered  tobe  paidout 
of  the  purchase-moiiej ;  Samson  v.  Lake  (a),  in  which,  un- 
der similar  drctimstances,  there  being  no  defsuilt  on  either 
side,  L.  J.  Knight  Bruce,  then  Vice-chancellor,  declined  to 
follow  that  case;  Midland  Coumtiea  EaUway  CompanyY. 
Oaldecott(J));  Eastern  Ctmniiea  Baihvay  Company  v.  Tuff- 
neU  (e) ;  Hinder  y.  Streeten  (d),  in  which  the  vendor  had 
devised  his  estate  to  infants,  but  it  does  not  appear  whether 
the  will  was  made  before  or  after  the  contract^  the  delay  in 
completing  however  having  been  for  the  convenience  of  the 
purchaser,  it  was  held  that  no  costs  should  be  given;  and  jEx 
-parte  Barnes  (e), 

Mr.  Archibald  Smithy  for  the  Defendants^  relied  on  the 
provision  in  the  original  lease,  that  the  renewal  was  to  be 
at  the  costs  and  charges  in  all  things  of  the  lessee;  anddted 
King  v.  Smith  (/),  in  which  it  was  decided,  that  the  costs 
of  a  petition  and  order  under  1  WilL  4,  a  60,  for  the  recon- 
veyance to  the  mortgagor  of  the  mortgaged  estate  which  had 
been  devised  by  the  mortgagee  to  trustees,  one  of  whom 
could  not  be  found,  must  be  borne  by  the  mortgagor;  and 
Inre  DooUm{g). 


JudgmeiUt 


ViCfi-CHANCELLOR  SiR  W.  PAGE  WoOD  : — 

The  real  difficulty  in  this  case  is  occasioned  by  the  clashing 
of  the  decisions  which  have  been  made  under  like  circum- 
stances. I  see  a  principle  which  I  should  have  thought 
would  have  been  sufficient  to  carry  aQ  these  costs,  namely, 
that  the  estate  of  a  party  who  puts  himself  under  an  obli- 
gation, and  is  prevented  by  death  or  illness  from  performing 


(a)2Y.&C.C.C.328. 
(6)  3  Railw.  Gas.  394 

(c)  Id.  13a 

(d)  10  Hare,  18. 


(e)  17L.J.,N.S,Chanc, 
(/)  6  Har«,  473. 
(^)  2  Con.  &  L.  232. 


JwigmaU. 


GASES  IN  CHANCERY.  4S9 

ihat  obligation,  should  bear  the  expenses  therdbj  occasioned.        1866. 
in  a  case,  however,  where  the  event  is  simply  an  act  of     Wostham 
God,  as  the  death  of  the  party  leaving  an  infant  heir,  as  in    lordDaors. 
Banson  v.  Lake  (a);  or  in  a  case  where  the  party  made 
bis  will  previously  to  the  contract,  and  then  died  ;  in  those 
cases,  there  being  no  act  done  by  either  party,  it  may  be  just 
that  no  costs  should  be  given  on  either  side* 

It  seems  to  me,  however,  that  there  is  a  substantial  dis- 
tinction between  the  case  of  a  contracting  party  being  pre- 
vented from  completing  by  his  death,  smd  the  case  of  a  man 
entering  into  a  contract^  and  then  deliberately  placing  the 
property  in  another  person,  who  in  all  probability  will  not 
be  able  to  complete  the  contract,  as  in  this  case,  where  there 
are  limitations  to  unborn  persons.  It  is  the  duty  of  a  man 
who  has  entered  into  a  contract  respecting  his  property,  to 
take  care  that  it  should  not  be  put  into  such  a  position. 
The  other  party  to  the  contract  is,  in  all  these  cases,  perfect^ 
ly  innocent. 

In  this  case,  the  first  point  taken  by  Mr.  Smith  was,  that 
there  is  an  express  contract  that  the  renewal  should  be  at 
the  costs  and  charges  in  all  things  of  the  lessee ;  but  I  do  not 
think  that  those  words  can  apply  to  the  costs  of  a  suit  to  carry 
into  effect  a  contract.  It  could  not  apply  to  the  costs  of  a 
suit  in  which  the  testatof  ,  having  declined  to  complete  the 
contract,  might  be  compelled  to  do  so.  Why  then  should  it 
apply  to  a  suit  after  the  death  of  the  contracting  party,  to 
enforce  the  performance  of  the  contract:  the  parties  have  a 
right  to  bring  actions  at  law,  whilst  by  a  suit  the  estate  is 
freed  fix)m  all  further  responsibility.  Cases  have  arisen  in 
lunacy  on  this  point>  and  a  late  decision  of  Lord  St.  Leo- 
nards' throws  a  clear  light  on  the  subject.  In  Ex  parte 
Barnes  (b)  Lord  CoUenha/m  held,  that,  where  a  lunatic  was 
bound  by  such  a  covenant,  the  lunatic's  estate  should  bear 

{a)  2  Y.  &  C.  C.  C.  328.  (b)  17  L.  J.,  N.  S.,  Chanc,  436. 
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1866.        the  costs  of  applying  to  the  Court  to  enable  the  oom- 

^^j;^^     mittae  to  grant  a  renewed    lease.     In  Me  Dodan  (a), 

Lord  D  ^^  ^^'  ^^<^^*^^^  expressed  an  opinion  that  a  party  inter- 

— -         ested  in  the  lease  should  not  apply ;  and  intimated  that  the 

^^*'*'*^      party  who  should  have  applied  was  the  jMurty  whose  estate 

was  charged  with  the  burden  of  the  contract^  namely,  the 

committee  of  the  lunatic ;  and  the  effect  of  his  decision  in 

that  case  is,  that  the  expense  of  a  man's  putting  himself  in 

a  condition  to  fulfil  his  contract  must  be  borne  by  his  own 

estate. 

The  case  of  a  mortgagee  is  different,  he  is  the  absolute 
owner  at  law,  and  it  is  an  indulgence  granted  by  this  Court 
to  allow  the  mortgagor  to  redeem,  and  as  a  consequence  of 
that  being  an  indulgence,  he  is  rendered  liable  to  eveiy  ex- 
pense necessary  to  the  reconveyance,  because  the  mortgagee 
is  at  liberty  to  deal  with  the  estate  as  he  pleasea 

In  this  case,  I  cannot  hold  Lord  Dacre'a  estate  to  have 
been  at  his  free  disposal;  it  is  subject  lo  a  covenant,  and 
is  only  his  when  that  covenant  is  performed.  Where  a 
party  knows  that  he  is  liable  to  a  contract  of  this  kind 
and  knows  that  the  estate  cannot  be  liberated  except  by 
performance  of  the  contract,  and  places  the  estate  in  such 
a  position  that  it  cannot  be  performed,  it  is  reasonable  that 
the  covenantee  should  not  pay  tht  expenses  occasioned  by 
the  covenantor  having  put  the  estate  into  that  position, 
but  that  such  expenses  should  be  borne  by  the  estate  of  the 
covenantor. 

I  find  no  case,  except  Hinder  v.  Streeten  (6),  in  which  the 
difficulty  was  occasioned  by  an  actual  disposition  of  the  pro- 
perty after  the  contract  had  been  entered  into. 

The  costs  must  be  paid  by  the  executors  out  of  the  cove- 
nantor's personal  estate. 

(a)  2  Con.  &  L.  232.  (b)  10  Hai*e,  18. 
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ANONYMOUa  n^,^.z^ 

18M; 
the  31st  of  Maj,  1855,  Z.,  of  the  firm  of  X  £  Z.,  ship-        1856. 

brokers,  attempted  to  commit  suicide  by  shooting  himself      **"  ^      ^^^' 
intheheaA  SSSSgJT 


On 


Inaanity — 

clared  that  the  partnership  ought,  tmder  the  circumstances, 


HessrsL  X.  then  filed  their  bill  against  Z,  to  have  it  do-  o^^!^^f^ 


to  be  dissolved,  and  praying  for  an  injunction  to  restrain  Z.  in^rim  in-  ^ 
from  interfering  in  the  affidrs  of  the  partnership.     In  the  ^nOn^wtft* 

meantime  they  took  such  measures  as  prevented  Z.  firom  ner,  who,  six 
,  ,  months  previ- 

drawing  on  the  partnership  funds  m  the  same  manner  as  his  oiulj,  being 

copartners.  ^SSd^t 

had  attempted 

Z.  thereupon  filed  a  cross  bill,  for  the  purpose  of  being  re-  *°.^?°^ 

interfering  in 
the  partnership  afikirs,  refused,  the  oTidence  not  shewing,  that»  at  the  time  of  the  motion, 
he  was  incompetent  to  oonduct  the  business  of  the  partnership  aooording  to  the  partnership 
artielflB.  And  a  motion  in  a  cross  suit,  to  restrain  Defendants  in  such  cross  suit  ftt>m  pre- 
Teotiog  the  partner  who  had  been  insane  from  transacting  the  bosiness  of  the  partner&ip 
SB  apsrtner  thereof  granted. 

The  drcumstancee,  that  the  conduct  and  state  of  mind  of  the  partner  in  question  were 
such  as  at  once  to  destroy  the  confidence  of  the  other  nartners,  and  to  induce  customers  to 
withdraw  their  custom  from  the  firm,  and  that  the  malady  under  which  he  labouied  might 
aa  easOy  have  led  him  to  attempt  the  life  of  one  of  his  partners,  were  held  not  to  funush 
anffident  ground  for  granting;  the  first  motion. 

Examination  of  the  authorities  on  this  subject.    Th^  establish  these  propositionB:— 
lat  Actual  insanity  of  a  partner  is  not  in  itself  a  dissolution  of  the  partnership,  but 
there  must  be  a  decree  for  dissolution. 

2ndly.  Such  a  decree,  notwithstanding  actual  insanity  proved  to  have  existed  before 
the  filing  of  the  bill,  will  not  be  mad«  in  a  disputed  case  without  a  further  inquiry,  whether, 
at  the  time  when  the  relief  is  sought,  the  piurty  is  in  such  a  state  of  mind  us  to  be  able  to 
conduct  the  business  of  the  firm  in  partnership  with  the  other  members,  according  to  the 
axiieles  of  partnership. 

Smide,  the  affirmative  of  this  issue  would  then  lie  with  the  party  who  had  been,  of  un- 
aoimd  mind. 

Mly.  Insanity  existing  when  the  relief  is  sought,  is  good  ground  for  a  dissolution. 


(a)  This  report  hasbeen  delayed         At  the  request  "of  one  of  the 

from  the  inability  of  the  Editors  pai-ties,  it  is  now  published  as  an 

to  obtain  the  papers  required  for  anonymous  case. 
its  onmpilation. 


442  CASES  IN  CHANCERY. 

1856.        placed  in  his  position  as  a  partner,  and  praying  for  an  in- 
AMOKTMoua   junction  to  restrain  Messrs.  X.  from  preventing  him  fiom 
transacting  the  business  of  the  partnership,  as  a  partner 
thereo£ 

On  the  27th  of  July,  1855,  the  Court  was  moved  for  an 
injunction  in  the  suit  of  X  v.  Z. ;  but  the  motion  stood 
over  by  arrangement  to  a£ford  Z.,  whose  mental  condition 
was  attributed  to  over-exertion  in  the  a£Gurs  of  the  partner* 
ship»  an  opportunity  for  relaxatioa 

The  motion  in  the  suit  of  X,  v.  Z.  was  now  renewed,  and 
at  the  same  time  an  injunction,  as  prayed  in  the  cross  suit 
of  Z.  V.  X,  was  also  sought  by  a  cross  motion. 

From  the  evidence  adduced  on  the  present  occasion,  it 
appeared,  that^  on  the  81st  of  May,  1855,  when  the  suicide 
was  attempted,  and  for  at  least  a  week  previously,  Z,  was 
tmdoubtedly  of  unsound  mind.  On  the  other  hand  it  ap* 
peared,  that^  for  a  period  of  twenty-four  or  twenty-five  years 
inmiediately  preceding  the  attempted  suicide;,  Z.  had  applied 
himself,  for  considerably  more  than  the  usual  houis  of 
business,  to  the  affidrs  of  the  firm,  originally  as  a  clerk  and 
subeequentiy  as  a  partner;  and  that,  during  the  whole  of 
that  period,  he  had  never,  except  on  one  occasion,  allowed 
himself  more  than  one  day  at  a  time  for  relaxation.  The 
special  circumstances  under  which  his  mind  gave  way  are 
sufficientiy  stated  in  his  Honor's  judgment 

• 

Dr.  Ba/mskiU,  the  physician  who  attended  Z.  professional- 
ly, and  believing  him  to  be  insane  on  the  occasion  of  the  at- 
tempted suicide,  had  given  strong  advice  after  that  event 
that  he  should  be  withdrawn  from  the  cares  of  busmess, 
saw  him  again  on  his  return  in  the  autumn;  and  now, 
by  his  affidavit  as  a  witness  on  behalf  of  Z.,  deposed,  that> 
in  his  opinion,  Z.  had  recovered,  and  was  fit  to  transact 
businesa 
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On  cross-examination  he  deposed  as  follows : — "  Question.        18((6. 
Do  you  consider  that  Mr.  ^.  is  as  capable  of  transacting    ahontmoub. 
an  arduous  business  as  he  was  in  April,  1855,  before  his  ill-     s^aummt. 
negal— Answer,  I  do  so  consider  him  at  present     I  believe 
that  Mr.  Z.'a  mind  is  more  likely  to  be  affected  by  the  strain 
of  an  arduous  business  than  if  it  never  had  been  affected    I 
think  that,  if  a  crisis  in  business  occurred  while  Mr.  Z.'a 
health  was  affected  as  it  was  in  April,  1855,  the  effect  on  his 
mind  would  be  the  same.    Q.  Do  you  consider  that  his  state 
of  health,  bodily  and  mental,  is  such  that  he  is  capable  now 
of  returning  to  fill  the  same  place  in  the  office  foraoontinu* 
anceT— il.  If  the  circumstances  are  the  same,  I  think  the 
result  would  be  the  same.'' 

Other  medical  witnesses  deposed,  that  the  same  bodily 
and  mental  condition  which  led  Z.  to  attempt  suicide  might 
have  led  to  an  attempt  at  homicide. 

This  was  all  the  medical  evidence  of  importance. 

Several  persons,  who  dealt  largely  with  the  firm  in  their 
business  of  shipbrokers,  deposed,  that  i£Z.  remained  a  part- 
ner they  should  be  disposed  to-H9ome  saying  that  they 
would — ^withdraw  their  custom. 


Mr.  SoU,  Q.  C,  and  Mr.  Cai/ma,  for  Messrs.  X,,  now  mov- 
ed for  an  interim  injunction  as  prayed  in  the  suit  of  X  v.  J?., 
and  opposed  the  motion  in  the  cross  suit. 


Arguments 


We  rely  not  on  the  mere  circumstance  oiZ'a  insanity,  al« 
though  that  would  have  been  a  sufficient  ground  for  the  in- 
junction, but  upon  this:'— 


First,  that  the  effect  of  what  has  occurred  has  been  to  de- 
stroy that  confidence  which  in  every  firm  is  the  foundation 
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18M        of  the  partnership,  and  which  in  the  present  partnership,— 
AHoimfooB.    tlie  business  of  which  is  of  such  a  nature  as  to  be  incapable 
Ary^menL     ^^  heing  transacted  by  clerks^ — ^is  absolutely  indispensabk 

Secondly,  that,  owing  to  the  peculiar  sensitiveness  of  mer- 
cantile men  in  the  city  oi  London  in  all  matters  relating  to 
credit^  the  credit  of  the  firm  would  be  destroyed  if  Z.  were 
allowed  to  continue  in  the  partnership.  In  support  of  this 
presumption  we  have  the  positive  evidence  of  several  per- 
sons large  customers  of  the  firm,  that  if  Z.  continue  a  part- 
ner they  wiU  withdraw  their  custom.  The  act  is  a  doud 
upon  the  credit  of  the  firm,  and  for  that  reason  is  a  suffideat 
ground  for  a  dissolution;  as  in  the  case  of  a  partner  forging 
a  bill  of  exchange,  where  the  decree  is  not  based  upon  the 
circumstance  that  the  act  is  criminal 

It  is  in  evidence  that  the  same  bodily  and  mental  condi- 
tion which  led  to  this  act  may,  should  it  recur,  lead  to  an 
attempt  at  homicide;  and  that  it  was  a  mere  accident  that 
such  was  not  the  result  in  this  instance. 

[The  Yice-Chakcellob  asked  for  authorities  for  dissolu- 
tion on  the  ground  of  lunacy.] 

We  carefoUy  abstain  firom  resting  our  motion  on  the 
ground  of  lunacy.  Strong  authorities,  however,  on  that  sab- 
ject  are  Sayer  v.  Bennet  (a),  Domat  Ciiv.  Law,  b.  i  til  8^ 
s.  5,  art.  12,  and  Story  on  Partnership,  421. 

Mr.  WiUcock,  Q.  C,  and  Mr.  Sha/pter,  contra^  relied  on  the 
peculiar  combination  of  extraordinary  circumstances  under 
which  Z.'e  mind  had  temporarily  given  way,  and  upon  his 
subsequent  restoration*  It  was  not  a  case  of  pennan^t  in- 
sanity.   And  it  was  clear  from  the  authorities,  that  the  Court 

(a)  1  Cox,  107. 
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will  not  decree  a  dissolution  unless  there  be  evidence  suffi-        1855. 
cient  to  satisfy  a  jury  that  the  partner  is  permanently  in-    Anoktxoui. 
sane,  or,  at  least,  that  his  recovery  is  extremely  improbable :      Aivument. 
Waters  v.  Taylor  (a),  Wrexham,  v.  Hudle8ton{b),  Kirby  v. 
Carr(c\  Janes  y.Noyid),  Sadler  Y.Lee  (e).  Beech  v.  Fro- 
lich  (/),  Leaf  v.  Coles  (g). 

[TheVlCB-CHANCELLOB. — ^The  observations  in  Wrexlumi 
V.  HucUestan  must  point  to  this,  that  the  mere  fact  of  in- 
sanity is  not  of  itself  a  dissolution.] 

Again,  insanity  is  a  word  requiring  definition.  It  means 
one  thing  in  a  criminal,  another  in  a  civil  proceeding.  In 
the  latter,  it  is  not  merely  a  temporary  furor  produced  by 
illness,  or  some  other  transient  cause,  but  a  permanent  in- 
ability in  the  patient  to  conduct  his  affiurs :  Dr.  ConoUy's 
"  Inquiry  concerning  the  Indications  of  Insanity  (h)"  and 
Bagshaw  v.  Parker  (i). 

Mr.  Cairns  in  reply: — 

Z.  contributed  no  capital  He  was  admitted  as  a  partner 
soldy  in  consideration  of  his  skill,  and  that  is  now  lost  to  the 
partnership.  Again,  the  reputation  of  the  firm  will  suffer 
if  he  continues  a  partner. 

[The  Vicb-Chancellob. — ^Many  cases  may  be  conceived 
in  which  a  partnership  would  sustain  loss  by  reason  of  the 
misconduct  of  a  partner.  Immoral  conduct,  for  instance,  on 
the  part  of  a  partner  might  occasion  loss  to  the  firm,  but 

(a)  2  Ves.  &  R  299.  (/)  1  Pli.  172. 

(b)  1  Swanst  514,  n.,  516,  517.  (^)  1  De  G.,  M'N.  &  G.  171, 174. 

(c)  3  Y.  &  C,  Exch.,  184.  (A)  Pp. 300, 304,aiid  319  to  322. 
{d)  2  My.  &  K.  125.  They  cited  also,  pp.  »42, 248,  253. 
le)  6  Beav.  324.  (t)  10  Beav.  532. 

vol*.  IL  a  G  K.  J. 
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1855.        would  not  necessarily  be  held  in  this  Court  a  sufficient 
ANOHTMoua.    ground  for  decreeing  a  dissolution.] 


Argwnienit, 


It  was  decided,  in  the  case  of  a  partnership  between  ac- 
coucheurs, that  immoral  conduct  of  one  partner  was  alone  a 
groimd  for  dissolution. 

[The  Vicb-Chancellor. — In  such  a  case,  immoral  con- 
duct would  materially  affect  the  particular  business  of  the 
firm.] 

The  Court  does  not  concern  itself  with  the  question,  what 
is  immorality?  but  simply  with  the  consequences  of  the  act. 

No  case  cited,  or  hitherto  determined,  has  involved  the 
ingredient  of  an  attempt  at  suicide.  In  this  respect  the  pre- 
sent is  res  Integra. 

Judgment  reserved. 


1856. 
Jan.  \^h, 

Judffment, 


Vice-Chancellor  Sir  W.  Page  Wood: — 

The  jurisdiction  which  I  am  called  upon  to  exercise  in 
this  case  is,  according  to  Lord  Eldon,  following  an  observa- 
tion of  Lord  Thurlow,  "  most  difficult  and  delicate,  and  to 
be  exercised  with  great  caution '^  (a). 

Before  considering  the  exact  circumstances  of  the  case,  I 
think  it  right  to  state  what  seems  to  me  to  be  now  the  set- 
tled law:  because  there  have  been  some  propositions  of  an 
extreme  character  contended  for  on  the  part  of  the  Plainti& 
in  the  suit  of  X  v.  Z, 

I  apprehend  it  is  quite  setUed,  that  the  actual  insanity  of 


(a)  Waters  v.  TayloVy  2  V.  &  B.  304. 
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a  partner  is  not  of  itself  a  dissolution  of  the  partnership.  It 
is  necessary  to  obtain  a  decree  for  dissolution,  and  the  disso- 
lution does  not  take  place  until  the  decree  has  been  made. 

In  the  next  place,  I  think  the  law  is  now  settled  as  it  was 
laid  down  by  Lord  Kenyan  in  Sayer  v.  Bennet  (a).     The 
case  itself  does  not  appear  to  have  proceeded  to  its  full  con* 
sequences ;  but  I  look  on  Lord Keny on' 8  judgment  as  settling 
the  law  at  the  present  moment.     It  is  recognised  as  law  by 
Lord  Eldon  inTTo^s  v.  Taylor  (]b),  and  I  apprehend  I  can- 
not do  better  than  state  the  view  of  the  law  entertained 
by  Lord  Kenyon  in  Sayer  v.  Bennet.     It  is  reported  in 
Cox's  Reports,  but  I  shall  cite  it  from  a  note  of  Mr.  Mon- 
tagu's (c),  which  I  observe  corresponds  with  the  report  in 
Cox  nearly  verbatinL     In  that  case  there  had  been  decided 
insanity,  through  which  the  partner  in  question  had  been 
compelled  to  be  put  under  restraint,  and  Lord  Kenyon  thus 
expressed  his  view  of  the  case.     He  said,  "  I  will  venture  to 
lay  down  as  a  general  rule,  that,  where  there  are  two  part- 
ners^ both  of  whom  are  to  contribute  their  skill  and  industry 
in  carrying  on  the  trade,  the  insanity  of  one  of  them,  by 
which  be  is  rendered  incapable  to  contribute  that  skill  and 
industry  on  his  part^  is  a  good  ground  to  put  an  end  to  the 
partnership,  not  by  the  authority  of  either  of  the  partners, 
but  by  application  to  a  Court  of  justice,  and  this  for  the  sake 
of  the  partner  who  is  rendered  incapable,  as  well  as  of  the 
other,  for  it  would  be  a  great  hardship  upon  a  person  so  dis- 
ordered, if  his  property  might  be  continued  in  a  business 
which  he  could  not  control  or  inspect^  and  be  subject  to  the 
imprudence  of  another.     If  this,  then,  were  the  case  of  one 
of  the  partners  being  insane  at  the  present  moment,  I 
should  not  have  a  particle  of  doubt  to  decree  the  dissolution 
of  the  partnership,  and  to  make  a  precedent,  for  I  confess  I 
have  not  been  able  to  find  any.'' 

(a)  1  Cox,  107.  (b)  2  V.  &  B.  302,  303. 

(c)  Montagu's  "  Digest  of  the  Law^of  Partnership,"  Note  (o). 

gg2 
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^J_®^2l^  It  is  scarcely  necessary  for  me  to  notice  the  very  slight 

Ahohtmoto.  vestiges  of  authority  that  there  were  before  Sayer  v.  Bennet, 
Judgment,  becauso  that  case  puts  the  law  of  the  Ck)urt  entirely  on  its 
proper  footing.  One  or  two  cases  were  referred  to  in  the  dis- 
cussion in  that  case,  particularly  Pearce  v.  Gha7nl)erlain{a), 
in  which  Wrexhcmi  v.  Hudleston  was  noticed  by  the  Master 
of  the  Rolls  in  his  judgment  The  latter  does  not  appear  to 
have  any  very  material  bearing  on  this  case  as  it  now  stands; 
for  the  Master  of  the  Bolls  said  it  was  a  case  of  dejection,  of 
temporary  disorder,  which  he  did  not  think  would  deprive 
the  partner  of  the  right  to  go  on  with  his  businesa  It  may 
have  some  bearing  on  this  case ;  but  from  the  Master  of  the 
Bolls  saying,  that  the  other  partners  could  not  put  all  into 
their  own  pockets  without  accounting  ix  it,  I  should  think 
there  had  been  an  attempt  on  the  part  of  the  others  to  cany 
on  the  partnership  with  the  whole  capital  of  the  partnership, 
excluding  this  party. 

Then,  what  is  to  be  done  in  a  case  where  there  has  been 
clear  undisputed  insanity  anterior  to  the  application  to 
the  Court,  but  a  doubt  arises  as  to  what  is  the  state  of 
mind  of  the  party  at  the  time  the  cause  comes  on  to  be 
disposed  o£  There  again  I  have  the  authority  of  Lord  Kefti- 
yon  for  saying,  that,  in  such  a  case,  the  inquiry  is  not  an 
ordinary  inquiry,  such  as  is  directed  on  a  commission  of 
lunacy,  whether  the  person  is  capable  of  managing  himself 
and  his  affairs,  but  is  a  specific  inquiry  directed  to  the 
specific  subject-matter  in  dispute  between  the  parties;  for 
the  inquiry  directed  by  Lord  Kenyon  in  Sayer  v.  Bennet 
was,  "  whether  the  Defendant  be  in  such  a  state  of  mind 
as  to  be  able  to  conduct  the  business  in  partnership  with 
the  Plaintiff  according  to  the  articles  of  partnership,"  fol- 
lowing entirely  the  law  which  he  had  himself  laid  down, 
and  pointing  the  inquiry  as  to  whether  or  not  the  partner 

(a)  2  Ves.  33. 
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was  in  a  state  of  mind  capable  of  fulfilling  this  specific  en- 
gagement which  he  had  entered  into.  As  far  as  the  result 
in  Sayer  v.  Bennet  is  noticed,  it  appears  that  the  inquiry 
was  not  satisfactory  to  Lord  Kenyon,  and  he  directed  an 
issue  in  the  same  terms.  The  result  of  that  issue  is  un- 
known. 

Whether  the  suit  of  Sayer  v.  Bennet  was  compromised, 
or  the  issue  waived,  does  not  appear.  It  appears,  however 
that  the  principles  there  laid  down  by  the  Courts  and  which 
seem  to  have  been  recognised  by  Lord  JEldon  in  WcUera  v. 
Taylor,  were  these,  namely,  that  there  must  be  a  decree  of 
the  Court  before  the  partnership  can  be  dissolved ;  but  that 
such  a  decree,  notwithstanding  actual  insanity  proved  to 
have  existed  before  the  filing  of  the  bill,  will  not  be  made 
where  there  is  any  dispute  on  the  subject^  without  a  further 
inquiry,  whether,  at  the  time  when  the  relief  is  sought^  the 
party  is  in  such  a  state  of  mind  as  to  be  able  to  conduct  the 
business  of  the  firm  in  partnership  with  the  other  members, 
according  to  the  article  of  partnership.  The  affirmative  of 
the  issue,  I  apprehend,  would  in  that  case  lie  with  the  party 
who  had  been  of  unsound  mind,  who  would  have  to  shew 
that  he  was  so  far  restored  as  to  be  able  to  conduct  the  bu- 
sinessw 

• 

I  have  observed  that  Sayer  v.  BeTi/net  seems  to  me  the 
most  important  case  on  the  point,  and  I  will  now  notice  the 
observations  of  Lord  Eldon  upon  that  case  in  Waters  v. 
Taylor  (a).  He  says,  "  The  question  whether  lunacy  is  to 
be  considered  a  dissolution,  is  not  before  ma  It  was  not  in 
that  case,''  (meaning  Sayer  v.Bennet).  "  I  shall  therefore  say 
no  more  upon  it  than  this:  If  a  case  had  arisen  in  which  it 
was  clearly  established,  as  far  as  human  testimony  can  esta- 
blish, that  the  party  was  what  is  called  an  incurable  lunatic, 

(a)  2  V.  &  B.  303. 
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and  he  had  by  the  articles  contracted  to  be  always  actively 
engaged  in  the  partnership,  and  it  was  therefore  as  clear  as 
human  testimony  can  make  it,  that  he  could  not  perform 
his  contract^  there  could  be  no  damages  for  the  breach  in 
consequence  of  the  act  of  God:  but  it  would  be  very  diffi- 
cult for  a  Court  of  equity  to  hold  one  man  to  his  contract, 
when  it  was  perfectly  clear  that  the  other  could  not  execute 
his  part  of  it  It  will  be  quite  time  enough  to  determine 
that  case  when  it  shall  arise;  for,  as  we  know  that  no  lunacy 
can  be  pronounced  incurable,  yet  the  duration  of  the  disor- 
der may  be  long  or  short;  and  the  degree  may  admit  of 
great  variety.  I  would  not,  therefore,  lay  down  any  general 
rule  by  anticipation,  speculating  upon  such  circumstances. 
I  agree  with  Lord  TJhurlow,  that  the  jurisdiction  is  meet 
difficult  and  delicate,  and  to  be  exercised  with  great  cau- 
tion" 

In  a  recent  case  in  the  Court  of  Exchequer,  Lord  AUnger 
appears  to  have  been  at  first  surprised  (probably  from  not 
having  been  so  well  versed  in  the  course  of  the  Courts  of 
equity  as  he  was  able  and  distinguished  in  that  of  the 
Courts  of  common  law)  that  the  dissolution  should  be  effect- 
ed at  all  in  the  case  of  limacy.  It  is  the  case  of  Kirby  y. 
Carr  (a).  The  Chief  Baron  at  first  expressed  doubts  as  to 
the  jurisdiction  of  the  Court,  but  he  was  soon  satisfied  on 
that  point  In  Kirby  v.  Carr,  the  Defendant  became  a  lu- 
natic in  1834 ;  the  bill  was  filed  in  August^  1837.  The  evi- 
dence for  the  Plaintiff  was,  that,  since  July,  1884,  (which 
was  when  the  Defendant  became  a  lunatic)  he  had  never 
attended  the  office,  or  taken  any  part  in  the  business  of  the 
partnership ;  that,  in  1884  and  1835,  he  was  for  some 
months  in  a  lunatic  asylum,  where  he  had  made  several  at- 
tempts to  destroy  himself,  and  had  refused  to  engage  in  the 
employments  provided  for  the  patients;  and  further,  that, 

(a)  3  Y.  &  C,  Exch.,  184. 
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for  fourteen  months  previous  to  April,  1838,  he  had  likewise 
been  in  a  lunatic  asylum.  Two  medical  men  who  were 
examined,  gave  it  as  their  opinion  that  he  was  decidedly 
insane,  and  that  the  malady  was  likely  to  be  permanent 
There  was,  however,  a  chasm  in  the  evidence  of  insanity 
during  the  latter  part  of  the  year  1835  and  the  year  1836; 
and  the  surgeon  who  was  examined  as  to  the  party's  insa- 
nity during  the  fourteen  months  previous  to  April,  1838, 
could  not  depose  as  to  two  months  of  that  time  during  which 
ihe  Defendant  was  under  the  care  of  another  surgeon.  The 
Chief  Baron,  nevertheless,  (it  appears  to  have  been  a  case  of 
a  very  strong  character),  said,  "  My  opinion  is,  that  the  evi- 
dence in  this  case  is  not  such  as  would  satisfy  a  jury  of 
the  Defendant's  permanent  insanity;  but^  on  the  authority 
of  Lord  Kenyon  in  Sayer  v.  Bennet,  1  shall  direct  an  in* 
quiry."  And  he  did  direct  an  inquiry  similar  to  that  in  Sayer 
V.  Ben/net. 

1  have  thus  noticed  the  law,  as  it  appears  to  me  to  be  en- 
tirely settled  by  the  cases  to  which  I  have  referred,  because 
some  propositions  were  advanced  on  behalf  of  the  Messrs.  X. 
which  seem  to  me  a  great  deal  beyond  what  the  authorities 
warrant  When  the  motion  was  first  made  in  July  last,  it 
was  contended,  and  I  think  the  argument  is  put  almost  as 
high  now,  that,  to  whatever  state  of  mind  Mr.  Z.  might 
attain  by  means  of  relaxation,  nothing  could  satisfy  the 
Messra  X.;  their  confidence  was  lost^  they  could  no  longer 
think,  whatever  others  might  think,  that  there  was  any  pos- 
sibility of  the  business  being  ever  carried  on  in  a  satis&ctory 
manner ;  and  therefore,  that  they,  having  entered  into  this 
partnership  on  the  ground  of  mutual  confidence,  mutual 
help,  and  mutual  assistance,  to  be  derived  by  the  partners 
from  each  other — ^would  be  entitled,  whatever  might  be  the 
result  of  the  relaxation  afforded  to  Z,,  or  whatever  might  be 
the  opinion  of  others  after  that  relaxation  had  been  enjoyed, 
to  a  decree  for  a  dissolution  of  the  partnership.     I  apprehend 
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it  to  be  clear  on  the  authorities  to  which  I  have  referred, 
that  this  would  not  be  the  position  in  which  Messrs.  X  would 
stand.  They  would  be  compelled  to  submit,  by  means  either 
of  an  inquiry  or  an  issue,  to  an  investigation  upon  evidence; 
and  if  that  evidence  should  satisfy  either  the  Courts  or  the 
jury  before  whom  the  case  might  be  laid,  as  to  their  partner's 
recovery,  I  apprehend  that  the  Messrs.  X,  must  be  bound  by 
by  it.  Of  course  they  would  be  bound  by  the  decision  of 
the  Courts  but  I  apprehend  they  would  be  bound  by  the 
verdict  of  a  jury;  that,  if  a  jury  should  be  satisfied  that 
there  was  reasonable  ground  for  supposing  that  Mr.  Z.  was 
so  far  recovered  as  to  be  able  to  carry  on  the  business,  the 
Messrs.  X,  must  be  satisfied  also,  and  the  business  must  be 
conducted  by  them  as  before,  in  partnership  and  in  concur- 
rence with  Mr.  Z. 

Another  point  was  raised,  which  also  seems  to  me  quite 
beyond  any  of  the  authoritie&  It  was  said,  that  the  result 
of  this  act  which  Mr.  Z.  has  committed,  is  one  which  has 
shaken  the  confidence  of  all  the  customers — ^he  has  attempt- 
ed suicide.  That  circumstance  of  itself  unexplained,  is 
doubtless  a  very  disastrous  thing  to  any  house  of  businesa 
Persons  to  whom  it  is  not  easy  to  explain  all  the  circum- 
stances of  the  transaction — ^persons  at  a  distance — crediton 
of  the  concern — ^might  well  suppose  that  the  concern  itself  was 
in  a  state  of  difficulty  and  embarrassmenL  It  might  oocft- 
sion  an  tmusual,  hasty  demand  on  the  assets  of  the  house, 
and  besides  that,  it  might  shake  the  confidence  of  future  cus- 
tomers, and  tend  to  discourage  them  firom  employing  the 
house;  and  a  great  deal  of  evidence  has  been  produced 
on  the  part  of  customers  of  considerable  importance,  who 
deal  largely  with  the  house  in  their  business  of  shipbrokers, 
to  the  effect^  that  if  Mr.  Z,  remain  a  partner  they  should  be 
disposed  to  (some  say  they  will)  withdraw  their  custom;  and 
this  evidence  is  not  met  by  cotmter  evidence.  But  I  appre- 
hend that  is  not  enough.     It  is  not  on  the  opinions  which 
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customers,  or  any  other  persons,  may  form  as  to  what  may 
probably  be  the  result  The  case  must  rest  on  the  opinion 
which  the  Court,  or  possibly  a  jury,  may  form  as  to  the 
state  of  mind  of  the  party,  and  as  to  his  fitness  to  carry  on 
the  business.  That  was  the  course  taken  as  well  by  Lord 
Alvnger  in  Kirby  v.  Carr  (where  the  circumstances  were 
extremely  strong),  as  by  hordiKenyon  in  that  case,  which  I 
think  has  laid  down  all  the  principles  that  govern  these 
cases,  namely,  Sayer  v.  Bennet.  Therefore,  I  apprehend, 
that,  whatever  may  be  the  result,  if  Mr.  Z,  be  found  hereafter 
by  a  jury  to  be  in  a  state  competent  to  conduct  the  affiurs 
of  this  business  according  to  the  articles  of  partnership,  al- 
though all  the  customers  chose  to  come  forward  and  depose 
that  they  should  withdraw  their  custom,  there  could  be  no 
decree  for  a  dissolution.  The  circumstance  of  the  creditors 
80  deposing  would  of  course  be  evidence  for  the  jtuy  to  con- 
sider. But  if  the  jury,  on  medical  and  other  testimony, 
come  to  the  conclusion  that  Mr.  Z,  was  in  such  a  state  of 
mind  as  to  be  able  to  conduct  the  business  in  partnership 
with  the  Messrs.  X.  according  to  the  articles  of  partnership, 
he  would  be  entitled  to  all  the  rights  and  privileges  of 
a  partner. 

The  real  question,  therefore,  comes  to  this — how  fSur  at  this 
time,  assuming  this  to  be  the  hearing  of  the  cause,  I  am  sa- 
tisfied that  Mr.  Z,  is  not  (to  use  the  words  employed  in  the 
reference  directed  by  Lord  Kenyan)  in  such  a  state  of  mind 
as  to  be  able  to  conduct  the  business  of  the  partnership  with 
his  copartners,  according  to  the  articles  of  partnership. 

This  question,  which  in  all  cases  is,  as  Lord  Eldon  ex- 
presses it»  one  of  extreme  delicacy  and  difficulty,  is  in  the 
present  case  attended  with  peculiar  circumstances  of  delicacy 
and  difficulty. 

[The  Vice-Chancellor  then  went  into  the  evidence,  and 
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first  into  that  portion  of  the  evidence  which  related  to  Mr.  Z!8 
state  of  mind  when  he  attempted  suicide:  from  which  his 
Honor  concluded,  that  there  was  not  the  slightest  doubt  that 
the  act  was  as  deliberate  as  such  an  act  can  ever  be  said  to  be; 
and  that,  at  the  time  when  it  was  committed,  and  for  aweek 
or  two  previously,  Mr.  Z.  was  undoubtedly  of  unsound  mini 
Had  the  Court  felt  it  right  to  come  to  an  inunediatocoiiclii- 
sion  upon  the  case  in  July  last^  its  conclusion,  upon  the  evi- 
dence as  it  was  then  presented,  would  have  been  that  Mr.  Z, 
ought  to  be  restrained  from  interfering  in  the  partnership 
afESedra  An  arrangement^  however,  had  then  been  very  pro- 
perly entered  into,  that  the  cause  should  stand  over  until  Mr. 
Z.  had  had  some  further  relaxation,  and  the  effect  of  that  re- 
laxation should  be  known  to  the  Court,  when  it  would  be  in  a 
better  position  to  see  how  fSur  that  which  had  been  the  nonual 
condition  of  Mr.  Z/a  mind  up  to  May,  1 855,  had  been  restored 
Mr.  Z.  had  now  had  the  benefit  of  relaxation  during  the  whole 
of  the  time  that  had  intervened.  The  result  appeared  to  be 
most  favourable,  and,  upon  the  evidence  as  it  now  stood,  the 
Court  was  not  in  a  position  to  say  that  Mr.  Z.  was  unable  to 
conduct  the  business  of  the  partnership  according  to  the 
partnership  article&] 

In  reference  to  this,  which  is  the  real  question  between 
the  parties,  the  most  important  evidence  was  that  of  Dr. 
RamishiU,  the  latter  part  of  which  occasioned  me  for  a  time 
a  degree  of  doubt,  which,  however,  upon  a  very  anxious  con- 
sideration of  the  case,  ought  not^  in  my  opinion,  to  lead  to 
a  conclusion  that  Mr.  Z.  is  unable  to  conduct  the  bosioess 
according  to  the  articles  of  partnership. 

To  estimate  aright  the  effect  of  Dr.  RamakiU'a  evidence, 
it  is  necessary  to  consider  how  this  unfortunate  state  of  mind 
was  produced.  Had  it  been  produced  in  the  ordinary  trans- 
actions of  business,  the  latter  part  of  Dr.  Ra/mskiWa  evidence 
on  cross-examination  would  have  amounted  to  an  opinion,  on 
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his  part,  that  Mr.  Z,  was  not  able  to  attend  to  the  ordinary  bu- 
siness of  the  partnership.  But  it  was  not  the  ordinary  trans- 
action of  business  which  overthrew  Z,  's  mind.  The  case  stood 
thus :  In  the  year  1854  he  was  subjected  to  a  very  unusual 
number  of  distressing  event&  In  July  in  that  year,  he  lost 
a  relativa  Two  sisters,  who  were  residing  with  him,  became 
seriously  ill;  and  in  September,  he  lost  his  mother.  He 
soon  afterwards  received  intelligence  of  the  death  of  a  bro- 
ther. And,  in  this  state  of  circumstances,  business  of  a  harass- 
ing description  occurred  to  distress  his  mind.  What  such 
business  was,  except  the  loss  of  a  ship  belonging  to  a  com- 
pany of  which  he  was  a  director,  does  not  precisely  appear. 
All  business  requiring  much  time  and  thought,  becomes  bu- 
siness of  a  harassing  description;  and,  under  ordinary  cir- 
cumstances, such  business  would  not  be  sufficient  to  account 
for  an  overthrow  of  the  mind;  but  when  it  supervened 
on  domestic  calamities  such  as  had  here  occurred,  it  is  not 
surprising  that  a  mind,  which  for  twenty-four  or  twenty-five 
years  had  had  scarcely  any  relaxation,  should  have  given  way. 

Such  being  the  state  of  circumstances  under  which  Mr. 
Z,*8  mind  gave  way — ^a  state  of  circumstances  which  cer- 
tainly cannot  be  considered  as  the  ordinary  normal  state  of 
circumstances  in  which  he  is  placed  in  carrying  on  the  busi- 
ness of  the  firm — what  Dr.  RamskUVs  evidence  amounts  to 
is  this:  not  that^  if  Mr.  Z.  is  subjected  to  the  ordinary  trans- 
action of  business,  including  crises,  (to  which  of  course,  in 
the  ordinary  transaction  of  such  business,  he  must  be  expos- 
ed), he  might  become  insane;  but  that,  should  a  crisis  occur 
while  his  health  is  affected  as  it  was  in  April,  1855,  he  would 
agam  become  insane.  But  why  am  I  to  assume  that  there 
will  be  that  combination  of  circumstances?  that  his  health 
is  not  to  be  cared  for,  that  he  will  not  have  r^[ard  to  his 
health,  that  his  brother  and  his  partners  will  not  have  regard 
to  his  health?  It  is  in  evidence  that  his  health  was  consi- 
derably affected.      It  is  in  evidence  that  that  affection  de- 
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pended  on  circuinstanoes  which  cannot  occur  agam,  the  loss 
of  a  mother,  and  the  loss  of  other  relatives — that  was  the 
great  cause  of  his  state  of  health; — and  all  that  Dr.  Bam- 
skiU  says  is,  in  effect,  this: — '  It  is  impossible  for  any  human 
judgment  to  pronounce  with  certainty  in  this  case;  bat  the 
result  of  my  opinion  is,  that  he  is  at  this  moment  quite  fit 
to  transact  any  business,  however  arduous,  of  the  firm.  My 
opinion  is,  that  his  mind  is  more  likely  to  give  way  than  if 
it  had  never  given  way  at  all;  and  I  therefore  think,  that, 
if  in  that  arduous  business  of  which  you  speak,  anything  in 
the  shape  of  a  crisis, — ^anyihing  in  the  nature  of  extraordi- 
nary emergency  shall  occur,  and  there  shall  be  coupled  with 
that  the  state  of  health  that  existed  in  February,  1 855,  then, 
and  not  till  then,  the  result  will  be  un&vourable/  After  a 
very  anxious  consideration  of  the  case,  it  does  not  appear  to 
me  that  Dr.  RwmshUl'a  positive  evidence  in  chief  as  to  Mr. 
Z'a  fitness  can  be  shaken  beyond  thi& 

Up  to  this  time  I  have  been  considering  the  case  as  if  it 
were  the  hearing  of  the  cause;  but  when  I  consider,  that, 
according  to  the  authorities,  no  dissolution  of  the  partneiship 
has  yet  taken  place,  or  can  take  place  until  the  decree,— for, 
in  these  cases^  it  is  only  at  the  decree  that  the  dissolution 
takes  place, — and  when  I  consider  that  it  is  not  at  all  im- 
probable that>  if  this  were  the  hearing  of  the  cause,  I  should 
not  feel  satisfied  that  such  a  case  had  been  made  as  would 
entitle  the  Messrs.  X  to  a  decree,  (certainly,  looking  at 
the  case  before  Lord  Abinger,  I  have  a  &x  weaker  case  to 
deal  with  here),  and  that  it  might  be  necessary  to  direct 
some  inqidry,  either  taking  the  inquiry  myself  at  Chambers, 
or  directing  an  issue;  I  apprehend  the  more  prudent  course 
in  every  respect,  and  one  which  is  more  likely  to  lead  io  a 
just  solution  of  the  matter  when  it  comes  to  a  hearing,  is  to 
re-instate  Mr.  Z,  in  his  position  of  a  partner — ^to  enable  him 
to  resume  his  duties,  and  then,  if  disastrous  results  should 
ensue,  those  results  will  be  tested,  and  the  C!ourt  will  have 
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them  before  it  as  additional  JEUTts,  in  determining  what  de-        1866. 
cree  it  may  be  proper  to  make  at  the  final  hearing  of  the    akohtmods. 

I  have  not  forgotten,  of  course,  the  argument  which  was 
a  good  deal  pressed  upon  me,  as  to  the  position  in  which  the 
case  would  have  stood  if  Mr.  Z.,  instead  of  attempting  sui- 
cide, had  attempted  homicide,  to  which  some  of  the  medical 
witnesses  say  the  termination  of  the  disorder  might  lead. 
Suppose  be  had  done  so ;  and  suppose  he  had  even  attempt- 
ed the  life  of  one  of  his  partners.  It  would  be  a  question 
whether  a  partner  would  be  obliged  to  sit  in  the  same  room, 
at  the  same  table,  with  one  who  had  attempted  his  life.  But, 
I  apprehend,  that,  even  in  such  a  case,  the  course  to  be 
adopted  would  be  the  same,  the  whole  evidence  would  have 
to  be  investigated.  The  question  would  be, '  Is  this  a  state 
of  mind  in  which  this  gentleman  is  at  this  moment  placed? 
(if  so,  then  cadit  qusestio);  or  is  it  a  state  in  which,  looking 
at  all  the  evidence,  one  can  come  to  a  reasonable  conclu- 
sioD,  that  the  probabilities  are,  he  will  again  be  placed,  in 
consequence  of  again  attempting  to  transact  business?'  The 
difiSculty  would  have  to  be  met  in  that  way.  And  even  if 
this  were  a  case  in  which  the  homicide  of  one  of  the  partners 
had  been  attempted  I  should  feel  unable  (for  the  reasons  I 
have  already  alleged  in  treating  it  as  a  case  of  suicide  only) 
to  come  to  the  conclusion,  that,  in  Mr.  Z*8  present  state 
of  mind,  it  would  be  right  to  remove  him  from  the  part- 
nership. 

I  am  obliged  to  come  to  the  conclusion,  at  this  stage  of 
the  case, — and  I  think  it  would  be  the  same  if  it  were  at  the 
hearing  (if  this  were  the  hearing  I  should  direct  an  in- 
quiry)— ^that  I  am  not  in  a  position  to  remove  Mr.  Z.  from 
the  business. 

I  must  refiise  the  motion  in  the  suit  of  X  v.  Z.  I  must 
grant  the  motion  in  the  cross  suit  of  Z.  v.  X, 
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1866. 

Ahontmous. 

Judgment. 
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An  order  being  made  in  Z.  v.  X.,  of  course  those  costs  will 
be  costs  in  the  cause.  In  X,  v.  Z.,  I  think  the  costs  of  the 
motion  must  be  reserved  till  the  hearing;  but  if  the  cause 
should  not  reach  a  hearing,  I  direct  tliem  to  be  costs  in  tlie 
cause. 

Mr.  RoU. — ^Your  Honor  does  not  direct  any  inquiry  or  any 
issue  now. 

The  Vice-Chakcellor. — I  do  not 

Mr.  RoU, — Of  course  the  Court  can  do  so. 

The  Vice-Chancellob. — I  purposely  abstain  from  doing 
so,  because  I  am  rather  anxious  that  the  experiment  should 
be  tried. 

[The  costs  in  X.  v.  Z.  were  reserved  generally.] 


March  Zrd, 


HIND  V.  WHITMORR 


Married  Wo-  1  HE  bill  in  this  suit  was  filed  by  a  married  woman,  suing 
jPHendSecu-  by  her  next  friend,  who  was  a  poor  man.  The  Plaintiff, 
rityfor  Cosu.  ^^^^  ^j^^  since,  had  filed  a  bill  for  the  same  purpose  by  a 
A  married  wo-  ^ext  friend,  who  had  since  died  a  pauper  in  a  workhouse, 

man  may  sue  ,  ... 

alone  in  formft  and  an  Order  had  been  made  in  that  suit  to  dismiss  the  bill, 
tfiSe  Buea  by  '^th  costs,  for  want  of  prosecution ;  but  the  next  friend  had 
h "m^Btbe a    ^®^  before  that  order  was  made,  and,  consequently,  such 

substantial       costs  were  Still  unpaid, 
person,  and 
capable  of  an- 
swering the  costs  of  the  suit.    If  not,  the  Defendants  may  obtain  an  order  to  stay  proceed- 
ings in  the  suit  until  the  Plaintiff  appoints  some  substantial  person  her  next  friend. 

The  same  rule  does  not  hold  in  an  infimt's  suit,  because  an  infant  does  not  choose  his  own 
next  friend,  and  also  because  the  Court  readily  entertains  a  suit  on  behalf  of  an  in&at^iad 
will,  of  its  own  accord,  stay  the  proceedings  in  such  a  suit  if  not  for  the  infeuit's  benefit 

Where  the  costs  of  a  former  suit  for  the  same  purpose,  which  had  been  ordered  to  be  dii> 
missed  for  want  of  prosecution,  were  unpaid,  the  next  friend  in  that  suit  having  died  iniol* 
vent: — ffeld,  that  the  Court  could  not  stay  proceedings  in  the  new  suit  until  those  coeti 
were  paid. 

If  no  direction  is  given  by  the  Court  concerning  the  costs  of  a  motion,  they  are  costs  in 
the  cause. 
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This  was  a  motion  by  some  of  the  Defendants  to  stay  pro* 
ceedings  until  a  substantial  person  should  be  appointed 
next  friend  of  the  Plaintiff,  and  until  the  costs  of  the  former 
suit  should  be  paid. 


1866. 


StcUemefU. 


Mr.  WUlcock,  Q.C.,  for  the  motion,  relied  on  Penni/ngton 
V.  Alvm  (a),  Wilton  v.  HiU  (6),  and  Drinan  v.  Mannix  (c), 
as  to  the  first  part  of  it;  and  with  respect  to  the  second  part 
of  the  motion,  he  cited  Spires  v.  Sew€U(d),  Long  v.  Sto- 
rie{e),  and  AUree  v.  Hordem  (/). 

Mr.  RoU,  Q.  C,  and  Mr.  Henaman,  for  another  Defendant, 
wKo  had  made  a  similar  motion. 

Mr.  Pearson,  contra,  relied  on  Squirrel  v.  Squirrel  (g); 
on  the  report  o{ Drinan  v.  MannixQC),  Dowden  v.  Hook(i), 
Jones  V.  Fawcett(k\  Stevens  v.  WiUia/nis  (J),  OgUvie  v. 
Heame  (m),  and  Corbett  v.  CorbeU  (n).  A  married  woman 
may  now  sue  in  forma  pauperis  without  a  next  friend,  and 
upon  application  ex  parte  may  obtain  an  order  for  that  pur- 
pose: In  re  Lancaster  (o). 


ArgwMiU, 


Vice-Chancellob  Sir  W.  Page  Wood  :— 

I  think,  if  I  had  to  rely  only  on  the  particular  circum- 
stances of  this  case,  there  is  enough  to  justify  my  decision; 
but  I  would  rather  decide  the  case  upon  the  broader  ground, 
and  follow  the  authority  of  Sir  J,  Leach  in  Pennington 
V.  Alvi/n  (p),  which  has  been  confirmed  by  Lord  St  Leo- 


(a)  1  3.  &  S.  264. 
(6)  2DeG.,M'N.&G.807. 
{c)  SDnL&W.  154. 
id)  5  Sim.  19a 
{e)  13  Jut.  1091. 
(/)  5  Beav.  623. 
(g)  2  P.  Wma.  297,  n.;  2  Dick. 
765;  lVe8.jun.409. 


(A)2Con.&L.87. 
(t)  8  Beav.  399. 
(Xr)  2  Ph.  278. 
(0  1  Sim.  N.  S.  645. 
(m)  llVe8.598. 
(n)  16Ve8.407. 
(o)  18Jur.  229. 
(p)  1  S.  &  S.  264 


Judgment, 


JttdgmefU. 
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1 856.  narda  and  the  present  Lord  Chancellor.  I  find,  in  this  case, 
that  the  parties  have  been  harassed  in  a  former  suit  by  Uus 
Plaintiff  suing  by  a  person  as  a  next  friend,  who  afterwards 
died  a  pauper  in  a  workhouse.  Her  prosecuting  that  suit^ 
under  such  circumstances,  seems  to  me  sufficient,  if  any  spe- 
cial circumstances  were  necessary,  to  authorise  me  to  grant 
this  motioa 

But  in  Pennington  v.  Alvi/n  (a),  Sir  John  Leach,  thougli 
he  remarked  that  it  was  a  gross  case,  rested  his  decision 
simply  on  the  ground,  that  the  case  of  a  married  woman 
presented  circumstances  very  different  to  that  of  an  in£uit> 
and  that  her  next  friend  shoidd  be  a  person  of  substanca 
That  decision  was  followed  in  Drinan  v.  Mannix(b)  by 
Lord  St  Leonards,  in  a  case  where  there  was  fraud  on  the 
part  of  the  married  woman,  in  suing  without  her  husband 
And  I  find  that  the  present  Lord  Chancellor,  in  Stevens  v. 
WiUiams  (c),  adopted  those  decisions,  without  relying  on 
any  special  circumstancea 

On  the  other  hand,  there  is  the  authority  of  Lord  Lang- 
dale  in  the  case  oiDowden  v.  Hook(d),  passing  by  Squirrd 
y.  Squirrel  (e),  because,  in  that  case,  though  it  turns  oat  to 
have  been  a  case  in  which  a  married  woman  was  coDcemed, 
no  distinction  was  taken  between  the  cases  of  married  women 
and  infants,  and  that  was  so  held  in  old  cases  in  Atkyns 
and  Mosdey,  I  do  not  find  that  Lord  Thurlow's  attention 
was  directed,  inSquirrel  v.  Squirrel(e),  to  the  distinction  be- 
tween the  cases  of  a  feme  coverte  and  an  infant  I  therefore 
prefer  to  follow  the  later  authorities  which  I  have  mention- 
ed. I  have  found  a  report  of  the  decision  of  the  Lord  Justice 
Knight  Bruce,  then  Vice-ChanccUor,  in  Jones  Y.FawceU(f)t 

(a)  1  S.  &  S.  264.  (fi)  1  Vee.  jun.  409;  2  P.  Wnw 

(6)  3  Dm.  &  W.  154.  297,  n. 

(c)  1  Sim.  N.  S.  645.  (/)  11  Jur.  629. 

(d)  8  Beav.  399. 


/nc^^meia. 
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smd  he  is  there  made  to  say,  after  having  heard  the  case  of  1856. 
Dowdem,  v,  Hcok  (a),  '*  Suppose  a  married  i^oman  has  a  hivd 
clear  right,  and  cannot  obtain  any  person  to  be  her  next  ^bitmore. 
friend,  what  is  she  to  do  ?  I  have  been  much  struck  by  those 
observations  of  Lord  LangdaU,  In  this  case,  there  is  an 
adjudication  that  the  woman  is  at  least  entitled  to  an  in- 
quiry." lliat  was  because  a  decree  for  inquiry  as  to  the 
Plaintiffs  claim  had  previously  been  made.  He  therefore 
directed  security  to  be  given  for  the  ooets  incurred,  'which 
would  be  a  matter  of  course ;  but  he  would  not  inquire  as 
to  the  solvency  of  the  next  friend,  with  a  view  to  security 
for  tiie  future  costs.  Lord  CoUentvam,  on  appeal,  reversed 
that  decision,  but  declined  to  give  his  opinion  on  the  point 
of  discrepancy  between  the  authorities,  saying  only  that  the 
Defendant  had  a  right  to  object  to  the  substitution  of  a  new 
next  friend  for  the  existing  next  friend  Therefore,  there  is 
a  decision  of  lord  Lcmgdale,  and  the  view  taken  by  the 
Lord  Justice  Knight  Bruce,  in  opposition  to  the  other  au* 
thorities  on  this  subject  But  the  recent  decision,  that  a 
married  woman  may  sue  in  forma  pauperis  without  a  next 
friend,  introduces  a  new  consideration.  In  Dowden  v. 
Hookip)  Lord  Lcmgdale  remarked,  that,  by  the  practice  of 
the  Court  as  it  then  existed,  a  married  woman  suing  by  her 
next  frriend  had  been  admitted  to  sue  in  forma  pauperis ;  and 
said,  that  it  was  therefore  too  much  to  contend  that  the  next 
friend  must  necessarily,  in  all  cases,  be  a  person  able  to  an^ 
swer  any  claim  against  him  for  costa 

The  circumstances  which  make  a  difference  between  the 
case  of  a  feme  coverte  and  an  infant  are,  not  only  that  a  feme 
coverte  selects  her  own  next  friend,  but  also  that  this  Court 
is  always  anxious  that  cases  in  which  infants  are  concerned 
should  be  brought  to  its  notice,  and  it  has  a  jurisdiction  over 
suits  by  infants,  which  it  has  not  in  the  case  of  suits  by 

(a)  8  Beav.  309. 
VOL.  It  H  H  K.  J. 


Judgment, 
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1866.^  married  women,  to  stay  such  suits  if  not  for  the  infants'  be- 
nefit, and  can  for  that  purpose  avail  itself  of  any  improprietj 
on  the  part  of  the  next  friend  in  bringing  the  suit  But  it 
is  not  so  in  the  case  of  a  married  woman.  Her  fiuit  must 
go  on  however  impossible  it  may  be  for  the  Defendant  to 
have  any  remedy  for  costs,  in  case  they  should  be  ordered 
to  be  paid  to  him. 

It  has  been  urged,  why  should  the  rule  be  different  from 
that  which  prevails  in  the  case  of  a  Plaintiff  who  is  soi 
juris,  who  is  never  called  upon  to  give  security  for  costs 
on  account  of  his  poverty.  But  the  answer  is,  that,  in  such 
a  case,  the  Defendant  has  at  least  the  security  of  the  Plain- 
tiff's person,  for  the  Plaintiff  may  be  attached  and  impri- 
soned if  he  does  not  pay  costs  when  ordered  to  do  so.  That 
cannot  be  done  in  the  case  of  a  feme  coverte;  and  the  conse- 
quence is,  that  if  a  feme  coverte,  who  has  the  power  of 
selecting  her  next  Mend,  is  allowed  to  sue  by  a  next  friend, 
who  is  not  a  person  of  substance,  the  Defendant  may  be 
harassed  by  an  improper  suit^  without  the  power  of  staying 
it,  as  in  the  case  where  an  infrmt  is  Plaintiff,  or  of  availing 
himself  of  the  remedy  to  recover  his  costs  by  attachment 
and  imprisonment  of  the  person  of  the  Plaintiff,  as  where  the 
Plaintiff  is  sui  juris.  Now  that  it  has  been  decided  that  a 
married  woman  may  sue  alone  in  forma  pauperis,  there  is 
very  little  inconvenience,  for,  if  she  has  no  property  under 
her  own  control,  and  is  imable  to  procure  a  next  friend,  she 
can  sue  in  form&  pauperis;  and  if  she  has  separate  property 
to  the  amount  of  1002.  she  will  be  able  to  get  some  one 
to  act  as  her  next  friend,  or,  upon  giving  security,  she  may 
make  a  special  application  to  which  the  Court  would  he 
willing  to  listen,  and  the  only  possible  case  of  grievance 
would  be  that  of  a  married  woman  who  possessed  property 
of  a  value  something  between  51.  and  1001.,  and  who  coiild 
not  find  any  one  to  act  as  her  next  friend.  On  the  other 
hand,  there  is  the  greater  grievance  of  the  possibility  of  per- 
sons being  harassed  improperly  by  the  suit  of  a  married  wo- 
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man  suing  by  a  pauper  next  friend :  and,  balancing  these  in- 
conveniences, I  accede  to  the  decision  of  Sir  John  LecuJi  on 
this  subject,  followed  by  Lord  St.  LeoTiards  and  Lord  Cran- 
worthy  and  shall  make  an  order  on  this  motion  to  stay  pro- 
ceedings, in  the  form  used  in  WilUm  v.  HiU  (a),  and  Stevens 
V.  If ittioma  (&),  imtil  further  order. 

As  to  the  other  part  of  the  motion,  I  find  no  case  which 
has  gone  so  far,  and  I  therefore  canno^  grant  that  part  of  the 
motion. 

The  order  need  not  mention  the  costs  of  this  motion ;  and 
'the  costs  of  the  successful  party  will  be  costs  in  the  causa 
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1858. 


Judgment, 


(a)  2  De  G.,  M*N.  &  G.  807. 


(b)  1  Sim.  N.  &  545. 


ViCB-CHAir. 

Wood: 

♦ 1855, 

JVb».  7<A,  8<A, 

WILLIAMS  V.  SALMOND.  ^I^J^ 

1  HE  bill  was  filed  by  John  Williams  on  behalf  of  himself    Feb.  2let  A 

and  all  other  the  holders  of  scrip  and  shares  in  an  abortive      ^^**^  ^^^ 

Pleading — 

company  called  the  Boston,  Newark,  and  Sheffield  Bailway  Partiei—BiU 
Company,  except  such  of  the  Defendants  as  were  holders  of  ^^^f^vJroL 

Liberty  to  aue  on  behalf  of  oneself  and  other  penona  who  are  too  numeroua  to  be  brought 
upon  the  record,  is  dependent  neither  upon  the  discretion  of  the  Court,  nor  upon  the  diflr 
positioa  of  such  other  persona  to  concur  in  the  suit 

But  if  such  other  persons  haye  an  interest  which  might  be  afiPected  in  case  the  snit  were 
allowed  to  proceed  as  on  their  behalf  at  the  instance  of  the  Plaintiff,  or  if  full  justice  cannot 
be  done  to  the  Defendants  without  having  all  such  persons  personally  upon  the  record,  the 
Court  wiU  not  allow  the  suit  to  proceed. 

Bill  by  a  single  shareholder  in  an  abortive  company  against  the  provisional  directors, 
pmying  the  common  account.  Such  directors,  being  entitled  under  the  deed  of  settlement 
to  full  indemnity  out  of  the  deposits  in  respect  of  all  costs,  charges,  and  expenses  incident 
to  the  undertakmg,  had  returned  to  all  the  shareholders  pro  rat&  a  part  of  such  deposits: — 
Hddt  that,  since  the  result  of  re^jpening  the  whole  of  the  accounts  as  prayed  might  be  to 
shew  that  the  persons  on  whose  behalf  the  bill  was  filed  had  received  more  than  the  amount 
to  which  they  were  entitled,  none  of  such  persons  could  take  the  account  without  incurring 
the  liability  of  refunding  to  recoup  the  Defendants;  for  which  purpose  the  Defendants  were 
entitled  to  insist  on  having  all  such  persons  substantially  upon  the  record ;  and  on  this 
ground,  as  weH  as  on  the  merits,  the  bill  was  diamiaaed. 

(a)  Beport  delayed  for  want  of  papers. 
HH  2 
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1850. 


StcUemmi, 


scrip  and  shares  therein,  against  the  persons  who,  by  the 
subscribers'  agreement,  were  appointed  provisional  directors 
to'conduct  the'compauy's  affidrs. 

The  subscribers'  agreement  provided,  inter  alia^  that  a  de- 
posit of  2L  Ms.  6d.  per  share  should  be  paid  by  each  sub- 
scriber on  the  number  of  shares  subscribed  for  by  him  at 
the  time  of  or  previously  to  signing  the  agreement  And 
further,  that,  whether  any  Act'should  be  obtained  or  w\ 
each  of  the  subscribers  should,  out  of  the  moneys  which 
should  be  paid  up  by  him];by  way  of  deposit,  bear,  pay,  al- 
low, and  discharge,  and  indemnify  the  said  directors  from 
the  expenses  then  already  incurred,  or  thereafter  to  be  incur- 
ed,  relative  to  the  surveys  and  estimates  for  the  said  railway 
and  other  works,  solicitors'  and  counsers  fees,  traveDing  ex- 
penses, and  all  witnesses,  and  other  costs  and  charges  of  eveiy 
description  incident  to  the  proposed  tmdertaking,  and  to  the 
applications  to  Parliament :  such  expenses,  costs,  and  charges 
to  be  computed  and  assessed  rateably  upon  the  amount  of 
the  shares  or  sums  taken  and  subscribed  by  each  of  the  sub- 
scribers respectively. 


The  shares  were  allotted,  and  the  deposits  pidd.   The  Plain- 
tiff was  a  holder  of  100  sharea 


The  company  having  failed,  the  provisional  directors  re- 
turned, out  of  the  moneys  in  their  hands,  to  all  the  share- 
holders, firsts  an  instalment  at  the  rate  of  12.  per  share,  and 
next  an  instalment  of  12«.  6d  per  shara  Subsequently 
they  proposed  to  return  to  all  the  shareholders^  'out  of 
the  same  moneys,  a  final  instalment  of  la.  dd.  per  share. 
The  majority  of  the  shareholders  accepted  this  final  in- 
stalment, and  released  the  Defendants.  The  Plaintiff 
and  other  shareholders  refused  to  accept  the  final  instal- 
ment 
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The  bill  was  for  the  common  account  of  receipts  and  dis- 
bursements! and  the  usual  relief  consequent  thereon. 


Mr.  Da/nid,  Q.  C,  Mr.  Retiahaw,  and  Mr.  Cahma,  for  the 
Plaintiff:— 

The  position  of  the  Plaintiff  and  Defendants  is  that  of 
cestui  que  trust  and  trustee;  a  decree  therefore  for  the  ac- 
count as  prayed  is  of  course;  and  the  Defendants,  who,  being 
mere  trustees,  have  without  reason  disputed  the  right  of 
their  cestui  que  trust  to  an  account^  must  pay  the  costs  of 
the  suit  up  to  the  hearing. 

Any  technical  objection  which  may  be  raised  on  the  ground 
of  misjoinder,  is  removed  by  the  late  Act,  16  &  1 6  Vict  c.  86, 
8.  49,  by  which  "  the  law  of  this  Court  as  to  misjoinder  is 
now  entirely  altered :"  Clements  v.  Bc/wea  (a).  That  case 
shews,  that  the  new  doctrine  is  not  left  to  the  discretion  of 
the  Court;  that  it  is  imperative  on  the  Court  to  follow  it; 
and  that  if  the  Act  applies  to  cases  where  the  parties  are 
named  on  the  record,  it  will  apply  equally  to  cases  where  a 
Plaintiff  sues,  as  here,  on  behalf  of  himself  and  all  other 
shareholdera  There,  as  here,  some  of  the  absent  sharehold- 
ers, on  whose  behalf  the  bill  was  filed,  had  an  interest  ad- 
verse to  the  Plaintiff,  to  maintain  the  propriety  of  a  repay- 
ment^ which,  in  the  event  of  the  account  being  taken,  they 
would  have,  in  whole  or  in  part,  to  refund ;  but  the  objection 
of  misjoinder  was  overruled. 

[They  cited  also  Sturge  v.  The  Eastern  Union  Railway 
Compa/ny(b),  and  In  re  Stephen  (c).] 

(a)  1  Drew.  684, 694.  (b)  1  Jur.  N.  S.  713. 

(c)  2  Ph.  562,  674. 


Afpwncut, 
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1855.  Mr.  MoU,  Q.  C,  and  Mr.  Sdwyn,  for  the  principal  Dfr- 

Williams      fendants: — 

Salmokd.  Independently  of  the  merits,  upon  which  alone  the  bill 

Argument,      would  be  dismissed,  the  Plaintiff  ought  not  to  be  allowed  to 
proceed  with  a  suit  thus  instituted  on  behalf  of  himself  and 
all  other  shareholders  of  this  company.     Permission  so  to 
institute  a  suit  is  a  relaxation  of  the  rule,  and  a  relaxation 
which  it  is  in  the  discretion  of  the  Court  to  permit  or  to  pro- 
hibit; and  where,  as  here,  it  is  not  for  the  benefit  of  the 
absent  shareholders  that  the  suit  should  proceed,  the  Courts 
in  the  exercise  of  that  discretion,  will  refuse  to  relax  the  rale: 
Evans  v.  Stokes  (a).    Here,  all  such  of  the  abeent  sbaie- 
holders  as  accepted  the  final  dividend  have  a  direct  interest 
adverse  to  that  of  the  Plaintiff  since,  if  the  account  is  taken 
as  prayed,  they  may  be  called  upon  to  refund.    As  m  the 
case  of  the  official  manager  of  the  Qrand  Trunk  Railway 
Company  v.  Brodie  (6),  each  of  such  shareholders  must 
have  a  right  to  elect  whether  he  wiU  abide  by  the  traosao- 
tion,  and  retain  the  moneys  which  he  has  received,  or  im- 
peach it,  and  refund  those  moneys;  and  what  right  baA  the 
Plaintiff  to  make  this  election  for  others  ?     This  argument 
indeed  applies  to  all  the  absent  parties  on  whose  behalf  the 
bill  was  filed.    And  even  if  aQ  such  parties  considered  it  for 
their  interest  that  the  suit  should  proceed,  still,  to  do  jostioe 
between  them  and  the  Defendants,  the  Court  must  have 
some  means  of  binding  the  absent  parties  to  refund,  it,  in 
taking  the  account,  it  should  appear  that  they  have  received 
more  than  the  amount  to  which  they  are  entitled    This, 
and  not  misjoinder,  is  our  objection  to  the  present  suit 
Viewed  in  this  light,  the  case  is  entirely  distinguishable 
from  that  of  Sturge  v.  The  Eastern  Union  Railway  Com- 
pam^y. 

[They  also  disputed  the  Plaintiff's  title  upon  themerit&] 
(a)  1  Keen,  24.  (6)  9  Hare,  823>  889. 
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Mr.  BaggdUay,  Mr.  Cotton,  and  Mr.  C,  Roupell  appear- 
ed for  others  of  the  directors. 

Mr.  Daniel,  Q.  C,  in  reply : — 

As  regards  the  shareholders  who  accepted  the  final  in- 
stalment, the  directors  have  become  the  purchasers  of  their 
interest,  and  in  £BLct  stand  precisely  in  their  place.  All  such 
shareholders  are,  therefore,  disposed  of,  and  have  no  int^est 
either  way  in  the  suit  And  as  regards  those  who,  like  the 
Plaintifif,  refused  to  accept  that  instalment,  (and  as  many  as 
7000  shares  are  outstanding  in  shareholders  of  this  class), 
their  position  is  precisely  that  of  the  absent  shareholders  in 
Clements  v.  Boiuea  (a). 

[He  also  replied  upon  the  case  made  by  the  Defendants 
on  the  meiita] 

Judgment  reserved. 
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Yicr-Chakcellob  Sib  W.  Page  Wood: — 

Considering  the  small  amount  of  the  FlaintifiTs  interest  in 
this  suit,  it  is  certainly  matter  for  great  r^ret  that  he  should 
have  thought  it  necessary  to  institute  it  The  utmost  which, 
under  any  possible  circumstances,  could  be  coming  to  the 
Plaintiff  over  and  above  the  amount  of  the  third  instalment 
of  Is,  6d.  a  share,  which  the  Defendants  offered  to  return  to 
him  in  common  with  all  the  other  shareholders,  would  not 
exceed  a  sum  of  about  54Z.  10s. — an  amount  so  small  as  cer- 
tainly to  try  to  the  utmost  the  question,  whether  he  is  en- 
titled to  a  decree.  Nevertheless,  the  question  must  be  con- 
sidered in  the  same  manner  as  it  would  be  if  the  Plaintiff's 
interest  in  the  suit  were  to  a  much  greater  amoimt 


Ifov.  I4ih. 
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The  Flaintifirs  right  to  an  aoooimt  was  disputed  upon  one 
ground  which  cannot,  in  my  judgment,  be  sustained 

It  was  aigued,  that,  permitting  an  individual  to  sue  on 
behalf  of  himself  and  a  large  number  of  others^  is  of  itself  a 
matter  in  the  discretion  of  the  Oourt;  that  the  Gourt  may 
grants  or  may  withhold,  such  permissiott;  that,  in  a  soil  of 
this  nature,  if  the  ends  of  justice  required  it,  the  Gourt 
would  allow  the  suit  to  be  thus  framed,  sinc^  otherwise,  by 
reason  of  the  number  of  persons  who  must  be  made  partieB^ 
no  relief  could  be  afforded;  but  if  the  ends  of  justice  did  not 
require  it,  th^i,  being  an  indulgence  and  contrary  to  the 
usual  practice,  the  Courts  in  the  exercise  of  its  discretion, 
would  refuse  its  permission;  and  consequently,  that,  in  a 
case  cir(;umstanced  like  the  present^  the  Court  would  not  al- 
low a  suit  so  fiamed  to  proceed. 

Now,  as  &r  as  this  argument  asserts  that  the  question  is 
a  mere  matter  of  discretion  with  the  Courts  I  think  the  re- 
jij  was  satisfactory,  viz.  that  if  a  person,  having  in  com- 
mon with  others  a  right  to  an  account  or  any  other  relief, 
chooses  to  assert  that  right,  and  can  shew  that  the  only 
difficulty  in  his  way  in  asserting  it  is,  that  the  persons  hav- 
ing an  identical  interest  with  hinuself  are  too  numerous  to 
admit  of  their  being  brought  on  the  record,  then,  notwith- 
standing such  persons  may  not  choose  to  assert  that  right 
which  they  have  in  common  with  him,  provided  their  inter- 
est is  in  no  way  liable  to  be  affected  by  the  assertion  of  such 
right  on  his  part,  he  ought  not  to  be  deprived  of  his  right  to 
sue  upon  any  assumed  discretion  on  the  part  of  the  Court 
as  to  the  suit  being  frivolous  or  vezatioua  However  frivo- 
lous and  vexatious  the  suit  may  appear  to  the  Courts  if  the 
Plaintiff  would  have  had  a  right  to  the  relief  prayed  in  case 
he  had  been  the  only  person  entitled  to  claim  it^  and  if  the 
interest  of  other  persons  entitled  in  common  with  him  to 
claim  such  relief,  and  who  are  too  numerous  to  be  brought 
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upon  the  record,  is  in  no  way  liable  to  be  affected  by  him  in  1865. 
the  suit  he  has  instituted  in  their  names,  the  Court  will  not 
deprive  him  of  that  right  merely  because  such  other  per- 
sonsdo  not  choose  to  concur  with  him  in  the  suit  In  fact» 
the  case  is  analogous  to  that  of  directors  of  a  railway  com- 
pany introducing  some  new  element  which  the  majority  of 
the  shareholders*  consider  to  be  for  their  benefit,  as,  for  in- 
stauce,  the  introduction  of  steamboats  and  the  like,  to  bring 
passengers  to  the  raQway, — a  proceeding  whidi,  being  dehors 
the  powers  of  the  directors^  may  be  stopped  by  any  share- 
holder filing  a  bill  on  behalf  of  himself  and  other  sharehold- 
ers, although  every  shareholder  except  himself  should  consi- 
der it  more  beneficial  and  profitable  for  the  new  scheme  to 
be  carried  into  effect  The  law  presumes  that  every  share- 
holder has  an  interest  in  seeing  that  what  is  done  is  right 
and  proper  in  point  of  law,  whatever  may  be  his  own  view 
as  to  the  benefit  to  be  derived  firom  a  departure  from  the 
strict  letter  of  the  law. 

But  then  (and  this  is  the  serious  question  in  the  present 
case)  I  apprehend  it  is  no  less  clear,  that,  if  the  Coiut  can 
see  that  the  interest  of  the  absent  shareholders  may  be  not 
simply  an  interest  leading  them  to  say  they  dislike  the 
course  the  Plaintiff  is  taking  in  their  names,  and  should  pre- 
fer matters  remaining  as  they  are,  but  an  interest  which 
would  be  actually  affected  in  the  event  of  the  suit  being  al- 
lowed to  proceed  as  on  their  behalf  at  the  instance  of 
the  Plaintiff, — or  (which  is  another  form  of  the  objection 
but  in  substance  the  same)  if  the  Court  sees  that  full  justice 
cannot  be  done  to  the  Defendamte  without  having  all  such 
sixeskt  shareholders  substantially  before  it,  personally  upon 
the  record,  so  as  to  enable  the  Court  to  do  justice  as  between 
them  and  the  Defendants, — ^then  it  will  not  allow  a  suit  to 
proceed  at  the  instance  of  one  or  more  individ\ial  share- 
holders^ as  representing  the  whole  body. 
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Now,  in  this  case,  the  Defendants,  having  a  tide  to  indem- 
nity to  the  full  amount  of  the  deposits  paid  by  the  share- 
holders, return,  out  of  that  amount,  to  all  the  shareholdeia 
first  an  instalment  of  IZ.  per  share,  next  an  infltaJmrnt  of 
128.  6d.  per  share,  and  then  ouJb4ifi^e  same  amount  they 
propose  tojoekn  tk^al  instalment  of  Is.  6(2.  per  shara 

As  to  the  shareholders  who  accepted  the  final  instalment^ 
I  concur  with  what  was  said  in  the  reply,  that  they  are  dis- 
posed of;  and  that,  if  the  directors  choose  to  take  upon  them- 
selves^ before  the  accounts  are  wound  up,  the  responsibilii; 
of  returning  that  instalment^  and  releasing  the  entire  fund 
so  far  as  regards  such  shareholders,  the  directors  must  be 
taken  to  have  placed  themselves  for  better  for  worse  in  Uieir 
position,  and  to  represent  them  on  the  record. 

But  as  to  the  shareholders  who  did  not  accept  the  final  in- 
stalment, and  it  was  said  in  the  reply  that  as  many  as  7000 
shares  are  outstanding  in  such  shareholders,  what  is  their 
position  with  regard  to  the  accounts  ?  Take  the  Plaintiff  as 
one  of  this  dass,  and  what  is  his  position  with  regard  to  the 
accounts  ?  I  apprehend  his  position  is  this:  by  the  deed  of 
settlement  the  Plaintiff  in  common  with  all  other  share- 
holders, became  in  effect  liable  to  indemnify  the  Defendants 
to  the  full  amount  of  the  deposits  upon  his  shares,  at  the 
rate  of  21.  12s.  6d.  per  share,  against  all  costs,  charges,  and 
expenses  which  they  might  incur.  Of  the  amount  to  which 
he  so  made  himself  liable  to  indemnify  the  Defendants,  the 
Plaintiff  has  received  back  firom  them,  pending  proceedings 
and  pending  the  accounts,  instalments  to  the  extent  of 
IL  12s.  6d.  per  share.  He  now  seeks  to  re-open  the  whole 
account  But  considering  the  expenses  to  which  the  De- 
fendants have  been  already  put,  and  which  they  would  be 
entitled,  as  against  the  shareholders,  to  deduct  out  of  the 
deposits  in  their  hands,  and  considering  all  the  costs,  which 
may  not  be  inconsiderable,  of  the  account  which  would  have 
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to  be  directed  in  this  suit^  and  which  also  they  might  fairly 
be  entitled  in  like  manner  to  deduct  out  of  such  deposits, 
it  is  by  no  means  impossible  that  the  result  6f  re-opening  the 
whole  account  as  prayed^  would  be  to  shew  that  the  amount 
the  Plaintiff  has  received  back  inm  the  Defendants  is  more 
than  the  amount  to  which,  having  regard  to  his  liabilUy  un- 
der the  deed  of  settlement,  he  may  prove  to  be  entitled.  And 
if  this  should  be  the  result  of  re-opening  the  whole  account^ 
then  he  would  be  bound  to  reftmd  the  surplus.  By  re-open- 
ing the  whole  accoimt  he  makes  himself  answerable  to  the 
extent  of  the  whole  amount  of  the  deposits  upon  his  shares 
at  2Z.  128.  6d.  per  share,  for  all  costs,  charges,  and  expenses, 
which,  under  the  deed  of  settlement^  the  Defendants  may  be 
entitled  to  deduct  from  the  amount  of  the  deposits  on  his 
shares.  He  cannot  take  the  account  prayed  without  sub- 
jecting himself  to  this  liability.  It  is  the  common  case  of 
a  partnership,  or  any  other  similar  concern,  where  an  indem- 
nity has  become  the  right  of  the  parties  administering  the 
fund,  and  in  settling  the  whole  account  some  unforeseen  ex- 
pense is  incurred;  in  which  case  a  party  seeking  to  have  the 
account  settled,  can  only  have  it  settled  upon  the  terms  of 
providing  for  the  whole  of  that  expenditure,  and  accordingly 
lefunding,  if  necessary,  what  he  has  received  out  of  the  com- 
mon stock,  in  order  to  put  all  parties  right  and  equal  with 
reference  to  their  engagements.  And  here,  not  only  is  this 
the  case  with  respect  to  the  Plaintiff,  but  it  is  the  case  also 
with  respect  to  all  the  holders  of  the  other  7000  shares 
which  are  still  outstanding;  no  one  of  those  shareholders 
could  take  the  account  prayed  in  this  suit  without  subject- 
ing himself  to  the  same  hability  of  refunding  what  he  has 
received  back,  to  an  extent  sufficient  to  recoup  the  De- 
fendants. 
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Such  then  being  the  position  not  only  of  the  Plaintiff,  but 
of  all  the  other  shareholders  on  whose  behalf  this  bill  is  filed, 
the  Defendants  have  a  right  to  insist  upon  having  all  such 
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shareholders  siibstantiallj  upon  the  record ;  and  ihe  only  way 
of  getting  over  the  difficulty  would  be  to  bring  into  Court 
the  whole  amount  of  the  sums  returned  to  them  by  tlie  De- 
fendants by  the  instalments  of  1{.  12«.  6d.  per  share:  be- 
cause the  Defendants  have  a  right  to  look  to  the  solvency 
and  ^responsibility,  not  only  of  the  Plaintiff  but  of  all  the  other 
shareholders,  who,  upon  taking  the  account  as  prayed,  might, 
in  the  events  be  liable  to  refund. 


But  independently  of  this  objection  upon  the  pomt  of 
form — ^which  alone  would  in  my  judgment  be  a  &tal  objec- 
tion to  the  suit, — I  am  satisfied,  upon  the  merits  of  the  case, 
that  the  Plaintiff  is  not  entitled  to  the  relief  prayed. 

[His  Honor  then  went  into  the  merits,  to  shew  that  they 
justified  this  conclusion.] 

Bill  dismissed — ^Plaintiff  to  pay  costs  subse- 
quent to  order  for  production  of  docu- 
ments. 
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The  Plaintiff  appealed  firom  this  decisioiL 

On  the  hearing  of  the  appeal,  it  appeared,  that^  before  the 
filing  of  the  answers  in  the  cause,  an  offer  was  made  to  the 
Plaintiff  by  the  Defendants  to  return  him  all  the  money 
which  he  had  contributed  to  the  company  less  the  amount 
which  he  had  then  already  received. 


The  Plaintiff  now  consented,  without  prejudice  to  any 
question  of  title  to  the  costs  of  the  suit,  or  any  of  them,  to 
accept^  and  the  Defendants,  also  without  prejudice  to  aoy 
such  question,  consented  to  pay,  a  sum  of  50{.  in  foil  satis- 
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fiiction  of  all  the  demands  of  the  FlaintifTon  his  own  account 
in  the  cause.  And  the  only  question  lefl  for  decision  was 
as  to  costs. 
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Lords 
jubticrs. 


Their  Lordships  now,  without  expressing  any  opinion  upon 
the  question  whether  the  Plaintiff  was,  or  was  not,  entitled 
to  a  decree  for  an  account,  were  pleased  to  order  the  De-  Fd>.  22nJ. 
fendants  to  pay  to  the  Plaintiff  the  ^02.  pursuant  to  their 
agreement;  the  Plaintiff  to  pay  to  the  Defendants  300Z.  on 
account  of  costs;  and  all  further  proceedings  in  the  cause  to 
be  stayed. 


HARKIS  V.  WATKINS.  .    .,,^, 

April  dOth, 

William  PO  well,  by  his  win  in  I844,  after  making   wiUr-Pre- 
certain  specific  devises  and  bequests,  gave,  devised,  and  be-  J^Sa^J^^ 
queathed  to  his  wife  Cathervne  all  the  rest  and  residue  of  ^^^etion, 
hiB  real  and  personal  estate  and  effects,  absolutely,  and  ap-  Devise  of  re- 
pointed  her  executrix  of  his  will.    And  the  testator  declared  ^tateT/ueu 
that  the  devises  and  bequests  theireby  made  to  his  wife  of^if'^^u^ 
should  be  taken  and  considered  in  lieu  and  discharge  of  all  due  from  tea- 
money  which  he  had  borrowed  out  of  and  forming  part  of 
the  trust  moneys  mentioned  in  the  settlement  made  on  his 
marriage  with  her. 


The  testator  died  on  the  1st  of  January,  1848. 
Cdtherine  Powell  died  on  the  4th  of  January,  1848,  in- 


Derisee 
dies  intestate 
tiiree  days  af- 
ter testator :-  • 
BM,  as  be- 
tween the  heir 
and  personal 
representative 
of  the  devisee, 
that,  it  not  be- 
ing nianifebtly 

testate,  without  having  proved  the  will  of  the  testator,  and  y^tage  of  the 

without  having  ever  possessed  herself  of  any  of  the  real  and  ^^^^  *S  "" 

personal  estates  or  effects  of  the  testator.  ed  estate,  the 

Court  oould 
not  presume 

a  disclaimer  by  hei^— consequently  her  hour  was  entitled  to  the  estate,  and  debts  claimed  by 

her  adminiatrator  as  due  to  her  fi*om  the  testator  were  dischai^ed. 

But,  Bemhle,  had  it  been  manifestly  for  the  disadvantage  of  the  devisee  to  retain  the  es- 
tate upon  the  terms  proposed  by  the  testator,  the  Court  might  have  presumed  a  dis- 
claimer 
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It  was  admitted,  that  a  sum  of  9002.,  forming  port  of  the 
trust  moneys  mentioned  in  the  settlement,  had  been  borrow- 
ed by  the  testator,  and  was  due  from  his  estate.  And  evi- 
dence was  adduced  for  the  purpose  of  shewing  that  a  further 
sum  of  700Z.,  further  part  of  such  trust  moneys,  came  with- 
in the  like  description  in  the  testator's  wilL  Upon  the  tes- 
tator's death,  his  widow  became  absolutely  entitled  under 
this  settlement  to  the  trust  moneys  therein  comprised 

The  testator  s  personal  estate  was  not  sufficient  for  pay- 
ment of  his  debta  The  clear  residue  of  his  real  estate  was 
not  less  than  900{. 

The  bill  was  filed  by  a  creditor  of  William  Powell,  on 
behalf  of  himself  and  all  other  creditors,  for  the  usual  adminis- 
tration decree. 

The  cause  now  came  on  for  further  consideration,  and 
upon  a  question  reserved  from  Chambers. 


ArgumtfU.         Mr.  Rolt,  Q.  Q,  and  Mr.  CoUrell,  for  the  Plaintiff. 

Mr.  Chandless,  Q.  C,  and  Mr.  Hardy,  for  the  adminis- 
trator of  Catherine  Powell : — 


Catherine  Powell  died  before  she  had  elected  to  take  the 
benefits  given  her  by  the  will,  upon  the  conditions  imposed 
by  the  testator.  The  Court  cannot  make  that  election  for  her. 
Her  administrator,  therefore,  is  entitled  to  all  money  bor- 
rowed by  the  testator  out  of  and  forming  part  of  the  trust 
moneys  mentioned  in  the  settlement,  including  the  9002.  and 
700Z. ;  and  the  claim  of  the  heir  is  excluded.  It  is  like  the 
case  of  an  estate  given  upon  a  condition  to  be  performed  be- 
fore the  estate  vests  in  the  donee,  where,  if  the  donee  un- 
fortunately dies  before  performing  the  condition,  the  gift 
faib. 
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[The  Vice-Chancellor. — PrimA  focie,  property  devised 
vests  in  the  devisee,  until  he  does  something  to  get  rid 
of  it] 

The  Court  has  never  presumed  election  by  a  deceased  per- 
son in  such  a  case  as  the  present 

[The  yici&-CHAKCELLOB. — It  IB  not  so  much  whether  the 
Court  will  presume  election,  as  whether  it  will  presume  a 
rejection  of  the  devise.] 

But  lliis  is  in  effect  a  gift  upon  condition  that  OatheriTie 
complied  with  the  terms  mentioned  in  the  will  There  is 
an  act  to  be  done  by  her.  [The  Vice-Chancbllor. — She 
18  not  to  give  a  release.]  Whatever  may  be  the  form  of  the 
words,  an  act  is  required  upon  her  part,  which  she  died 
without  perf(»ining.  Suppose  it  had  been  a  devise  of  Black 
Acre  on  condition  of  releasing  White  Acre,  would  the  Court 
presume  that  the  devisee  elected  to  take  under  the  will, 
merely  because  Black  Acre  was  somewhat  more  valuable. 
The  devisee  might  have  reasons  of  her  own  for  preferring  to 
retam  White  Acre. 

Mr.  James,  Q.  C.^  and  Mr.  WhUhread,  for  the  heir-at-law ; 

Mr.  WiUcock,  Q.  C,  and  Mr.  Keen,,  for  the  customary  heir, 
were  not  heard  upon  this  part  of  the  casa 
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Vicb<3hancellor  Sm  W.  Page  Wood: — 

Where  an  estate  is  devised  by  will,  the  estate  passes  to     Judgmetu. 
the  devisee  by  virtue  of  the  devise;  and,  unless  ibere  be  a 
disclaimer  by  the  devisee,  shewing  an  intention  <on  his  part 
not  to  take,  the  estate  remains  in  him. 

VOL.  n.  II  JLJL 
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1856.  Here  the  testator  has  not  required  any  act  to  be  done  by 

the  devisee;  he  has  imposed  nothing  in  the  nature  of  a  con- 
dition to  be  performed  by  her  previously  to  the  vesting  of 
the  estate.  He  has  simply  devised  and  bequeathed  to  her 
all  his  residuary  real  and  personal  estate  and  effects;  and 
declared,  that  the  devises  and  bequests  made  to  her  by  his 
will  should  be  taken  and  considered  in  lieu  and  dischaige 
of  all  money  he  had  borrowed  out  of  and  forming  part  of  the 
trust  moneys  mentioned  in  their  marriage  settlement  The 
estate  therefore  vested  in  the  devisee;  and  the  devisee,  by 
the  mere  circumstance  of  its  so  vesting  in  her,  dischaiged 
tiie  testator's  estate  £rom  all  money  borrowed  by  him  out  of 
and  forming  part  of  the  trust  moneys  mentioned  in  the  mar- 
riage settlement.  This  is  the  result — ^provided  the  devisee 
did  not  disclaim. 

In  this  case  there  is  no  evidence  of  any  disclaimer,  and 
the  only  question  is,  whether,  having  regard  to  the  circum- 
stances of  the  devisee's  death,  and  to  the  relative  values  of 
the  estate  devised  and  of  the  debts  to  be  discharged,  the 
Court  is  called  upon  to  presume  a  disclaimer. 

Whether  circumstances  might  not  exist  under  which  the 
Court  would  be  justified  in  presuming  a  disclaimer,  is  a 
question  of  some  nicety.  I  am  not  aware  of  any  authority 
upon  the  pointy  but  I  apprehend  that  in  a  strong  case,— for 
instance,  if  a  testator  devised  real  estate  worth  10,0002.  only, 
and  declared  that  it  should  be  taken  in  lieu  and  discharge 
of  debts  to  the  amount  of  20,0002.,  in  such  a  case,  it  being 
manifest  that  it  woidd  be  for  the  disadvantage  of  the  devi- 
see to  retain  the  estate  upon  the  terms  mentioned  in  the 
will,  the  Court»  in  the  event  of  the  donee  dying  under  drcum- 
etances  like  the  present,  would,  as  between  his  real  and  per- 
sonal representatives,  struggle  hard  to  presume  a  disclaimer; 
but  where  it  is  not  manifest  that  it  would  be  for  the  dis- 
advantage of  the  devisee  to  retain  the  estate  upon  the  terms 
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proposed  by  the  testator,  the  ground  of  that  presumptioQ 
hUa,  and  the  presumption  does  not  arise. 

[His  Honor  then  investigated  the  evidence  as  to  the 
700{.,  and  stated  as  the  residt,  that  the  inclination  of  his 
opinion  was  strongly  against  the  conclusion  that  the  7002. 
fell  within  the  description  of  money  which  the  testator  had 
borrowed  out  of  and  forming  part  of  the  trust  moneys  men- 
tioned in  his  settlement — strongly,  therefore,  against  the  in- 
ference that  the  widow,  by  virtue  of  the  devise,  woidd  be  in 
e£Eect  releasing  that  sum  of  700Z.  as  wdl  as  the  900Z.] 
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Judgment, 


In  a  case  of  so  much  obscurity,  I  cannot  say  it  is  clear  to 
my  mind  that  it  was  for  the  disadvantage  of  the  devisee  to 
retain  the  estate  devised  to  her  by  this  will.  I  cannot  say 
that  this  is  so  clear  a  case  that  the  Court  ought  to  presume 
a  disclaisQer  by  her;  and  the  best  decision  I  can  arrive  at  is, 
that  the  devised  estate  passed  to  her  heir-at-law  and  custom- 
aiy  heirs,  and  that  the  debt  now  claimed  by  her  adminis- 
tnttor  JB  discharged. 
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1655. 


-«^<w.  13M,  WICKHAM  v.  WICKHAM. 

dkl4ih; 

Dec,  7th.         fry 

Prindpaland    IHE  Plaintiflfe  and  the  Defendant  Wtckham  were  the 

^^StZ^      members  of  a  copartnership,  called  the  Low  Moor  Iron 

HUeofFraudB,  Company,  and  carried  on  the  bxisiness  of  iron  masters  and 

" manufacturers  of  iron. 

Semble,  a  oon- 

crodew'agBnoy  The  Plaintiflfe  employed  the  firm  of  John  Fvnch  A  Sons 
mU^  to^iSS^ep  as  ^eir  agents,  to  sell  Low  Moor  iron  up  to  the  Mure  of 
for  the  debtor  that  firm  in  1861. 

another  with- 
in the  4th  sec- 
tion of  the  The  firm  of  John  Fi/nch  ic  Sons,  as  agents  of  the  corn- 
Statute  of  ,    ^         ,^  ,  ,.        f       ^ 
Fraud8,onthe  pany,  supplied  Lolo  Moor  goods  on  credit  to  (amongst 

C^«w^y!     others)  the  firm  of  Smith  A  WiUey,  in  which  Edward 

^r^d  oh°^'  ^inoA  (one  of  the  firm  of  John  Finch  &  Sons)  was  a  partr 

servations  on    ner.    Smith  retired  firom  the  firm  of  Smith  Jk  WHky  in 

s     I , ,      1849,  but  the  business  of  the  latter  firm  continued  to  be  car- 

AppropntutoH 

of  Paymenu.     ned  on  by  Edward  Finch  and  Willey  under  the  firm  otFinch 
/.  F.  A  Skma,     cfe  WiUey;  and  John  Fi/nch  Jk  Sons,  as  the  agents  of  the 
the^laintiffB,    ^^^  MooT  Company,  continued  to  supply  Finch  &  WiJky 
to  A^  filS^'^  with  Low  Moor  goods  as  before. 
of  8, 4b  W, 

upon  the  footing  of  the  ktter  becoming  debtors  to  the  Plaintiffs.  They  also  supplied  the 
same  firm  with  other  goods  on  their  own  behalf.  They  made  no  distinction  in  their  aocounti 
between  the  goods  supplied  ^  them  as  agents  of  the  PlaintifEs,  and  those  which  they  sup- 
plied on  their  own  behall  £.  F.  was  a  partner  in  both  firms : — ffeld,  that  oommnniostions 
made  by  the  firm  of  /.  F.  A  Sons  to  the  Plaintifis,  admitting  a  large  debt  to  be  due  from 
the  firm  of  8,  dt  W,,  and  imdertsking  that  B,  F.  would  use  ms  influence  aa  a  partner  with 
8.  A  W,  to  secure  its  reduction,  upon  the  fiuth  of  which  communication  the  Plaintifib  fo^ 
bore  to  sue  8.  ds  W.,  precluded  that  firm  from  treating  their  debt  to  the  Plaintiib  as  one 
which  had  been  liquidated  by  the  appropriation  of  the  payments  made  by  them  to  the  fim 
of  /.  F.  <£r  Sons  in  order  of  date. 


Bankrupicy-^Partnenhip^EUction — DovhU  Proof. 

Hdd  also,  that,  under  a  deed  of  inspection,  bv  which  it  was  agreed  that  the  sevend  estates 
of  the  two  firms  should  be  administered  upon  the  principles  and  according  to  the  rules  sod 
practice  of  the  bankrupt  law,  and  as  if  acts  of  bankruptcy  had  been  committed  by  the  mem- 
bers of  such  firms  respectively,  the  Plaintiffs  were  entitled  to  proye  for  the  debts  ot&^W. 
both  against  that  firm  and  against  the  firm  of/.  F.  A  Som, 

And  that  this  right  was  not  affected  by  the  circumstance  that  B,  F.  had  aurrivedtiieltft 
of  his  partners  in  we  firm  of  8.  A  W,  upwards  of  two  months,  at  the  time  when  the  act  of 
bankruptcy  was  taken  to  have  been  committed. 
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The  invoiceB  of  Low  Moor  goods  supplied  by  John  Fi/nch 
A  Sons,  as  agents  of  the  company,  were  made  out  in  the 
name  of  the  company;  and  all  the  customers  were  supplied 
on  the  footing  of  their  becoming  debtors  to  the  company. 

John  Finch  &  Sons  engaged  with  the  company  to  keep 
separate  books  for  the  entry  of  accounts  of  all  goods  supplied 
by  ihem  to  the  several  customers  of  the  company.  But  this 
engagement  was  not  strictly  adhered  to;  and  in  the  accounts 
kept  by  John  Fmch  Js  Sons  of  their  transactions  with  the 
firms  of  Smath  Jk  WUley  and  Finch  A  WiUey,  no  distinction 
was  made  between  the  goods  supplied  by  them  as  agents  of 
the  company  and  those  which  they  supplied  on  their  own  be- 
half^  except  that  from  time  to  time  the  goods  were  entered 
as  "  Low  Moor  iron." 

On  the  8th  of  March,  1851,  WiUey  died  In  the  spring 
of  the  same  year,  the  firms  of  John  Fi/nch  &  Sons  and 
Finch  Jk  WiUey  became  embarrassed;  and  on  the  4th  of 
Jane,  1851,  they  suspended  payment. 

On  the  10th  of  June,  1851,  a  meeting  of  the  creditors  of 
the  respective  firms  of  John  Finch  Js  Sons  and  Finch  Js 
WUley  was  held;  when  it  was  decided  that  the  estates  of 
both  firms  should  be  wound  up  under  a  deed  of  inspection ; 
and  a  deed  of  inspection  was  executed  accordingly  on  the 
12th  of  December  following. 

By  this  deed,  to  which  the  members  of  the  respective 
finns  were  parties,  it  was,  amongst  other  things,  declared, 
that  the  several  estates  of  the  two  firms  should  be  adminis- 
tered, as  nearly  as  circumstances  would  permit,  upon  the 
principles  and  according  to  the  rules  and  practice  of  the 
bankrupt  law  of  Englcmdy  and  as  if  acts  of  bankruptcy  had 
been  committed  by  the  members  of  such  firms  respectively 
on  the  4th  of  June  then  last;  but  that  the  firms  shoidd  be 
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wound  up  separately;  and  that  any  crecEtar  executing  tlie 
deed  in  respect  of  a  debt  owing  from  the  one  firm,  should  not 
be  deemed  to  execute  it  in  respect  of  a  debt  owing  from  the 
other  firm;  and  that  the  deed  should  be  read  aa  if  twoiepft- 
rate  deeds  of  inspection  of  the  two  firms  had  been  executed 
by  the  neeessaiy  partiea  theseto. 

The  Plaintiffs  claimed  to  be  creditors  of  the  firm  of  John 
Fvnch  A  8(m»  in  a  sum  gf  46,9612.  38.  lid,  consisting  part- 
ly of  moneys  actually  received  by  them  and  interest^  partly 
of  moneys  due  from  customers  fer  Lew  Mocr  muh,  vA 
partly  of  asum  of  63702.  15«.  Id  due  in  respect  of  disho- 
noured bills  drawn  by  John  Fimch  A  Sons  and  accepted  by 
Finch  A  WiUey,  and  indorsed  by  John  Fimeh  A  Sons  ta 
the  company,  on  account  of  their  general  balanca 

The  PkintifiGs  also  claimed  to  be  creditors  of  the  fiim  of 
Fvnch  A  WiUey  in  a  sum  of  28,9112.  14«'.  id.,  part  of  the 
said  sum  of  46,9612.  3^.  lid,  consisting  partly  of  a  sum  of 
21,0002.  claimed  by  them  as  the  balance  due  on  the  old  ac- 
count of  Smith  A  WiUey  for  Low  Moor  iron,  sold  to  them  by 
John  Fi/ach  &  Sons  as  agents  of  the  company,  partly  of  a 
sum  of  15402.  198.  Id,  being  the  outstanding  balance  of 
Finch  &  WUletf  on  the  new  account  for  Low  Moor  iron  sold 
to  that  firm  after  91st  of  March,  1 851,  and  partly  of  the  said 
sum  of  63702.  lHa.  Id,  the  amount  of  the  said  bil}& 


These  claims  being  disputed  by  the  inspectors,  the  Plain- 
ti£G3  now  filed  their  bill  against  them  and  the  several  mem- 
bers of  the  two  firms,  charging,  that  the  agency  of  JoAn 
Finch  A  Sons  was  on  the  footing  of  a  del  credere  commis- 
sion, by  virtue  of  which  John  Finch  A  Sons  guaranteed  and 
became  responsible  to  the  company  for  the  price  of  all  goods 
of  the  company  sold  to  their  customers  on  credit;  and  Uiat^ 
consequently,  they  were,  at  the  time  when  they  suspended 
payment^  indebted  or  responsible  to  the  company  for  the 
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whole  of  the  said  sum  of  46,9612.  Ss.  11(2.;  aiu}  praying,  that 
it  might  be  dedaied  that  the  company  were  entitled,  under 
the  trusts  of  the  deed  of  inspection,  to  rank  as  creditors 
upon  the  estate  of  John  Finch  <fe  Sons  for  the  46,9612. 
3&  11(2.;  and  also  on  the  estate  of  Fmch  &  Willey  for  the 
28,9112.  146.  2c2.,  part  of  the  46,9612.  38.  lid.;  and  to  re- 
ceive equal  dividends  with  the  other  creditors  on  such 
respective  amounts,  but  not  so  as  to  receive  on  the  28,9112. 
149.  2d  a  greater  dividend  from  the  estate  of  John  Finch  & 
Sona  than  with  the  dividends  which  should  be  paid  thereon 
irom  the  estate  of  Fin^h  Jk  WiUey  should  amount  to  20^. 
in  the  pound. 


1855. 


Statemmi, 


The  Defendants,  the  inspectors  of  the  estate  of  John 
Fmch  A  Sona,  by  their  answer,  submitted,  that  a  contract 
for  a  del  credere  agency  was  an  undertaking  to  answer  for 
the  debt  of  another  within  the  meaning  of  the  4th  section 
of  the  Statute  of  Frauds;  that  there  was  no  sufficient  con- 
tract in  writing  for  that  purpose  signed  by  or  on  behalf  of 
John  Fin/ih  4c  Sona,  to  satisfy  the  statute;  and  that,  con* 
sequentiy,  John  Finch  cfe  Sons  were  not  indebted  to  the 
company  for  outstanding  debts  due  from  aistomers  tor  Low 
Moor  goods. 

The  Defendants^  the  inspectors  of  the  estate  of  Fiaich  & 
Willey,  by  their  answer,  submitted,  that  the  21,0002.  out- 
standing on  the  old  account  of  Smith  &  WiMey  (part  of  the 
28,9112.  148.  2(2.  claimed  frx>m  Finch  <&  WiUey)  was  dis- 
charged by  the  ordinary  rule  as  to  the  appropriation  of  pay- 
ments in  the  order  of  date. 


The  Defendants,  the  inspectors  of  both  estates,  submitted, 
that  neither  with  respect  to  the  63702.  15^.  Id,  the  amount 
of  the  dishonoured  bUls,  nor  with  respect  to  any  or  part  of 
the  company's  debt»  had  the  company  any  right  to  receive 
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1865.        dividends  from  both  estates,  but  that  the  company  miiBt 
dect  on  which  estate  to  receive  such  dividends. 

Evidence  was  given  of  communications  made  to  the  com- 
Suuemcni.  pany  by  the  firm  of  John  Finch  ^  Sons  while  Edward 
Fvnch  was  a  partner  not  only  in  the  latter  firm,  but  also  in 
the  successive  firms  otSndth  &  WiUey  and  Finch  Jk  WiUey, 
and  which  were  relied  upon  as  bearing  upon  the  question  of 
the  right  of  Finch  Jk  WiUey  to  apply  to  their  accounts  the 
rule  as  to  the  appropriation  of  paymenta  The  efiect  of 
these  communications  was  as  foUows: — In  December,  1847, 
statements,  on  behalf  of  John  Finch  Jk  Sons,  were  laid  be- 
fore the  Low  Moor  Company,  shewing,  that  22,0002.  was 
then  due  to  the  company  from  Smith  <&  WiUey.  In  the 
same  month,  John  Finch  <&  Sons  wrote  to  the  company, 
stating,  that  the  main  object  they  should  have  in  view  in 
their  future  transactions,  and  in  the  mode  of  oondacdng 
their  business,  would  be  to  reduce  the  balance  they  owed  the 
company,  "  and  to  cause  Smith  &.  WiUey  to  diminish  and 
finally  liquidate  theirs;"  and  that  it  was  the  intention  of 
EdAJoard  Finch  to  use  his  influence  ''  as  partner  with  Smiih 
is  WiUey  "  in  pressing  them  to  complete  orders,  to  convert 
stock  into  funds  to  meet  their  engagements,  and  to  reduce 
expenditure;  and  expressing  their  anticipation  that  there 
would  be  a  considerable  reduction  of  the  debta  from  both 
firma  Similar  conmiunications  to  a  like  effect  were  made 
from  time  to  time,  from  1847  to  1850,  by  Edward  Finch 
writing  on  behalf  of  John  Finch  is  Sons  to  the  company, 
representmg  that  he  was  continuing  his  endeavours  in  his 
other  capacity  of  a  partner  in  the  &nna  of  Sndth  S  WiO^ 
and  Finch  is  WHUeyy  to  secure  a  reduction  of  the  debt  due 
from  those  firms  successively  to  the  eon^)any. 


Argwnetd.         Mr.  jBoK,  Q.  C,  Mr.  AmjpUett,  and  Mr.  Kemplay,  for  the 
Plaintiflfe :— 
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A  contract  for  a  del  credere  agenoy  is  not  an  und^iaking 
or  guarantee  within  the  meaning  of  the  4th  aection  of  the 
Statute  of  Frauds :  CovMrier  v.  Haatie  (a). 

If  it  be,  still  the  original  agreement^  and  the  subsequent 
memoranda^  letters^  and  accounts,  signed  firom  time  to  time 
by  or  on  behalf  of  the  firm  of  Finch  &  8on8  and  the  former 
firms  canying  on  the  same  business,  amount  together  to  a 
sufficient  contract  in  writing  to  satisfy  the  statute ;  or,  if  not, 
the  long  dealing  between  the  parties  upon  the  footing  of  a 
del  credere  commission  amounts  to  a  part  performance  of 
the  contract,  and  will  be  considered  by  the  Court  as  taking 
the  case  out  of  the  statuta 
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Argumeni, 


And  even  if  John  Finch  <k  Sotis  were  not  acting  under 
a  del  credere  commission,  the  Plaintifib  are  entitled  to  consi- 
der them  as  the  principal  debtors  to  the  company  for  all 
Low  Moor  goods  sold  by  them  to  their  customers,  whether 
actually  paid  for  or  not. 

The  communications  made  to  the  company  by  the  firm  of 
John  Fvnch  4c  Sons,  at  a  time  when  Edward  Finch  was  a 
member  both  of  that  firm  and  of  the  successive  firms  of  Smith 
^  WiUey  and  Finch  <kWiUey,  preclude  the  Defendants,  the 
inspectors  of  the  estate  of  Finch  &  WiUey,  from  treating 
the  21,000{.  as  liquidated  by  the  application  of  the  rule  as 
to  the  appropriation  of  payments,  those  communications 
containing  distinct  admissions,  by  which,  as  made  by  one  of 
their  partners,  the  firm  of  Fvnch  cfe  WiUey  were  bound,  that 
the  21,0002.  was  still  due  and  secured  by  the  credit  of  their 
firm.  Any  such  application  of  the  rule  of  appropriation 
would  be  a  firaud  upon  the  company. 

Lastly,  under  the  trusts  of  the  deed  of  inspection,  and  the 
rules  adopted  in  bankruptcy,  the  Defendants  are  not  enti- 


(a)  8  Exch.  40. 
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ArffumeiU, 


tied  ta  put  the  contpany  to  tbeir  efection^  on  which  estate 
they  will  receive  dividends;  but  the  company  have  aright 
to  receive  divid^ids  from  both  estates,  not  only  for  the 
amount  of  the  bills,  but  also  for  any  part  of  their  debt  which 
they  can  shew  to  have  been  owing  to  them  from  both  firms 
previously  to  th^  suspending  payment.  Each  firm  ooih 
tained  one  partner  who  waa  not  a  partner  in  the  other. 


(They  cited  Morris  v.  Cleasby  (a).  Paley's  Law  of  Princi- 
pal and  Agent,  3rd  edit,  p.  41,  Orove  v.  DvJboiaQi),  Mao- 
kenzie  v.  ScoU(c)y  and  CovUnrier  v.  Hasbieid);  also  Ex'pwriB 
Hinton  (e).  Ex  parte  Jolmaon  (/),  Ex  parte  Adam  (jr),  ifc 
parte  La  Foret  (h).  Ex  parte  Bigg  (i),  Ex  parte  JJtMii  of 
EngUmd  (k),  and  Ex  parte  Husband  (I). 

Mr.  Hugh  Hill,  Q-  C.,  and  Mr.  Sdwyn,  for  the  inspectors 
of  John  Finch  Sf  Sons;  and 

Mr.  James,  Q.  C,  and  Mr.  Eddis,  for  the  inspectors  of 
Finch  ^  WiUey,  insisted  on  the  defence  set  up  by  their  re- 
spective answers.  Upon  the  question  of  the  right  of  the 
company  to  a  double  proof,  they  contended,  that  such  rights 
even  if  it  could  ever  have  been  maintained,  was  lost  in  con- 
sequence of  WiUey's  death;  upon  which  the  joint  estate  of 
Finch  ^  WiUey  became  the  estate  of  Edward  Finch  alone, 
or  subject  to  his  order  and  disposition;  and,  applying  the 
doctrine  in  Ex  parte  Moult(m),  the  company  lost  their  right 
to  receive  dividends  from  both  estatoEf,  and  were  put  to  their 
election. 


(a)  4  M.  &  Selw.  566. 
{b)  1  T.  R.  112. 

(c)  6  Bro.  P.  C.  280,  TomL  edit 

(d)  8  Exch.  40. 
(tf)  IDe  Q.  550. 

(/)  3  De  G.  M.  G.  218. 


(^)  2  Rose,  36;  A  a,  I  V.&R49i 

(A)  Cited  2  Eoee,  36. 

(t)  2  Hose,  37. 

(k)  Id.  82, 

(0  2  G.  &  J.  4 

(m)Mont&BlL2a 
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[They  cited  Sanders  r,  VanzeUer  (a),  Amos  v.  Temper^ 
ley  (b),  WUUaTns  v.  Leaper  (c),  Oasttinff  v.  Auber{d),  Ed- 
wards V.  Kelly  («),  TAomcM  v.  WHUams  (/),  Sav/nders  v. 
Wakefield  (gr).  Price  v.  MauUon  (A),  JEc  ^xirte  GZ^Tuim- 
nwMjr  (i),  JEic  j^rfe  Ca/rstairs  (4),  G^ray  v.  ChistoeU  (Z),  JKb 
parfe  JTtB  (T}^),  and  University  of  Ga/mhridge  v.  Ba2(i- 
t(;in(n). 

Mr.  i2o{^  Q.  C,  in  reply,  referred,  on  the  question  of  dou- 
ble proo(  to  Ex  parte  Liddle  (p),  and  cited  the  following 
additional  cases:  Ansell  v.  Baker  (p),  Damdson  v.  M'Ore^ 
gcr  (g),  Prttchard  v.  Draper  (r). 

Judgment  reserved. 


1855. 


Arfj^mcnt, 


Vicb-Chancellor  Sib  W.  Page  Wood: — 

Three  principal  questions  arise  in  this  case. 

The  first  question  is,  whether,  at  the  date  of  the  deed  of 
inspection,  any  and  what  amount  was  due  fi-om  the  firm  of 
John  Finch  £f  Sons  to  the  Flainti£b  and  the  Defendant 
Wickham,  the  partners  in  the  Low  Moor  Iron  Company. 

The  second  question  is,  whether,  at  the  same  date,  any 
and  what  amoimt  was  due  firom  the  firm  oi  Finch  if  WiUey 
to  the  same  company. 


Dec.7fh. 

Judgment. 


(a)  4  Q.  K  260. 
(6)  8  M.  &  W.  798. 
(c)  2  Wile.  308 ;  S.  C,  3  Burr. 
1886. 
{d)  2  East,  324. 
(tf)  6  M.  &  Selw.  204 
{/)  10  R  &  C.  664. 
(^)  4  B.  &  Aid.  595. 
(A)10C.B.56l. 


(0  Buck,  517. 

(k)  Back,  560. 

il)  9  Vee.  118. 

(m)  3  Mont  &  A.  182,  189. 

(n)  5  M.&W.580. 

(o)  2  Bose,  34. 

(p)  15  Q.  B.  N.  8.  20. 

(q)  8  M.  &  W.  755. 

(r)  1  Bm».  &  My.  191. 
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The  third  question  is,  whether  the  Plaintiff  and  the  Tk- 
{eadBniWickhami  are  entitled,  under  the  deed  of  inspection, 
to  a  double  demand,  or  what  in  bankruptcy  is  called  a  dou- 
ble proof,  against  the  two  estates. 

The  first  question  was  argued  as  a  point  of  law.  It  was 
contended  on  the  part  of  the  Defendants,  that  the  engage- 
ment entered  into  by  the  firm  of  John  Finch  ^  Som  was 
an  undertaking  by  way  of  guarantee  to  pay  the  debts  which 
might  become  due  from  the  several  persons  to  whom  they 
sold  iron,  and  directly  within  the  4th  section  of  the  Statute 
of  Frauds;  that^  even  if  the  engagement  in  question  W€re  a 
contract  for  a  del  credere  agency,  such  a  contract  was  not 
the  less  an  undertaking  to  answer  for  the  debt  of  another 
within  the  meaning  of  the  same  section ;  and  that,  in  either 
case,  by  reason  of  the  repeated  changes  of  partnership  as 
well  in  the  firm  of  John  Fvnch^Sons  as  in  the  Low  Moor 
Company,  there  was  not  a  continuing  engagement  on  the 
part  of  the  successive  partners  of  either  of  those  firms  suffi- 
cient to  satisfy  the  statute. 

Now,  if  this  engagement  were  a  mere  undertaking,  by  way 
of  guarantee,  to  pay  the  debts  which  might  become  due  from 
the  several  persons  to  whom  the  firm  o{  John  Finch  ^So^is 
sold  iron,  and  if  no  question  of  a  del  credere  agency  arose, 
then  I  should  probably  be  of  opinion,  for  the  reasons  urged 
at  the  bar,  that  there  was  not  such  a  continuing  engagement 
as  to  satisfy  the  statute.  But  it  is  impossible,  as  I  shall 
presentiy  shew,  to  contend  that  this  engagement  was  a  mere 
undertaking  of  that  description. 

If  the  engagement  entered  into  by  the  firm  oSJohn  Finch 
^  Sons  was  a  contract  for  a  del  credere  agency,  then,  on  the 
other  hand,  I  concur  with  what  was  urged  on  the  part 
of  the  Plaintiffij,  that  the  case  of  Couturier  v.  Hastieip) 


(a)  8  £xch.  40. 
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seems  to  establish  that  it  would  not  operate  as  a  guaran- 
tee, and  would  not  be  a  promise  to  answer  for  the  debt 
of  another  within  the  4th  section  of  the  Statute  of  Frauds. 
When  I  look  at  the  whole  of  that  case,  and  consider  the 
reasons  given  by  the  Judges  in  deliveriiig  their  judgments, 
— though  given  very  cautiously  and  guardedly — I  cannot 
but  conclude  that  they  considered  that  an  agent  entering 
into  a  contract  in  the  nature  of  a  del  credere  agency,  en- 
tered in  effect  into  a  new  substantial  agreement  with  the 
persQDS  whose  agency  he  undertook; — ^that  the  agreement 
80  entered  into  by  him  was  not  a  simple  guarantee,  but  a 
distinct  and  positive  undertaking  on  his  part,  on  which  he 
would  become  primarily  liable:  otherwise,  I  cannot  see 
how  the  learned  Judges  could  arrive  at  the  conclusion  that 
the  undertaking  was  not  within  the  Statute  of  Frauds.  Cer- 
tainly, the  opinion  of  the  American  Judge,  which  one  of  the 
learned  Judges  referred  to  with  approbation  in  delivering 
his  judgment  in  Couturier  v.  Hastier  goes  to  the  full  extent 
which  I  have  described. 
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But  I  think,  that^  in  this  case,  the  engagement  entered 
into  by  the  firm  of  John  Finch  ^  Sons  stands  on  an  entire- 
ly different  footing  not  only  from  a  mere  contract  of  guaran- 
tee, but  also  from  a  contract  for  a  del  credere  agency. 

(The  Vice-Chancellor  then  examined  the  circmnstances 
bearing  upon  the  question  as  to  the  nature  of  the  engage- 
ment, and  concluded,  that  it  was  in  fact  a  distinct  primary 
engagement  on  the  part  of  John  Finch  &■  So7i8,  to  make 
good  to  the  Low  Moor  Company,  at  the  end  of  every  year, 
the  payments  due  in  respect  of  the  whole  of  the  iron  supplied 
by  the  company.] 

Such  being  the  nature  of  the  engagement,  the  accounts 
shew,  and  in  fact  it  is  not  in  dispute,  that  the  amount  due 
from  the  firm  otJohnFmch  9^  Sons  to  the  Low  Moor  Com- 
pany is  46,9612.  3«.  lid 
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I  come  now  to  the  second  question  in  the  case,  viz.  whe- 
ther, at  the  date  of  the  deed  of  inspection,  any  and  what 
amount  was  due  from  the  firm  of  Finch  4*  Willey  to  the  Low 
Moor  Iron  Company.  In  considering  this  question  I  shall 
pass  over  for  the  present  the  sums  of  15401.  198.  IcE.  and 
6370Z.  158.  1  d, ;  and  I  shall  consider  whether,  at  the  date  of 
the  deed  of  inspection,  any  other  amount  was  due  to  the 
company  from  the  firm  of  Fi/nch  if  Willey. 


That  there  once  was  a  debt  due  from  that  firm  to  the  com- 
pany is  sufficiently  apparent,  for  all  invoices  were  made  out  in 
the  name  of  the  Low  Moor  Iron  Company,  and  the  customen 
were  supplied  distinctly  on  the  footing  of  iiieir  becoming 
•debtors  to  that  company.  Bat  the  difficulty,  and  the  only 
difficulty  in  the  case,  is  occasioned  by  the  circumstance  that 
the  firm  of  John  Finch  ^  Sons,  (doubtless  from  inadver- 
tence), instead  of  keeping  separate  books  for  the  entiy  of 
accounts  of  all  goods  supplied  by  them  to  the  several  cus- 
tomers of  the  Low  Moor  Company,  (which  was  the  couise 
they  had  engaged  with  the  company  to  pursue),  in  £act,  kept 
acooimts  in  which  there  was  no  distinction  between  the 
goods  so  supplied  by  them  as  the  agents  of  the  company, 
and  the  goods  supplied  by  them  on  their  own  behalf  except 
in  this  respect,  that,  from  time  to  time,  the  goods  were  en- 
tered as  "  Low  Moor  iron."  In  other  respects,  the  whole 
was  kept  in  one  general  account^  their  transactions  on  he- 
half  of  the  company  being  blended  with  all  their  other 
transactions  with  the  firms  of  SmiOi  if  WiUey  and  Finch 
if  WiUey.  In  this  general  account,  which,  as  early  as  1846, 
shewed  a  very  heavy  balance  due  to  John  Finch  if  Sons^ 
entries  were  made  from  time  to  time  on  one  side  and  on  the 
other  until  WiUey' 8  death,  when  it  resulted  in  a  balance  of 
22,000i.  due  from  the  firm  oi  Finch  if  WiUey  to  the  firm  of 
Finch  if  Sons. 


In  this  state  of  things,  there  is  no  doubt  that  if  Edward 
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FxTkch  had  not  been  a  partner  both  in  the  firm  of  John 
Fvnch  if  Sons  and  in  that  of  Smith  ^  WiUey, — if  the  part- 
ners in  the  latter  firm  had  been  strangers  to  the  transactions 
between  the  firm  of  John  Fvnch  if  Sorts  and  the  Low  Moor 
Company,  then  the  firm  oi  Smith  ifWiUey  would  have  been 
at  liberty  to  apply,  in  dealing  with  their  accounts,  the  ordi- 
nary rule  relative  to  the  appropriation  of  payments, — ^the 
rule  in  Clayton's  case  (a),  which  has  been  always  followed, 
according  to  which  the  party  against  whom  the  balance  is 
eventually  due  is  at  liberty  to  appropriate  all  the  successive 
payments  made  by  him  in  reduction,  from  time  to  time,  of 
the  earlier  portion  of  the  account  And  it  is  said,  (although 
this  is  not  made  out  by  the  evidence),  that  if  the  rule  in 
question  were  strictly  applied  in  the  present  instance,  and 
the  payments  made  by  the  firm  of  Srmth  if  WiUey  were 
appropriated  successivelyin  redxiction  of  the  earlier  items  due 
from  that  firm,  the  result  would  be  the  wiping  out  of  the 
whole  debt  due  in  respect  of  the  Low  Moor  iron  from  the 
firm  of  Smith  if  WiUey. 


1855. 


Judfftaent, 


But  the  fact  is,  that  Edward  Finch  wous  a  partner  both 
tn  the  firm  oiJohnFmck  if  Sons  and  in  the  firm  ofSmUh 
if  WiUey,  In  1833  he  became  a  partner  in  the  firm  oiJohn 
Fvnch  if  Sons.  In  January,  1844,  he  became  a  partner,  al- 
though his  name  did  not  appear  as  a  partner,  in  the  firm  of 
Smith  ^  WHley;  and  while  he  was  occupying  that  double 
position,  communications  passed  between  the  firm  of  John 
Fvnch  if  Sans^  ot  which  he  was  a  partner,  and  the  Low 
Moor  Iron  Company,  which,  in  my  judgment^  render  it  im- 
'  possible  to  apply  the  rule  in  Clayton's  case  to  these  accounts. 

[His  Honor  read  these  communications  to  the  eflfect  stat- 
ed above,  and  proceeded.] 

That  it  was  competent  to  Edward  Fmch,  as  a  member  of 


(a)  1  Mer.  572. 
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the  successive  firms  oiSmUh  Sf  WiUey  and  Finch  ^  Willeyy 
to  make  arrangements  for  the  reduction  of  debts  due  from 
those  firms,  is  plain.  His  house  being  under  liabilities,  it 
became  his  proper  business  to  make  arrangements  for  their 
liquidation,  and  to  enter  into  such  correspondence  with  cre- 
ditors as  might  be  necessary  for  that  purposa  And  after 
such  representations  made  by  him,  or  by  the  firm  of  John 
Fvmk  ^  Sons  of  which  he  was  a  partner, — representations 
not  for  the  benefit  of  John,  Fmch  ^  Sons  only,  but  most 
materially  affecting  the  interests  of  the  firms  of  Smith  jf 
Willey  and  Fineh  S[  WiUejf,  (because  it  was  on  the  fEuthof 
those  represeitations  that  the  company  forbore  suing  the 
latter  firms, — ^it  was  on  the  faith  of  those  admissions  by 
Eduua/rd  Finch,  as  a  member  of  those  successive  firms,  to 
the  efiGact  that  there  was  this  large  debt  outstanding  and 
still  due  to  the  company,  and  that  the  company  had  there- 
fore the  security  of  Mr.  Smith  whatever  it  might  be  worth, 
and  the  security  of  Mr.  Willey  whatever  it  might  be  worth, 
in  addition  to  the  security  which  they  had  already  firom  the 
firm  of  John  Fmch  ^  Sovis,  that  the  company  forbore  to  sue 
the  firms  o{  Smith  ^  Willey  and  Finch  ^  WiOeyy-^i 
all  these  representations  it  is  impossible,  alike  for  the  firm 
of  Fimch  ^  WiUey  and  for  that  of  John  Finch  &*  Sotis,  to 
say,  that^  notwithstanding  all  that  had  passed,  there  was  an 
arrangement  between  their  firms  by  which  they  kept  thdr 
aeeoimts  all  as  one  joint  account,  and  that,  by  applying  the 
doctrine  of  appropriation  of  payments  to  all  moneys  paid  in 
by  Smith  ^  Willey  or  Finch  ^  WiUey  to  the  firm  of  John 
Fvnch  if  Sons,  they  are  entitled  to  consider  that  debt^  which 
one  of  their  partners  so  admitted  to  be  due,  as  a  debt  which 
has  been  liquidated  by  the  appropriation  of  those  payments 
in  order  of  date.  As  between  John  Finch  ^  Sons  and  the 
successive  firms  of  Smith  ^  Willey  and  Finch  §•  WiUey> 
that  doctrine  would  no  doubt  apply;  but  as  between  the 
Low  Moor  Company  and  those  firms,  it  was  not  competent 
for  either  of  such  firms  so  to  arrange  their  accounts  as  to  re- 


CASES  IN  CHANCERY. 


491 


6ult  in  the  liquidation  of  a  debt»  which  a  common  member 
of  both  firms  had  thuus  represented  to  the  company  as  out- 
standing. It  appears  to  me,  therefore,  that  when  I  direct 
an  inquiry  as  to  the  amount  due  to  the  company  in  respect 
of  these  transactions^  I  must  give  such  directions  as  will 
prevent  the  doctrine  of  appropriation  from  being  thus  ap- 
plied by  the  Defendant&  '^ 


1865. 


That  an  inquiry  must  be  directed  is  clear.  I  cannot  hold 
that  the  mere  statemei^t  of  one  partner  in  a  firm,  to  the  ef- 
fect that  there  is  a  debt  due  from  such  firm,  is  in  itself  suf- 
ficient to  bind  his  copartner  as  to  the  amount  so  admitted 
to  be  due ;  and  as  I  cannot  say,  upon  the  evidence  in  this 
case,  that  the  amount  due  from  the  Defendants  Finch  ds 
WiUey,  in  respect  of  the  transactions  now  in  question,  is 
distinctly  ascertained,  the  proper  course  will  be  to  direct  an 
inquiry  upon  the  subject,  in  the  terms  which  I  shall  pre- 
saitly  mention. 


Judgment. 


There  remain  the  two  sums  of  1540Z.  19a  Id  and  63702. 
lo8.  Id,  already  mentioned,  which,  being  clearly  due  from 
the  firm  of  Finch  4f  WiUeyy  would,  under  any  circumstances, 
have  made  it  necessary  to  determine  the  third  question  in 
this  cause.  The  15402.  \9s.  Id,  is  due  for  iron  supjdied 
through  John  Fi/ach  if  Sons  to  the  firm  of  Finch  i^WiUey, 
after  the  Slst  of  March,  1851.  And  as  to  the  63702.  158.  1(2.> 
the  amount  of  dishonoured  bills  drawn  by  John  Finch  4- 
Sona  on  Fim4)h  <fe  Willey,  accepted  by  Finch  <t  WiUey,  and 
indorsed  by  John  Fvnch  A  Sons  to  the  Low  Moor  Company, 
I  apprehend  that  the  bills  so  indorsed  gave  the  company  a 
good  cl^m  on  the  estate  of  Firich  A  WHley.  In  cases  of 
bankruptcy,  the  rule  as  to  the  right  of  proof  by  a  creditor 
holding  a  security  is,  that,  where  the  security  is  that  of  the 
bankru]pt  alone,  the  creditor  cannot  prove  without  giving  up 
his  security;  but  where  it  is  the  security,  not  of  the  bank- 
rupt only,  but  of  a  third  party,  then  the  creditor  may  prove 
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for  the  full  aQiount  of  the  debt,  and  still  retain  the  Becurity 
for  the  amount  for  which  he  has  the  additional  seciirity  of 
such  third  party.  That  is  the  position  in  which  the  Low 
Moor  Company  stands  with  reference  to  the  bills  accepted 
by  the  firm  of  Finch  is  WHley.  The  rule  last  mentioned 
has  a  direct  bearing  upon  the  third  and  last  question  in  this 
case. 

The  third  and  last  question  is»  whether  the  Plaintiffs  and 
the  Defendant  WickJux/m  are  entitled,  under  the  deed  of  in- 
spection, to  a  double  demand,  or  double  proof,  as  it  is  cidled, 
against  the  two  estates. 

Whatever  may  be  the  true  construction  of  the  deed  of  in- 
spection upon  other  points,  as  to  which  some  discussion  arose 
in  the  argument,  it  is  admitted  to  have  operated  as  an  agree- 
ment by  all  the  parties,  that  the  estates  of  the  two  firms 
should  be  administered  as  if  both  firms  had  committed  acts 
of  bankruptcy  on  the  4th  of  June,  1851. 

The  question,  therefore  is,  what  would  be  the  efiiBCt  of 
holding  both  these  firms  to  have  committed  acts  of  bank- 
ruptcy on  that  day. 

It  was  argued,  that,  Edward  Finch  having  survived  his 
partner  WiUey,  the  whole  estate  was  in  truth  the  estate  of 
Edward  Finch  ITiat  of  com^e  is  not  so.  The  point  is  ex- 
pressly determined  in  Ex  parte  Leaf  (a),  where  an  attenapt 
was  made  to  take  a  distinction  upon  the  question  of  order 
and  disposition,  and  the  facts  were,  in  some  respects,  &vour- 
able  to  that  view.  There,  a  sum  of  money,  standing  in  the 
books  of  the  bank  to  the  credit  of  the  deceased  partner  and 
of  the  surviving  partner,  who  became  bankrupt,  had  been 
drawn  out  by  the  surviving  partner  for  a  particular  purpose, 
upon  an  undertaking  to  return  it  if  the  purpose  failed ;  and 

(a)  Mont  &C.  662. 
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the  purpose  did  Ml.  It  was  atgued,  that  the  money  was 
left  in  the  order  and  disposition  of  the  surviving  partner,  and 
that  his  drawing  it  out  of  the  bank  raised  a  strong  inference 
to  that  effect;  but  the  Court  held,  that  the  purpose  having 
foiled,  the  whole  was  remitted  to  its  former  position;  and 
that,  there  not  having  occuiTed  a  sufficient  lapse  of  time,  (for 
time  would  be  an  important  ingredient  in  estimating  the 
question  of  order  and  disposition),  it  was  impossible  to  day 
that  the  money  ceased  to  be  part  of  the  joint  estate ;  conse- 
quently, the  money  so  dealt  with  must  be  treated  as  joint 
estate,  and  applicable  for  payment  of  the  joint  debts  of  the 
partnership.  The  same  point  was  assumed  in  Ex  parte 
TayloT{a),  where  again  the  whole  question  turned  on  reput- 
ed ownership.  It  was  conceded,  that  a  large  part  of  the  pro- 
perty was  to  be  administered  as  the  joint  estate  of  the  bank- 
rupt partners  and  of  their  deceased  partner;  but  as  to  cer- 
tain of  ihem,  there  was  a  dispute  whether  there  was  re- 
puted ownership;  and  it  was  held,  that,  as  to  some  parts  of 
the  property  in  question,  there  was,  but  as  to  others  there 
was  not  Here,  there  can  be  no  question  of  reputed  owner- 
ship. Willey  died  in  March,  1851,  and,  according  to  the 
deed  of  inspection,  the  firm  is  to  be  deemed  to  have  com- 
mitted an  act  of  bankruptcy  on  the  4th  of  June  following. 
It  does  not  appear  that  administration  was  taken  out;  but, 
if  it  was,  that  circumstance  is  not  material  There  evident- 
ly had  not  been  such  a  lapse  of  time  as  would  induce  the 
Court  to  say  that  Edwa/rd  Fvnck  had  acquired  (or  rather, 
that  his  assignees  would  have  acquired)  the  whole  of  this 
property  by  any  doctrine  of  reputed  ownership.  It  remain- 
ed part  of  the  joint  estate  of  Fiifich  ds  Willey, 

Then,  since  the  property  remained  the  joint  estate  of  Finch 
^  Willey,  it  follows  as  a  necessary  consequence,  that  the  doc- 
trine of  Ex  parte  MouU  (6),  as  it  was  termed  in  argument, 
has  no  application.    That  doctrine — ^which  in  truth  had  been 


1855. 


Judgmmi. 


(«)  Mont.  240, 


(b)  Mont.  &  B.  28. 
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acted  upon,  aflber  some  conflict  of  opinion,  in  many  eariier 
cases — \&  simply  this,  that  you  cannot  claim  through  the  me- 
dium of  one  partner  against  the  partnership.  Consequently 
where,  as  in  JSb  parre  if  oittt,  a  party  is  engaged  in  two  trades, 
— engaged  alone  in  one  trade,  but  with  a  copartner  in  an- 
other,— you  cannot^  in  respect  of  his  dealings  as  such  sole  tia- 
der,  have  any  right  of  proof  against  the  estate  of  his  copartr 
ner.  That  doctrine  was  followed  by  the  Chief  Judge  in  bank- 
ruptcy, the  present  Lord  Justice  Knigkt  Bruce,  who  consi- 
dered himself  bound  by  it,  although  he  expressed  that  he 
did  not  himself  acquiesce  in  it.  In  a  case  in  which  three  per- 
sons, partners  in  a  firm  of  six,  were  engaged  in  a  separate 
trade,  he  seemed  to  consider  that  the  same  rule  was  applioar 
ble  (a).  But,  in  the  present  case,  there  is  a  stranger  intro- 
duced. The  securities  are  not  the  securities  of  Edward 
Fvack  alone,  but  of  Finch  ^  WiUey,  and  WiUey  had  no 
concern  whatever  in  the  firm  of  John  Fi/nch  ^  Sons,  It  is, 
therefore,  a  collateral  security  which  the  company  has  ao- 
quired,  and  one  on  which  they  have  a  distinct  right  of  proo£ 

It  was  scarcely  disputed  that  the  company  would  be  entitled 
to  a  right  of  double  proof,  provided  the  estate  were  held  (as 
I  have  held  it)  to  be  the  joint  estate  ofFvnch  ^  WiUey,  and 
not  that  of  Edward  Fvnch  alone.  But  if  authority  were  le- 
quired.  Ex  parte  Ada/m  (6)  is  an  express  authority  in  point 
There  a  stranger  was  introduced  into  one  of  the  two  firmSi 
and  that  circumstance  was  held  to  bring  the  case  within  the 
application  of  the  rule  to  which  Ex  parte  MouU  was  an  ex- 
ception; viz.  that  where  there  are  two  firms,  and  one  of 
them  contains  one  partner  who  is  a  strange  to,  as  weD  as 
one  partner  who  is  a  member  of,  the  other,  there  you  may 
prove  the  paper  of  both  firms  against  the  estates  of  both. 

Such  being  the  rule,  the  right  of  double  proof,  in  case  both 
the  firms  now  in  question  had  become  bankrupt,  would  be 
clear^ 


(a)  Ex  parte  Hinton,  1  DeGex,  6.50.    (h)  2  Rose,  36 ;  S.  C,  I  V.&B.493. 
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The  result  therefore  is,  that,  under  the  deed  of  inspection, 
the  company  is  entitled  to  prove  the  whole  46,9612.  38.  lid. 
against  the  estate  of  John  Fmch  A  Sons;  and  to  prove  the 
15402.  198.  Id,  the  63702w  loa.  Id.,  and  such  further  sum 
as  shall  be  found  due  upon  the  account  which  I  am  about 
to  direct^  against  the  estate  of  Finch  ^  Willey,  subject  of 
course  to  their  not  receiving  more  than  208.  in  the  pound. 


1855. 


Judgment, 


Dbclabb,  that  the  PlaintifiGs  and  the  Defendant  Wickham^  the  part- 
ners in  the  firm  of  the  Low  Moor  Company,  are  entitled,  under  the 
trusts  of  the  deed  of  inspection,  to  rank  as  creditors  upon  the.  estate 
of  John  Finch  A  Sons  for  the  debt  or  sum  of  46,96U.  3«.  \\d.\  and 
also  to  rank  as  creditors  upon*  the  estate  of  Finch  db  WiUey  for  the 
following  sums,  part  of  suc^  last-mentioned  sum ;  (that  is  to  say), 
the  sum  of  6370^  16s.  \d.,  being  the  amount  of  the  bills  drawn  by 
John  Finch  ds  Sons,  and  accepted  by  the  firm  of  Finch  A  WiUe^,  and 
indorsed  by  John  Finch  A  Sons  to  the  said  company;  the  siun  of 
154<M.  19f.  \d.j  being  the  balance  due  firom  Finch  db  WUUy  to  the  said 
company  for  IjOw  Moor  iron  sold  to  them  after  the  31  st  day  of  March^ 
1851 ;  and  such  further  sum  as  on  the  inquiry  hereinafter  directed 
ahaU  be  found  to  have  been  due  to  the  said  company  from  the  firm 
of  FHnch  ds  WiUey  on  the  4th  day  of  June,  1851,  but  so  as  not  to  re- 
ceive from  the  estates  of  John  Finch  ds  Sons  a  greater  dividend  on  the 
amount  for  which  the  said  company  shaU  rank  as  creditors  on  the 
estate  of  Finch  <k  WiUey,  than  with  the  dividends  to  be  received  from 
the  last-mentioned  estate  shall  amount  in  the  whole  to  20s.  in  the 
pound. 

And  let  an  inquiry  be  made  what  sum  of  money,  other  than 
the  sidd  two  sums  of  6370^.  I6s.  Id.  and  15402:  Ids.  Id.,  was,  on  the 
4th  day  of  June^  1851,  due  from  the  firm  of  Finch  ds  WiUey  to  the 
■aid  company  on  the  whole  of  the  transactions  between  the  firm  of 
John  Finch  ds  Sons,  as  agents  of  the  said  company,  and  the  successive 
firms  of  Smith  d:  WiUey  and  Finch  A  WiUey;  and  in  making  such  in- 
quiry, all  sums  of  money  which  shall  be  credited  to  the  said  firms  of 
Smith  d:  WiUey  and  Finch  ds  WiUey  in  the  accounts  between  the  firm 
of  John  Finch  ^  Sons  and  the  respective  firms  of  Smith  db  Willcy  and 
JFinch  ds  WiOcy,  and  shall  not  have  been  expressly  appropriated  to 
the  payment  of  moneys  due  to  the  said  company,  shall,  in  the  first  in- 
stance, be  appropriated  in  satisfaction  of  any  moneys  due  at  the  date 
of  such  credit  to  the  firm  of  John  Finch  ds  Sons  on  their  own  account, 
and  not  as  agents  of  the  said  company. 


Mwuu  of 
Deerse. 
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MoTck  16<A.  FRASER  V.  KERSHAW. 

Pairifkitrtkip^  JOHN  Travis  and  Thomas  Kerahmv,  from  March,  1855, 
Eiff^l^ttoT  ^  *1^®  ®^^  ^f  January,  1866,  carried  on  business  as  cotton 
p  ^^!!^Of    ^™^^^  ^  copartnership,  under  the  firm  of  Travis  A  Ktft- 

Execution  Or§-  shaW, 
dUoT — Injwne- 
Hon, 

On  the  1 2th  of  February,  1856,  the  Defendant  Ann  Ker- 

a  solTonTpMi-  *^^>  being  a  creditor  of  Thomas  Kershaw,  obtained  a  judg- 
ner,  upon  the    mgnt  against  him  for  1621?.  8s.  Id. 

bankruptcy  of  ^^  • 

his  copartner, 

^to^p  0^  *®  *9*^'  Tmvis  was  adjudicated  a  bankrupt    The 

prop^,  18      Plaintiff  was  appointed  assiimee  of  his  estate  and  effects,  of 

given  him  m  , 

his  personal  which  possession  was  taken  by  the  messenger  of  the  Court 
S!ehS to*"   o^ Bankruptcy  on  the  same  day. 

wind  ap  the 

^ar^rahip,*         On  the  20th,  machinery,  materials,  and  utensils  in  or 

^^^^JJ^^  about  the  cotton  mill,  and  which  formed  part  of  the  copart- 

him  to  an-        nership  property,  were  seized  by  the  sheriff  under  a  writ  of 

by  assignment  fieri  facias  issued  upon  the  judgment  obtained  by  the  De- 

shareand'in-    fe^^d«^*;  ^^^>  o^  *b®  same  day,  the  share,  rights  and inter- 

tcrest"  in  the   est  of  Thomas  Kershaw  in  the  said  machinery,  materials, 

partnership, 

or  by  exposing  a;nd  utensils  were  sold  by  the  sheriff  to  the  Defendant 

himself,  si- 
though  bonft 

fide,  to  a  iudg-  Shortly  afterwards,  the  same  machinery^  materials,  and 

which  all  such  utensils  were  advertised  for  sale  by  auction,  to  be  held  on 

^^Sii^  the  27th  of  February..  Such  sale  was  advertised  as  being 
in  execution. 

Where  partnership  goods  had  been  taken  in  execution  upon  a  bonft  fide  judgment  af^inii 
a  solvent  partner  whose  copartner  was  bankrupt,  upon  bill  filed  by  the  assignee,  an  injunc- 
tion was  granted  to  restrain  the  judgment-creditor,  who  had  purohaaed  all  the  share,  rigfaty 
and  interest  of  the  solvent  partner  in  the  goodsi  and  had  subsequently  piofeaMd  to  sell  ths 
whole  as  her  own  property,  from  delivering  possession  of  the  goods  to  the  purdiaser. 

And  Add,  that  the  Plaintiff  had  not  deprived  himself  of  his  right  to  this  injunction  by  bit 
own  misconduct,  in  violently  putting  the  Defendant  out  of  possession. 
Tenant  mi  0(>fMnon— Trover. 

Observations  on  the  rule  that  one  tenant  in  common  cannot  nia^wt^Jp  trover  sgaiast  An- 
other. 
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on  the  instructions  of  the  Defendant^  who  was  described  as 
the  owner  of  the  property. 

On  the  26th  of  February  Travis  and  Thomas  Kersha/w 
were  adjudicated  bankrupts,  and  the  Plaintiff  was  appointed 
official  assignee  of  their  joint  estate  and  effects,  of  which,  on 
the  same  day,  possession  was  taken  by  the  messenger  of  the 
Court 
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SkUemmU. 


Notices,  stating  that  the  goods  advertised  for  sale  were 
part  of  the  property  of  the  copartnership,  and  requiring  that 
no  sale  should  be  attempted,  were  served  by  the  Plaintiff  on 
the  Defendant,  her  solicitor,  and  the  auctioneer,  before  the 
time  fixed  for  the  sala  The  Plaintiff  also  issued  an  adver- 
tisement^  stating,  that  the  goods  in  question  were  part  of  the 
copartnership  property,  and  were  then  vested  in  the  Plain- 
tiff as  official  assignee,  and  cautioning  the  public  against 
purchasing. 

The  Defendant  thereupon  issued  a  counter  advertisement, 
stating,  that  the  machinery  and  effects  advertised  for  sale 
were  her  absolute  property  under  a  purchase  made  by  her 
for  full  value  from  the  sheriff;  that  the  Plaintiff  had  no 
title;  and  that  she  would  indemnify  the  purchasera. 

The  sale  proceeded,  all  the  said  machinery,  materials^  and 
utensils  were  sold,  and  the  Defendant  received  deposits  from 
the  purchasers. 

The  Plaintiff  then  filed  his  bill  for  an  account^  and  to 
have  the  rights  of  the  parties  declared;  and  for  an  injunc- 
tion to  restrain  the  Defendant  from  delivering  possession  of 
the  said  machinery,  materials,  and  utensils  to  the  purchaser 
or  aDeged  purchaser,  and  from  otherwise  selling  or  disposing 
thereof  and  from  in  any  manner  intermeddling  \rith  the 
copartnership  property  so  as  to  interfere  with  the  rights  of 
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the  Plaintiff  as  official  assignee  of  the  estate  and  effects  of 
John  Travis  and  TfumuxB  Kershaw;  and  for  a  receiver. 

It  appeared  that  the  Plaintiff  had  yiolently  put  the  De- 
fendant out  of  possession  of  her  moiety  of  the  goods  in  ques- 
tion; upon  which  the  Defendant  was  about  to  recover  pos- 
session by  force  but  was  deterred  by  the  opposition  to  be 
encountered. 


Arg^mei^i.         Mr.  JJott,  Q.  C,  and  Mr.  Fiddy  now  moved  for  an  mjuno- 
tion  and  receiver,  as  prayed. 

The  Defendant,  purchasing  of  the  sheriff,  became  tenant 
in  common  with  the  Plaintiff:  per  Lord  H6U  (a);  CMyer 
on  Partnership,  2nd  edit,  p.  560.  The  Plaintiff  might  have 
filed  a  bill  against  the  sheriff  to  restrain  him  fix>m  proceed- 
ing under  the  execution,  and  selling  the  stock  and  efiecis; 
much  more  is  the  Plaintiff  entitled  to  this  injunction. 

[They  referred  to  the  cases  cited  in  Cdtlyer  on  Partnenhip, 
pp.  560, 664,  and  Y(yiing  v.  KeigUy(b),  Taylor  y.  Fields  {el 
Sevan  v.  Lewis  (d).  West  v.  Skip  («).] 

Mr.  Darnel,  Q.  C,  and  Mr.  Rogers,  for  the  Defendant 

The  moticHi  must  be  refused.  In  such  a  case  as  this  tro- 
ver would  not  lie  against  the  Defendant,  for  one  tenant  in 
conunon  cannot  maintain  trover  against  another:  Mayhew 
V.  Herrick  (J) ;  and  the  Plaintiff  is  tenant  in  common  with 
the  Defendant 

Besides^  the  bankruptcy  of  Travis  gave  Thomas  Kershaw, 
as  the  solvent  partner  in  the  firm,  a  right  to  sell  the  part- 


(a)  1  Salk.  302. 

(5)  15  Ves.  557,  559,  et  seq. 

(c)  Id.  559,  n. 


(<Q  1  Sim.  376. 
(e)  1  Yes.  sen.  242. 
(/)  7  C.  R  229. 
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nership  property  for  payment  of  partnership  debts:  Fox  v. 
Hcmbury  (a).  And  this  right  has  passed  through  the  she- 
riff to  the  Defendant  The  Defendant  selling  may  be  liable 
to  account;  but  the  motion  assumes,  that  the  sale  is  so  radi- 
cally vicious,  that  the  Court  ab  ante  can  interfere. 

The  Plaintiff  has  deprived  himself  of  his  right  (if  he  ever 
had  any)  to  this  injunction  by  his  own  misconduct  in  vio- 
lently putting  the  Defendant  out  of  possession. 

A  reply  was  not  heard. 
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Afffumeni, 


Vicb-Chancellor  Sir  W.  Page  Wood: — 

Upon  the  l^al  questions  raised  there  cannot^  I  think,  be 
a  shadow  of  doubt  The  authorities  cited  seem  to  be  all  one 
way. 

The  bankruptcy  of  Travis  put  an  end  at  once  to  the 
partnership,  before  execution  was  taken  out  against  Thomas 
Kerahaw  ;  and  the  one  partner  being  bankrupt,  the  Plain- 
tiff, as  his  assignee,  became  tenant  in  common  with  the 
other. 

The  case  otMayhew  v.  Herrick  (b),  cited  for  the  Defend- 
ants, seems  to  me  to  make  out  the  reverse  of  the  proposition 
for  which  it  was  cited.  That  case  determined  that  one  te- 
nant in  conmion  could  not  maintain  trover  against  the  other, 
because  it  was  not  shewn  that  his  title  had  been  displaced, 
or  that  he  could  not  follow  his  interest  in  a  moiety  of  the 
property  into  the  hands  of  the  purchaser.  What  each  of  the 
Judges  says  in  that  case  bears  that  construction,  and  that 
only.  Mr.  Justice  MavZe  puts  it  with  remarkable  clearness. 
He  says,  that  the  old  doctrine  about  tenancy  in  conmion 


JitdgmeHi. 


(a)  Cowp.  446. 


(6)  7  C.  B. ! 
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JudgmmL 


(meaning  the  doctaine  that  one  tenant  in  commoa  caonot 
maintain  trover  against  another)  is  not  to  be  pushed  to 
its  full  extent  "  There  may  be  dispositionB  of  tiie  sabject- 
matter  which  will  amoimt  to  conversion  if  done  by  a  stran- 
ger, that  are  not  so  if  done  by  a  tenant  in  common.  Bat  I 
do  not  think  it  therefore  follows,  that  no  dealing  with  the 
thing  by  one  of  two  tenants  in  common  that  does  not 
amomit  to  a  total  annihilation  of  it,''  (the  old  law  allowed 
that  to  be  conversion),  "  if  thatbepoasible,  can  be  a  conver- 
sion as  against  his  co-tenant  It  maybe  that  the  co-tenant 
may,  if  he  think  fit,  follow  the  thing  and  make  title  to  it^ 
notwithstanding  its  sale  and  delivery  to  a  third  person."  (In 
that  case,  of  course,  there  would  not  be  trover,  because  he 
would  only  be  tenant  in  common  with  the  purchaser.  One 
tenant  in  common  may  sell  his  moiety,  and  if  the  purchaser 
chooses  to  have  the  thing — a  horse,  for  instance,  or  what- 
ever else  it  may  be — ^in  his  possession,  the  tenant  in  com- 
mon may  deliver  it;  but  he  will  not  pass  more  than  his  own 
moiety,  unless  it  be  by  a  sale  in  market  overt).  "  But  it 
does  not  follow,  that,  where  one  tenant  in  common  has  dealt 
with  the  subject  to  an  extent  exceeding  his  authority,— as 
where  he  sells  out  and  out  to  a  number  of  purchasers  who 
carry  away  the  articles,'*  (the  very  thing  which  the  Defend- 
ant in  the  present  case  attempts  to  let  them  do),  "  it  would 
militate  against  the  true  understanding  of  the  older  autho- 
rities to  hold  that  the  party  may  treat  that  as  a  conversioa'' 

I  have,  therefore,  the  clear  authority  of  Mr.  Justice  Mavh 
that,  in  a  case  such  as  that  now  before  me,  trover  would  Iie» 
unless  the  attempted  sale  could  be  supported  upon  the 
ground  of  what  is  laid  down  in  Fox  v.  ff anbury  (a).  The 
Defendant  has  attempted  to  sell  in  market  overt:  had  she 
succeeded  the  title  would  have  been  changed,  there  would 
have  been  a  tortious  conversion,  and  the  Plaintiff,  as  tenant 
in  common,  might  have  maintained  trover. 


(a)  Cowp.  44.:. 
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nien  as  toijoxv. Hambwry,  it  aj^ars  to  me,  that  in  the  1866. 
aiguinent  firom  that  deoisioni  as  to  the  rights  of  a  sohrent 
partQcr,  there  is  a  transparent  fiedlacy.  Fox  v.  Harkbury 
decided,  that,  if  one  of  two  partners  becomes  bankrupt,  the 
solvent  partner,  in  winding  up  the  affidrs  of  the  partnership, 
has  a  right  to  sell  the  partnership  property  to  pay  the  part- 
nership debta  But  it  does  not  follow  that  this  right  can  be 
transferred  to  another.  The  solvent  partner  would  not  be 
able  to  assign  over  to  another,  as  part  of ''  all  his  right  and 
interest^''  the  power  of  sale  so  vested  in  him  for  the  payment 
of  debts.  That  power  is  a  personal  authority,  personal  to 
him  in  his  capacity  of  partner,  and  which  he  may  exercise 
in  that  capacity.  Still  less  can  it  be  inferred  from  the  autho- 
rity of  Fox  V.  Haribury,  that  a  solvent  partner,  by  exposing 
himself  although  perfectly  bon&  fide,  to  a  judgment,  and  al- 
lowing his  share  to  be  taken  in  execution,  can  pass  to  the 
sheriflf  any  such  power  of  selling  the  partnership  property  for 
the  purpose  of  winding  up  the  partnership  affiurs.  The  she- 
riff can  have  no  such  power  any  more  than  a  stranger  has 
such  power.  It  is  a  power  confined  to  the  partner  himself, 
which  when  exercised  bon&  fide  the  Courts  have  maintained, 
to  enable  him  to  proceed  in  winding  up  the  partnership  af- 
&irs  in  due  course. 

None  of  the  authorities  which  have  been  cited  touch  the 
case  before  ma  Here  the  sheriff  has  taken  the  goods  in 
execution,  and  then  handed  ov^,  and  properly  handed  over, 
all  the  right  and  interest  so  seized  of  one  partner  to  the  De- 
fendant The  Defendant,  thereupon,  having  only  that  right 
and  interest  in  the  property,  advertises  the  whole  of  the  pro- 
perty for  sale  as  if  the  whole  of  it  were  her  own,  and  on  re- 
ceiving a  notice  that  such  a  proceeding  is  improper,  she 
re^wserts  her  right  to  take  such  a  proceeding.  And  if  the 
whole  property  could  have  been  sold  in  market  overt,  the 
whole  would  have  passed  to  the  purchaser,  and  the  assignees 
would  have  been  deprived  of  that  which  is  their  clear  right. 
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1866.        viz.  to  have  the  affidrs  of  the  partnerahip  wound  up,  and  the 
Fbabkr       property  of  the  partnership  sold,  under  the  direction  of  the 
K«M*w.     Court. 

Judgment  rjyj^^  consequence  is,  that  the  Defendant  must  be  restrain- 
ed from  making  any  attempt  to  deliver  over  the  goods  in 
question,  and  so  displacing  the  rights  of  the  PIainti£C 

It  was  argued,  that  the  Plaintiff  has  deprived  himsdf  of 
any  right  he  might  otherwise  have  had  to  an  injunction,  by 
his  own  misconduct  in  violently  putting  the  Defendant  out 
of  possession.  The  conduct  of  the  Plaintiff  in  this  respect 
was  certainly  unjustifiable,  for  the  Defendant  was  as  much 
a  tenant  in  common  as  the  Plaintiff  and  had  as  good  a  right 
to  quiet  possession  of  her  share  as  the  Plaintiff  had  to  such 
possession  of  his.  The  Defendant,  however,  without  any  rea- 
son, insists  on  her  right  to  exclusive  possession  of  the  whole  of 
the  property,  and  the  Plaintiff  having  put  her  forcibly  out  of 
possession,  she  goes  with  her  army  to  recover  possession  of 
the  whole.  She  found  the  opposing  forces  too  strong,  and 
happily  no  conflict  took  plaoa  Those  who  began  sudi  a  state 
of  things  are  to  be  censured,  but  the  censuring  them  will  not 
prevent  the  Court  from  interfering  by  injunction  to  stop  its 
continuance.  It  is  a  main  object  of  the  exercise  of  this  ju- 
risdiction to  prevent  parties  from  going  on  in  such  a  course; 
and  it  is  plain,  that,  in  the  present  case,  the  Defendant  in- 
sists on  her  right,  and  would  deliver,  if  it  were  in  her  power 
to  do  so,  the  whole  of  the  property  to  the  purchaser.  It  is 
high  time  that  such  irr^;ular  proceedings  should  be  stopped; 
and  whatever  question  may  arise  hereafter  in  refereooe  to 
the  misconduct  of  the  Plaintiff,  this  is  not  the  time  to  dis- 
cuss it  

Minnie  of         Ordxr  for  an  injunction  in  tenns  of  the  motion  as  above,  and  for 
Order^        a  receiver  to  get  in  and  realise  the  copartnership  property. 
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KNIGHT  V.  BOBINSON.  Mayltk. 

A  SPECIAL  case  under  the  13  &  14  Vict  a  35.  2^^^ 

**SeewrUie»fQT 

The  question  was,  whether  the  legal  estate  of  certain  jJjJJ^L^ 

mortgaged  hereditaments^  which  was  vested  in  one  Thomas  J^efforsHau. 

MirUer  at  the  date  of  his  will,  was  effectually  devised  there-  Testator,  by 

by  under  the  term  "  securities  for  money,"  to  the  PlaintiflF  gaye allhii    ' 

Jane  CiUherme  Kmgkt,  then  Minter,  and  whether  the  con-  ^S^^^^ 

cnrrence  of  the  testator's  heir-at-law  was  necessary  to  make  hoiMeholdftir- 

niturd,  fto», 

an  effectual  conveyance  of  the  mortgaged  premises  to  the  aad  aU  o^er 
Defendant  waidue  of  hk 

penonal  ettaU 
aad  effectfl, 
By  his  will,  which  bore  date  1882,  the  testator,  after  giv-  ^^ea  to  the 

ing  and  bequeathing  several  pecuniaiy  legacies,  gave  and  dducmdk^- 

devised  as  follows : — "  And  as  to  all  my  money,  securities  for  J*^'^^^^®' 

money,  household  furniture,  fixtures,  plate,  linen,  china*  admini^ 

goods,  chattels,  and  aU  other  the  rest  and  residue  of  my  per-  Hgm  absolttta- 

sonal  estate  and  effects  whatsoever  and  wheresoever  (subject  (JjiTthe  legal 

to  the  payment  of  my  just  debts  and  funeral  and  testamen-  f^**  ^1^^. 

taiy  expenses,  and  the  legacies  hereinbefore  given  and  be-  ed  hereditar 

queathed),  I  give  and  bequeath  the  same,  and  every  part  was  vested  in 

and  parcel  thereof,  unto  my  dear  wife  Jane  Caiherine  Miiv-  ^®  dTto  ^'hiB 

ter,  her  executors,  administrators,  and  assigns  absolutely."  ^^'  pweed 

The  testator  appointed  his  wife  and  two  others  executrix  "  teoaritiea 

and  executors  of  his  will     The  wiU  contained,  no  devise  suf-  ^d^at  the 

ficient  to  pass  estates  of  inheritance  vested  in  the  testator  as  ^ncurrence 


rthei 

mortgagee,  unless  the  devise  and  bequest  in  favour  of  his  ^^» !»«» was 
.J.  not  neoessaiy 

Wife  were  sufficient  in  law  for  that  purpose.  to  make  an 

effectual  con- 
veyance of  the 
I  mortgaged 

premises  to  a 
parchaser. 

Mr.  Fooka  for  the  Plaintiff  GaUien  v. 

ifon,  (9B.  ft 
a  267),  must 
be  treated  as  oTerruled  by  subsequent  decisions. 


504 


1866. 


Afffmnmt. 


CASKS  IN  CHANCEBY. 

The  legal  estate  in  the  mortgaged  hareditaments  passed 
by  the  words  "  securities  for  money."  The  rule  now  is,  that 
those  words,  like  the  word  "  mortgages/'  and  similar  expres- 
sions, will  comprise  the  entire  benefit  of  the  mortgaged 
security,  including  the  inheritance  in  the  lands,  unless  a  con- 
trary intention  appears  by  the  context;  and  that  the  feet  of 
such  words  being  fo\md  among  terms  descriptive  exclusively 
of  personal  estate,  and  followed  by  a  limitation  to  executors 
and  administrators  only,  and  not  to  heirs,  will  not  afifect  the 
construction:  the  broad  principle  being,  that  the  testator 
meant  to  substitute  the  object  of  his  bounty  in  his  own  place 
as  mortgagee,  and  to  enable  him  to  enforce  payment  of  the 
mortgage  money,  by  giving  him  the  legal  estate  in  the 
mortgaged  lands:  Benvaize  v.  Cooper  (a).  In  re  Kifigs 
Mortgage  (b),  In  re  Field's  Mortgage  (c),  In  re  Walkers 
Estate  (d),  and  Mr.  Jarman's  Treatise  on  Wills,  2nd  edit, 
pp.  597 — 601,  and  the  cases  there  cited. 


Mr.  0.  L.  Russdl  for  the  Defendant,  who  had  contracted 
to  purchase  the  estate: — 

The  legal  estate  did  not  pass  to  the  Plaintiff  by  virtue  of 
the  testator's  will;  and  the  Plaintiff  cannot,  either  alone  or 
with  her  co-executors,  make  an  effectual  conveyance  to  the 
Defendant  of  the  mortgaged  hereditaments  without  the  con- 
currence of  the  testator's  heir-at-law. 

The  rule  is,  that  the  construction  to  be  put  upon  Hie 
term  "  securities  for  money  "  must  in  all  cases  depend  npon 
the  intention  of  the  testator;  but  such  intention  is  to  be 
gathered  firom  the  whole  of  his  will ;  and  if  in  his  will  he  has 
not  shewn  an  intention  to  pass  the  real  estate,  the  Court 
cannot  do  what  the  testator  has  not  done :  OaUiers  v. 


(a)  6  Madd.  371. 
(6)  6  De  O.  &  S.  644. 


(c)  9  Hare,  414. 
(<i)30L.J.,  aianc.,675. 
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Mo88{a),  and  Doe  d.  Roylance  v.  Ligktfoot(b),  following 
Silvester  v.  Jarmcm  (c). 

[TheViCE-CHANCELLOR — Vice-Chancellor  Parker,  in  Re 
King's  Mortgage,  said,  that  Oalliers  v.  Moss  must  be  con- 
sidered to  have  been  overruled  by  the  subsequent  decisions.] 
Doe  d.  Royla/nce  v.  Lightfoot  was  not  cited  before  Vice- 
Chancellor  Parker.  [The  Vicb-Chanceixob. — In  that  case 
the  words  **  securities  for  money "  were  not  found  in  the 
will  Then  Doe  d.  Quest  v.  Bennett  (d)  is  against  you.] 
There  the  testator  shewed  he  was  contemplating  moneys 
secured  on  mortgage,  and  the  same  remark  applies  to  In  re 
Field's  Mortgage, 

I  rely  on  this:  first,  that  the  testator  in  making  this  be- 
quest intended  to  give  personal  estate  only,  for,  after  giving 
these  "  securities  for  money,"  he  adds,  "  and  all  other  the 
rest  and  residue  of  my  personxjl  estate  and  effects."  Se- 
condly, he  has  given  such  securities  for  money  "  subject  to 
the  payment  of  his  debts  and  legacies,'' — a  circumstance 
which  always  rebuts  the  presumption  that  a  testator  intend- 
ed to  pass  mortgage  or  trust  estates  by  a  general  devise, 
since,  to  hold  otherwise,  would  be  to  throw  such  debts  and 
legacies  upon  the  mere  dry,  naked  trust  And  thirdly,  the 
gift  is  to  the  Flainti£F,  her  executors,  and  administrators,  her 
heirs  not  being  mentioned. 

[He  cited  also  In  re  HorsfaU  (e).] 

A  reply  was  not  heard. 


186& 


AfffHHMII^ 


(a)  9  B.  &  C.  267. 
{h)  8M.&W.663. 
(c)  10  Price,  78. 


{d)  6  Exch.  892. 
ifi)  M'Cl.  &  Y.  292. 
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1856.       Vicb-Chancellor  Sir  W.  Page  Wood: — 

It  appears  to  me,  that  the  view  taken  by  Vioe-Chancellor 
Parker  in  Re  King's  Mortgage  (a),  is  founded  both  upon 
Judffwietu.  principle  and  authority.  The  only  distinction  between  that 
case  and  the  present  is,  that,  in  the  former,  the  gift  was  to 
the  testator's  wife,  "  she  paying  thereout '^  all  the  testator's 
debts,  while  here  the  gift  is  "  subject  to  the  payment  of"  the 
testator's  debts  and  legacies 

It  is  perfectly  true,  that,  where  there  is  a  general  devise 
of  all  a  testator's  real,  or  of  all  his  real  and  personal  estate, 
subject  to  debts,  or  to  debts  and  legacies,  there,  siamDoe 
d.  Roylam^  v.  Ligktfoot  (&),  a  dry  legal  estate  in  mortgage 
and  trust  estates  will  be  held  not  to  pass,  because,  to  hold 
the  contrary,  would  be,  quoad  such  estates,  to  throw  the 
debts,  or  debts  and  l^acies,  upon  a  mere  dry  and  naked 
trust  estata  But  when,  as  here,  you  get  words  such  as "  se- 
curities for  money,"  then  the  observation  of  Sir  John  Leach 
in  Renvoize  v.  Cooper  (c),  cited  by  Vice-Chancellor  Pariw 
in  Be  Kvng*8  Mortgage  (d),  applies:  "  I  am  of  opinion," 
Sir  J.  Leach  says, ''  that  the  mortgaged  fee  will  pass  to  the 
wife  by  the  subsequent  gift  of  mortgages  and  other  securi- 
ties for  money,  though  coupled  with  personal  property.  In 
substance,  money  secured  by  a  mortgage  in  fee  is  personal 
property,  amd  a  gift  of  a  mortgage  security  for  Tiumey  w 
a  gift  ofaUthe  testator's  interest  vn  the  money  and  seeur 
riiy,  and  wiU  tiierefore  pass  the  fee,"  So  in  Doe  d.  Ouest 
V.  Bennett  (e),  where  the  will  contained  a  direction  that  the 
testator's  wife  was  to  receive  "  all  moneys  upon  mortga^" 
it  was  held,  that  the  wife  took  the  legal  estate  in  the  mort- 
gage in  fee,  and  for  this  reason,  viz.  that  unless  such  were 
the  case  she  could  get  nothing.     "  It  must  be  assumed,"  said 


(a)  6  De  G.  &  S.  646. 
(6)8M.&  W.553. 
(c)  6  Madd.  373. 


(o0  5Dea&S.647. 
(«)  6  Excb.  892. 
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ParkSy  Bl,  "  that  the  testator  intended  the  wife  to  receiTe  1850. 
the  money,  and  to  pofisesB  all  the  powers  neoessaiy  for  the 
purpose  oi  recovering  it;  and  therefore  she  is  entitled  to 
bring  ejectment  for  that  purpose.''  In  fi&ct»  in  all  these 
cases,  the  testator  has  not  given  the  benefit  of  the  security 
unless  he  has  given  the  legal  estate.  And  to  hold  that  he 
has  given  the  legal  estate  in  a  case  where,  as  here,  he  has 
given  the  security  subject  to  the  payment  of  his  debts^  is 
not  to  throw  such  debts  upon  a  mere  dry  trust  estate, 
because  the  donee  can  pay  such  debts  out  of  the  moneys 
recoverable  upon  the  security.  Therefore,  in  my  opinion,  the 
circumstance  of  this  gift  being  subject  to  the  payment  of 
the  testator's  debts  and  legacies,  does  not  make  against 
the  construction  for  which  the  Plaintiff  contends 

The  strongest  argument  uiged  against  that  construction 
was  that  which  was  founded  upon  the  circumstance  of  the 
enumeration  of  the  securities  and  other  subject-matters  of 
this  gift  being  followed  by  the  words — "  and  all  other  the 
rest  and  residue  of  my  personal  estate  and  effects,''  which 
point,  it  was  said,  to  the  inference  that  bonds,  and  other  secu- 
rities short  of  the  legal  estate  in  a  mortgage  in  fee,  were  exclu- 
sively intended  by  the  testator.  In  answer  to  that»  I  refer  to 
what  Vice-Chancellor  Parker  says  in  Be  King's  Mortgage: 
"  It  has  been  said,  that  the  words  '  securities  for  mpney '  in 
this  will  were  placed  among  words  relating  to  personal  es- 
tate ;  but  that  is  the  place  in  the  will  in  which  they  might 
be  expected  to  be  found,  the  mortgage  money  being  in  £Ekct 
personal  estate." 

Here  it  is  impossible  to  say  that  the  Plaintiff  does  not 
take  the  beneficial  interest  Therefore,  I  think  she  takes 
the  legal  estate,  because  Uiat  is  the  only  means  of  effectuat- 
ing the  testator's  intention. 

I  agree  with  Vice-Chanodlor  Parker,  that  OaUiers  v, 
VOL  XL  L  L  K.  J, 
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M088  (a)  must  be  treated  as  overruled  bj  the  subsequeiit 
decisiona  I  also  concur  in  what  he  says  (b),  that  it  cannot 
be  reconciled  with  Ex  parte  Barber  (c)  or  Mathery.  Tho- 
ma8(d). 

It  appears  to  me,  that  it  would  be  "  throwing  the  law 
back,"  as  Vice-Chancellor  Parker  expressed  it^  if  I  hdd, 
that^  in  this  case,  the  legal  estate  in  the  mortgage  in  fee 
did  not  pass  by  the  words  "  securities  for  money/' 


Mr.  Fooka  called  his  Honor's  attention  to  the  fiict^  that^ 
in  In  re  WaJker^a  Estate,  the  will  contained  the  words  ''and 
all  other  my  personal  estate  and  effects  **  in  context  similar 
to  the  present 


Mmuteof 
Jjecirtc* 


Dbclarx,  that  the  legal  estate  of  the  mortgaged  hereditament^ 
which  waa  Tested  in  the  testator  at  the  date  of  his  wDl,  was  eflecto- 
ally  devised  thereby  under  the  term  **  aecniities  for  money"  to  Ike 
Plaintiff  Jan$  CcUherine  Knight^  then  Minter;  and  that  the  eoneu> 
renoe  of  the  heir-at-law  of  the  testator  is  not  necessary  to  make  aa 
effectual  conveyance  of  the  mortgaged  premises  to  the  Defendant 


(a)  9  B.  &  C.  267. 
(6)  6  De  G.  <£;  S.  647. 


(c)  6  Sim.  461. 

(d)  6  Sim.  116;  and  see  10Bmg.4i 
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BLAQRAVE  v.  ROUTH.  Apnl  fisth  ds 

29th. 
jjY  an  indenttire  of  mortgage  dated  March,  1848,  and  SoUcUorand 
made  between  ATithony  Blagrave  (the  &ther  of  the  Plain-  S^^^ 
tiff),  of  the  first  part,  the  Plaintiff  JoAn  Henry  Blagrace,  of  '^^j.f^ 
the  second  part,  and  the  Defendant  of  the  third  part^  Avy-  opm  Aecoumu 
iJumy  Blagrave  and  the  Plaintiff,  in  ord^  to  secure  to  the  J^l^f^ 
Defendant,  his  executors,  administrators,  or  assigns,  the  re-  g^^  *~^ 
payment  of  2542Z.  7a.  lld.^  therein  expressed  to  be  due  and  ^^^  »  mc^- 
owing  from  Anthony  Blagrave  and  the  Plaintiff  to  the  Do-  therein  ^ 
fendant^  with  interest  at  5L  per  cent,  conveyed  and  assured  Swjb^twhkh 
certain  manors  and  hereditaments  in  the  counties  otSomer*  V?  in  fiwt  the 


s 


set  and  Berks,  to  the  Defendant,  his  heirs  and  assigns,  sub-  amount  of  put 

ject  to  a  proviso  for  redemption  on  payment  by  Anthony  ^utod^^a 

Blagrave  and  the  PkintiflS  or  either  of  them,  their  or  eithw  ^^  oH^ 

of  their  heirs,  executon^  or  administrators,  to  the  Defendant  then  solicitor 

pending  the 

of  the  sum  of  25422.  7«.  llcZ.,  and  interest  suit,  and  with- 

out the  inter- 
yention  of  an- 

On  the  indenture  was  indorsed  a  memorandum,  signed  by  o?i«  ^8^,«d- 
the  Defendant,  in  these  words: — ''  Memorandum,  that  the  edwith  ooats; 
interest  which  shall  accrue  during  the  life  of  Colonel  Jdh/n  evideiMeGl ^ 
Blagrave  shall  not  be  required  to  be  paid  until  six  months  f,JJJwer  ©on- 
after  his  decease/'  ^^^^  ^^  ^^ 

part  of  the  bo* 
lidtor,  and  no 
On  the  Idth  of  May,  1854,  the  Plaintiff  filed  his  bill  to  evidence  or 

set  aside  this  indenture,  and  three  other  securities  in  the  any  specific 

biU  mentioned.  XftJu; 

and  it  appear- 
ing that  the  Defendant  had  delivered  the  bill  of  coats  at  the  time  agreed  on  between  him  and 
the  Phuntiff,  and  five  yearn  and  a-half  before  bill  filed,  and  that  the  Plaintiff  had  had  ample 
opportunity  for  discovering  the  errors,  if  any. 

The  proposition  in  Lawleu  t.  Mantfidd  (1  Dr.  ft  W.  611),  that  a  general  charge  is  suffl- 
f^i  to  ojMn  accounts  between  a  solicitor  and  hia  client^  is  in  conflict  with  the  rule  of  the 
Court  of  Chanoery  in  En^nd,  which  is,  that,  if  the  party  seeking  to  set  aside  a  security  for 
the  amount  of  «  bill  of  costs  relies  on  fraud,  or  error  amoontiDg  to  evidence  of  fraud,  in  the 
bill  of  costs,  he  must  aver  and  prove  the  specific  items,  upon  which  he  means  to  rely,  to  be 
fnudnlent  or  erroneous. 

ll2 


^<-  ¥  ^^f^  ^^^'7  ^  ^'  ^/^ 
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1856.  The  bill  contuned  the  followiDg  amongst  other  aver- 

ments:— ^That  the  25422.  78.  lid  was  wholly  made  up  of 
bills  of  costs,  and  such  costs  were  incurred  in  the  prosecu- 
tion of  certain  suits  in  ihis  Court,  and  such  bills  of  costs 
haye  never  been  taxed,  and  were  not  delivered  to  the  Plain- 
as,  or  submitted  to  him,  until  long  after  the  execution  of 
the  ind^ture  of  March,  1848;  and  no  account,  shewing  how 
the  full  amount  of  the  25422.  78.  lid.  was  pretended  by  the 
Defendant  to  be  made  up,  has  ever  been  delivered  to  the 
Plaintiff;  and  the  2542!.  7a.  lid.  expressed  in  the  security 
of  March,  1848,  was  professedly  only  an  estimated  sum. 
That  the  Plaintiff  executed  the  several  securities  without 
further  professional  assistance  than  that  of  the  Defendant, 
and  was  induced  so  to  execute  them,  partly  from  the  confi- 
dence he  placed  in  the  Defendant  as  his  solicitor,  which 
confidence  he  has  since  found  was  wholly  abused,  and  partly 
under  the  pressure  which  the  Defendant  exercised  over  the 
Plaintiff,  owing  to  the  then  embarrassed  state  of  the  Plain- 
tiff's affairs.  That  the  Defendant  became  the  solicitor  of  the 
VlBintiS  Antlumy  Blagrave  in  the  year  1844,  and  continued 
without  intermission  to  be  such  solicitor  up  to  the  month 
of  August^  1852,  and  at  the  times  when  the  several  securi- 
ties  were  severally  prepared  and  executed  That  the  seve- 
ral securities  were  all  prepared  by  the  Defendant  while  he 
was  the  solicitor  of  the  Plaintiff;  and  the  same  were  not^  nor 
was  either  of  them,  or  any  draft  of  either  of  them,  submit- 
ted to  or  perused  by  any  counsel,  solicitor,  or  other  profes- 
sional adviser  on  the  part  of  the  Plaintiff  and  Anikony  Blor 
grave,  or  either  of  them  That  the  Defendant  brought  the 
indenture  of  March,  1848,  ready  engrossed,  to  the  residence 
of  the  Plaintiff  in  SomerseUhire^  for  execution,  and  suc- 
ceeded in  obtaining  the  signature  of  the  Plaintiff  thereto  by 
pressure.  [As  evidence  of  such  pressure,  the  biU  contained  an 
averment^  not  supported  by  the  evidence,  that  the  Defend* 
ant  prevented  the  Plaintiff  from  obtaining  an  annuity  which 
he  was  negotiating  to  obtain  from  another  client  for  the 
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Plaintiff,  and  which  the  biU  ayerred  to  have  been  then  of 
vital  importance  to  the  Plaintiff  owing  to  his  embarrassed 
circumstanoeS)  until  the  mortgage  of  March,  1848,  was  exe- 
cuted.] That  the  whole  of  the  sum  purporting  to  form  the 
consideration  for  the  security  of  March,  1848,  was  for  bills 
of  costs,  a  large  portion  of  which  costs  was  unnecessarily  and 
improperly  incurred.  That,  by  reason  of  the  absence  of 
dates  in  the  accounts  and  bills  of  costs  furnished  by  the  De- 
fendant to  the  Plaintiff,  and  by  reason  that  no  complete 
accounts  or  biUs  of  costs  have  ever  yet  been  furnished  by 
the  Defendant  to  the  Plaintiff,  and  by  reason  that  the 
accounts  and  biUs  of  costs  purporting  to  form  the  respective 
considerations  for  the  said  several  securities  are  all  inter- 
woven, the  Plaintiff  is  wholly  unable  to  ascertain  the  amount 
properly  due  to  the  Defendant;  or  the  full  amount  of  the 
errors  in  the  said  accounts;  and  he  submits,  that  the  whole 
of  such  accounts  ought  to  be  made  out  in  one  continued  se- 
ries, with  proper  dates  thereto;  and  that,'  for  the  reasons 
herein  appearing,  the  Defendant  ought  to  be  compelled  to 
verify  the  items  in  the  same  accounts,  and  that  the  Plaintiff 
ought  to  be  at  liberty  to  surcharge  and  falsify  the  same  ac- 
count&  The  Defendant  pretends  that  a  large  portion  of  the 
consideration  expressed  in  the  indenture  of  March,  1848« 
was  for  moneys  paid  by  the  Defendant  to  one  Mr.  West- 
macott  for  bills  of  costs  due  to  him  from  the  Plaintiff,  and 
that  such  bills  of  costs  ought  not  therefore  to  be  taxed; 
whereas,  the  Plaintiff  shews  that  Mr.  WestrruicoU  was  the 
agent  of  the  Defendant  in  carrying  on  Chancery  business 
for  the  Defendant^  and  that  all  the  said  bills  of  costs  were 
and  are  the  Defendant's  bills  of  costa 


The  bill  averred,  that,  in  the  year  1854,  and  in  reference 
to  the  proceedings  in  a  suit  for  foreclosure  instituted  by  the 
Defendant  against  the  Plaintiff  in  respect  of  the  three  secu- 
rities other  than  that  of  March,  1848,  the  Plaintiff  had 
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catiaed  the  aocoonts  reDdered  to  him  by  the  Defendant  of 
his  receipts  and  payments  on  account  of  the  Plaintiff  and 
Anthony  Magrwve  to  be  investigated;  and  that  it  was 
thereupon  discovered,  and  it  was  the  fiust^  that  such  accounts 
were  most  irregularly  made  out^  and  that  the  balances  (heie- 
by  shewn  were  untrue. 

The  bill  averred  several  specific  instances  of  what  it  al- 
leged to  be  erroneous  and  improper  chaiges  in  the  bills  of 
costfif,  for  the  balance  of  which  the  last-mentioned  securities 
were  given;  but  it  did  not  aver  any  specific  instance  of  an 
erroneous  or  improper  charge  in  the  bills  of  costs  for  the 
amount  of  which  the  security  of  March,  1848,  was  given. 

llie  bill  contained  other  averments  applicable  exclusively 
to  the  securities  oth^  than  that  of  March,  1848. 


The  bill  prayed,  that  an  account  might  be  taken  of  th« 
just  and  true  considerations  received  by  the  Plaintiff  from 
the  Defendant  for  the  said  several  securities;  that^  forths 
purpose  of  ascertaining  such  considerations,  the  Defendant 
might  be  directed,  notwithstanding  any  settlement  of  ac- 
coimts,  and  notwithstanding  any  agreement  as  to  the  amount 
due  firom  the  Plaintiff  to  the  Defendant^  to  prove  by  evi- 
dence the  actual  sums  advanced  in  respect  of  any  items 
which  might  be  disputed  in  the  accounts ;  that  the  bills  of 
costs  forming  the  considezations  of  the  securities,  notwith- 
standing  any  agreement  as  to  their  amount^  might  be  taxed; 
that  the  Plaintiff  might  be  at  liberty  to  surcharge  and  felsify 
the  accounts;  that  all  errors,  as  well  those  qwcified  as 
those  not  specified,  in  the  bill,  and  all  sums  which  upon 
taxing  the  costs  should  be  disallowed,  n^ght  be  deducted 
from  the  consideration  expressed  in  the  indenture  of  March, 
1848 ;  that  the  last-mentioned  indenture  might  stand  only  as 
a  security  for  such  an  amount  as  on  taking  the  said  aocoonts 
and  taxing  the  said  costs  should,  after  deducting  sums  to 
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due  from  the  PUintiff  to  the  Defendant^  or,  at  any  rate,  that 

such  indenture,  when  it  should  come  into  effect^  might  be 

declared  to  be  a  security  for  such  sum  only  as  should  be 

found  fisdrly  due  thereunder  after  the  taxation  of  the  said 

costs;  and  that^  if  necessary,  a  general  account  might  be 

taken  between  the  Plaintiff  and  the  Defendant  in  respect  of 

their  money  deaUngs  and  transactiona 

1854. 
The  Defendant  demurred.    The  demurrer  was  argued,  and     Jvly  lith. 

was  allowed  so  for  as  it  sought  to  set  aside  the  securities  other 
than  that  of  March,  1848,  chiefly  on  the  ground  that  it  ap- 
peared by  the  bill,  that^  by  the  decree  made  in  the  fore- 
doeure  suit  instituted  by  the  Defendant  against  the  Plainti£^ 
those  securities  were  established,  and  that  the  bill,  in  effect^ 
sought  to  re-open  the  whole  of  that  decrea 

In  reference  to  the  security  of  March,  1848,  it  was  in  evi- 
dence that  the  Defendant,  when  that  security  was  given, 
was  acting  as  the  Plaintiff's  solicitor  in  suits  then  pending; 
that;  before  the  Plaintiff  executed  that  security,  the  Ddend- 
ant  submitted  to  him  an  estimate  of  what  was  then  due  to 
Westmacott,  the  Defendant's  town  agent  in  the  Plaintiff's 
bnsiness,  and  to  the  Def(^dant  himself  in  round  sums, 
amotinting  together  to  the  sum  of  2542J.  7^.  11(2. ;  that  the 
latter  sum  was  agreed  to  by  the  Plaintiff  as  an  estimated 
charge,  the  Defendant  undertaking  to  {umish  him  in  the  en- 
stnng  long  Vacation  with  the  bills  of  costs,  by  which  that 
charge  would  be  made  out;  that,  upon  this  footing,  the 
Plaintiff  executed  the  indenture  of  March,  1848;  that,  in 
October,  1848,  bills  of  costs  were  delivered  by  the  Defendant 
pursuant  to  his  undertaking^  and  that  it  appeared  by  such 
hills  of  costs  that  the  estimate  of  WestmacoU'a  bill  exceeded 
ihe  amount  shewn  by  his  bill  of  costs  by  a  sum  of  lOJ., 
while,  on  the  other  hand,  the  Defendant's  charges  which  had 
been  estimated  at  736Z.  Be.  Bd.  were  shewn  by  the  bill  of 
costs  to  hav6  in  foot  amounted  to  8542. 


514 


RotTTR. 


GASES  IN  GHANGEBY. 

It  was  also  in  evidence^  that^  in  August^  1852,  the  Plam- 
tiiF  changed  his  solicitor;  that,  in  December,  1852,  the 
FlaintifF  applied  to  the  Court  to  have  all  papers,  vouchei^ 
and  documents  in  the  Defendant's  possession  relatmg  to  his 
affairs  delivered  up^  and  obtained  an  order  for  that  parpoee, 
and  also  for  the  taxation  of  all  the  Defendant's  bills  of  costs 
except  those  included  in  the  security  of  March,  1848 ;  sach 
order  being  made  without  prejudice  to  any  question  as  to 
the  Plaintiff  s  rights  in  respect  of  the  costs  for  which  the 
latter  security  was  given. 


By  an  affidavit  filed  after  the  time  allowed  for  that  par- 
pose,  the  Plaintiff  attempted  to  shew  specific  instances  of 
erroneous  charges,  amoimting  in  the  whole  to  302. 

The  cause  now  came  on  to  be  heard. 


AfffwncnU 


Mr.  RoUr  Q.  a,  and  Mr.  CottreU,  for  the  Plaintiff:— 


The  Defendant,  when  he  obtained  this  security  from  the 
Plaintiff,  was  the  Plaintiff's  solicitor,  acting  as  such  in  a  suit 
then  pending.  The  Plaintiff  had  no  other  legal  adviser.  No 
draft  of  the  security  was  sent  for  the  Plaintiff's  approval,  he 
saw  nothing  but  the  engrossed  deed  sent  to  him  for  execu- 
tion ;  the  sum  secured  was  the  alleged  amoimt  of  bills  of 
costs  which  had  never  been  in  any  way  submitted  for  his 
consideration;  the  Plaintiff  was  in  embarrassed  circumstan* 
ces;  and  if  the  Defendant  did  not  prevent  his  obtaining  the 
annuity  until  the  Plaintiff  had  executed  the  deed,  he  at 
least  took  advantage  of  the  Plaintiff's  embarrassed  circum- 
stances, and  of  the  pendency  of  the  Plaintiff's  suit,  to  extort 
from  him  this  security. 

Actual  pressure,  according  to  Lord  Cottenham  in  Harlodi, 
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V.  Smith  (a);  is  sufScient  ground  for  re-opening  any  transao* 
tion  of  this  nature  between  a  solicitor  and  his  client;  and 
here,  if  the  evidence  does  not  amount  to  actual  pressure, 
which  we  submit  that  it  does,  the  circumstances  are  at  least 
such  that  the  Court  must  infer  pressure.  According  to  Sir 
J,  Leach  in  HoweU  v.  Edmunds  (b),  pressure  will  be  infer- 
red from  the  mere  circumstance  that  the  suit  is  pending,  and 
a  bill  paid  pending  the  suit  will  be  re-opened. 


616 


1856. 


^l^^rHMCItfc 


It  will  be  said,  that  the  Plaintiff  ought  to  have  averred 
specific  instances  of  errors  in  the  accounts  for  the  alleged 
amount  of  which  this  security  was  given;  but  that  was  not 
necessary.  The  authorities  prove  that  a  general  charge  is 
sufficient ;  and  that^  as  between  a  solicitor  and  his  client,  the 
accounts  of  the  former,  though  he  may  have  securities,  must 
be  vouched,  and  the  items  in  the  account  proved  by  receipts 
and  evidence  independently  of  the  instruments:  per  Lord 
St.  Leonards  in  Lawless  v.  Mansfield  (c),  where  this  is 
stated  as  the  result  of  numerous  authorities  there  examined. 

Mr.  JoTnes,  Q.  C,  and  Mr.  Cairns,  for  the  Defendant,  were 
directed  by  the  Vice-Chancellor  to  confine  their  defence  to 
tbe  proposition  of  law  laid  down  by  Lord  ^8^^.  Lecmards  in 
Lanvless  v.  Mansfield. 

They  relied  on  the  rule  as  laid  down  by  Lord  CoUenharn, 
that  there  must  be  not  only  allegation  but  proof  of  such  er- 
rors and  improper  charges  in  the  bills  of  costs  as  amoimt  to 
evidence  of  fraud :  per  Lord  Cottenlumi,  C,  in  Waters  v.  Tay- 
lor  (d) ;  and  that  general  allegations  are  not  sufficient  The 
Plaintiff  must  point  out  the  specific  items  on  which  he  means 
to  rely, — ^must  state  and  prove  certain  specific  items  in  the 
accounts  to  have  been  grossly  improper  charges:  Horlock  r. 


(a)  2  My.  &  Cr.  518. 
9)  4  Bubs.  67. 


(c)  IDr.&W.eil. 
id)  2  My.  &  Cr.  665. 
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SrMih(a).    {They  dtQdsiaoEdward8y.MeyndG(^^^ 
Thomp9on{c),Stedmcm  v.  Cdllett  (d),  and  In  re  Harries  (e>] 

[The  Vict-Chakcbxlor.— But  for  Lawleaa  ▼.  Manefidd 
I  should  not  have  entertained  a  doubt  upon  the  point] 

That  is  not  a  decisicmof  theCourtof  Chanoeiyini^Iaiui; 
and  a  decision  of  the  Coiurt  in  Irdamdy  if  opposed  to  the 
authority  of  this  Courts  is  not  entitled  to  more  weight  than 
would  belong  to  any  foreign  court 

If  that  rule  were  law,  a  client  would  have  nothing  to  do 
but  to  make  a  general  averm^it  of  improper  dbArges,  with- 
out specifying  a  single  item  answering  that  desmption,  and 
would  then  be  at  liberty,  at  any  distance  of  time,  to  suipiiae 
the  Defendant  with  particulars  which  he  had  kept  back, 
and  which  the  Defendant  could  have  no  concepticm  be 
would  have  to  meet 

• 

[The  Yice-Chancellob. — ^The  Plamti£f  cannot  posdUy 
ask  more  than  an  inquiiy.] 


But  an  inquiiy  would  be  the  whole  case.  Beddes,  the 
Defendant  has  no  materials  for  making  out  his  case.  He 
has  deUvered  eveiy  voucher,  eveiy  paper,  to  the  FbunttC 

Mr.  JBott,  Q.  C,  in  reply: — 

The  Defendant  occupied  a  fiduciaiy  position  in  relation 
to  the  Plaintiff  when  this  security  was  given,  and,  as  in 
cases  between  parents  and  children,  and  guardians  and 
wards,  having  obtained  a  benefit  while  the  relation  lasted, 
the  onus  is  upon  him  to  shew  that  he  gave  full  conaideratiiUL 


(a)  2  My.  &  Cr.  495. 
(&}  2  Hare,  60. 
ic)  6  Bear.  237. 


{d)  18  Jup.  457- 
{€)  13M.&W.a 
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la  fluch  cases,  the  party  impeaching  the  transaction  cannot 
be  charged  with  delay:  Baker  v.  Bradley  (a). 

He  relied  on  Lawless  v.  Ma/nsfidd, 

[The  VICE^-CHANCELLOR.— It  appears  to  me,  that>  if  what 
you  rely  on  in  that  case  is  law,  it  must  follow  that  no  soli-' 
citor  can  ever  safely  take  a  bond  or  mortgage  from  his  cli- 
ent] 

It  must  follow  that  no  solicitor  can  safely  take  such 
bond  or^ortgage  imtil  he  has  transferred  his  client  to  an- 
other legal  adviser.  But  that  is  all  that  Lawless  v.  Mams- 
jidi  requirea  In  Horlocky.  Smith  the  suit  was  ended,  the 
client  dead,  a  new  solicitor  intervened  In  such  a  case  Lord 
8L  Leonards  would  have  concurred  with  Lord  GoUenham, 
in  holding  the  rule  to  be  as  there  laid  down  by  the  latter 
Jndga  Here,  the  security  was  taken  pending  the  suit,  and 
without  the  intervention  of  any  other  legal  adviser. 
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Vice-Ohahcellob  Sm  W.  Paqb  Wood: — 

I  cannot  regret  that  this  case  has  been  fully  argued,  and 
that  I  have  twice  had  the  advantage  of  hearing  everything 
which  it  was  possible  to  urge  in  support  of  the  Plaintiff's 
ckim.  Some  of  the  propositions  laid  down  by  Lord  8L 
Leonards,  as  Lord  Chancellor  of  Lrdand,  in  Lawless  v. 
Mom^ield  (b),  were  so  broadly  stated,  and  appeared  so 
much  at  variance  with  what  I  had  supposed  to  be  the  set- 
tled rule  of  this  Court  ever  since  Lord  Oottenham's  dedsion 
in  Waiers  v.  Taylor  (c),  decided  some  three  or  four  years 
previously, — ^while  at  the  same  time  they  proceeded  from 
a  Judge  of  the  highest  possible  eminence,  who  carefully  coqt 

(a)  25  L.  J.,  N.  S.,  (Chanc.)  6.  (b)  1  Dr.  &  W.  567. 
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Bidered  the  law  he  was  IsLyiug  down, — ^that  I  was  anxioas  to 
have  the  principles  of  both  decisions  fully  sifted  and  inves- 
tigated. The  result  has  been  to  confirm  me  in  the  conclu- 
sion, that  there  is  a  broad  difference  between  the  prindples 
of  the  decisions  to  which  I  have  referred.  Having  come  to 
that  conclusion,  it  is  not  competent  to  me  to  say  which  of 
the  learned  Judges  I  prefer  to  follow  as  an  authority,  sinoe 
I  am  in  £act  bound  by  the  authority  of  the  one  Judge,  and 
I  am  not  bound  by  that  of  the  other. 

The  bill  originally  attempted  to  set  aside  four  several  se- 
curitiea  A  demurrer  was  allowed  with  reference ''to  three 
of  those  securities,  and  the  only  one  now  in  question  is  that 
of  March,  1848. 


[The  yICE-C^ANCELLOB  read  the  averments  of  the  bill  as 
stated,  and  in  so  doing  took  special  notice  of  the  circom- 
stance  that,  notwithstanding  it  appeared  by  the  bill  that 
long  before  the  bill  was  filed,  and  at  a  time  when  the  Plain- 
tiff was  opposed  to  the  Defendant  in  a  suit  of  the  most  hos- 
tile nature,  the  Plaintiff  had  caused  all  the  accounts  rendered 
to  him  by  the  Defendant  of  his  receipts  and  payments  to  be 
investigated,  the  bill  did  not  aver  a  single  specific  instance 
of  a  fraudulent  or  improper  charge  in  the  bills  of  costs  se- 
cured by  the  indenture  of  March,  1848,  although  it  avened 
several  of  such  instances  in  reference  to  the  acooimts  for 
which  the  other  securities  were  given.] 

In  reference  to  attempts  of  this  nature  to  set  aside  secu- 
rities given  by  a  client  to  his  solicitor.  Lord  Cottenham  has 
laid  down,  with  great  deamess  and  precision,  the  ground  on 
whidi  all  such  attempts  must  rest  "  The  attempt"  he  says, 
in  reference  to  that  in  Waters  v.  Taylor,  "  was  not  support- 
ed by  that  which  alone  could  give  it  any  title  to  sacoessr 
viz.  allegation  and  proof  of  such  dealings  between  the  soli- 
dtore  and  the  client^  or  of  such  errors  and  improper  cfaaigss 
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as  could  amount  to  evidence  of  fraud"  (a).  The  Plaintiff 
must  shew  one  of  two  things:  either  fraudulent  dealing  on 
the  part  of  the  solicitor  in  the  concoction  and  obtaining  of 
the  security;  or  else  error,  amounting  to  evidence  of  fraud, 
in  the  charges  which  are  made  the  foundation  of  the  secu- 
rity. One  or  oiiier  of  these  two  things  the  Plaintiff  must 
all^  and  prove, 
« 
In  the  present  case,  the  Plaintiff  has  attempted  to  shew 
improper  dealing  employed  by  the  Defendant  in  obtaining 
the  security;  but  of  fraud  or  error  in  the  charges  which  were 
made  the  foundation  of  the  security,  there  is  not  throughout 
the  bill,  notwithstanding  many  general  allegations  on  the 
subject,  any  attempt  to  aver  one  single  specific  instance. 
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He  has  attempted,  however,  to  shew  improper  dealing  in 
obtaining  the  instrument  He  says,  firsts  the  Defendant 
was  his  solicitor,  acting  as  such  in  suits  which  were  still 
pending  when  the  security  was  given;  secondly,  that  the  De- 
fendant obtained  the  security  by  actual  pressure,  which,  it 
was  argued,  is  a  ground  on  which  Lord  CoUeiihcmi  agreed 
with  Sir  John  Leach,  that  a  security  would  be  re-opened; 
thirdly,  he  says,  he  had  no  other  legal  adviser  when  the  se- 
curity was  obtained,  no  draft  of  it  was  sent  for  his  approval, 
he  saw  nothing  but  the  engrossment,  and  the  amoimt  was 
for  bills  of  costs  which  had  never  been  submitted  in  any 
way  for  his  consideration. 

As  to  the  first  point,  it  is  admitted,  that»  when  the  secu- 
rity was  given,  the  Defendant  was  acting  as  the  Plaintiff's 
solicitor  in  suits  then  pending.  But  that  circumstance,  taken 
alone^  is  not  a  sufficient  ground  for  re-opening  the  transac- 
tion. 

As  to  the  second  point,  the  pressure,  if  any  there  was, 
(a)  2  My.  &  Cr.  665. 
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was  all  exerted  on  the  part  of  the  Plaintifil  The  Plaintiff^ 
who  of  his  own  accord,  and  so  fisur  as  the  evidence  shews 
without  any  instigation  or  encoinagement  on  the  part  of  the 
Defendant^  was  emharked  in  more  than  one  Chanoeiy  8nit» 
appears  to  have  been  unusually  active,  and  to  have  demed 
unusual  satisfiaction  from  superintending  the  litigation  he 
had  in  hand ;  and  for  some  time  previoudy,  and  up  to  the 
date  of  the  security  in  question,  his  principid  object  appean 
to  have  been  to  have  Mr.  Westmacott  removed  from  the 
management  of  his  Chanceiy  business,  and  the  whole  of  that 
business  transferred  exclusively  to  the  Defendant  Wh3e 
pressing  the  Defendant  to  effect  this  purpose,  he  wastoU  by 
the  latter  that  WestnuicoU  would  not  part  with  the  papen 
untilhe  was  paid  his  bill  of  costs;  and  that  for  this  purpose  it 
would  be  necessary  to  have  a  mortgage  executed.  The  let- 
ter in  which  he  is  told  this  can  bear  no  higher  construction 
— yet  that  letter  is  the  only  fragment  of  evidence  Uid  hold 
of  as  affording  a  ground  for  the  charge  of  pressure  exerted 
on  the  part  of  the  Defendant  The  all^;ation  in  the  biU, 
that  the  Defendant  prevented  the  Plaintiff  fixMn  obtaining  a 
certain  annuity  until  the  Plaintiff  had  secured  him  his  bill 
of  costs,  is  utteriy  without  proof. 


It  was  argued,  in  reference  to  a  considerable  advantage 
given  to  the  Plaintiff  under  this  security,  that  if  such  ad- 
vantage is  to  be  regarded  by  the  Court,  a  solicitor  may  easily 
escape  the  consequences  of  any  improper  transaction  by 
giving  some  interest  to  his  client  But  I  am  at  least  at 
liberty  to  take  such  advantage  into  consideration  in  refer- 
ence to  the  question  of  undue  pressure.  Here,  so  fiir  from 
exerting  any  pressure  on  the  Plaintiff,  the  Defendant  was 
in  fact  allowing  him  a  most  unusual  indulgence.  One  of 
the  principal  grounds  for  the  profits  allowed  in  a  soliciior  s 
bill,  which  appear  considerable  when  viewed  in  the  abstract, 
is  the  large  amoimt  of  money  out  of  pocket  expended  in 
carrying  on  a  heavy  business  for  his  client     The  De- 
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Tendant,  nevertheless,  by  this  indenture,  consents  to  forego 
his  right  to  sne  the  Plaintiff  for  his  bill  of  costs  so  long  as 
Colonel  Blagrcwe  lives,  and,  during  that  time,  contents  him- 
self with  simple  interest 

As  to  the  third  point,  there  would  be  a  great  deal  to  say 
in  this  case,  if  it  appeared  in  evidence  that  the  Defendant^ 
a  solicitor,  in  taking  from  his  client  this  security,  was  in  teud 
taking  a  security  for  a  sum  including  the  alleged  amount  of 
untaxed  bills,  as  to  which  no  communication  had  passed  be- 
tween himself  and  his  client,  nor  any  arrangement  been 
entered  into  as  to  the  deliveiy  of  bills  of  costs,  by  which  that 
amount  would  be  shewn  to  be  due.  But  that  was  not  the 
casa  It  is  clear  from  the  evidence,  (the  bill  is  silent  upon 
the  whole  matter),  that^  before  the  Plaintiff  executed  the 
security  in  question,  the  Defendant  submitted  to  him  an 
estimate  of  what  was  then  due  to  WestTruxcoU  and  to  him- 
self, in  round  sums  amounting  together  to  the  sum  of  25422. 
Is.  lid  It  is  dear  that  this  sum  of  25422^  7s.  lid  was 
agreed  to  by  the  Plaintiff  as  an  estimated  chaige,.  the  De- 
fendant undertaking  to  furnish  him  in  the  long  Vacation 
with  the  bills  of  costs  by  which  that  charge  would  be  made 
out: — ^biUs  of  costs,  for  which  the  Plaintiff's  eagerness  to 
transfer  his  business  from  Westmacott  to  Routh,  and  with 
that  view  to  have  the  security  executed  at  once,  prevented 
him  from  waiting.  It  is  clear,  that  it  was  upon  this  footing 
that  the  Plaintiff  executed  the  security;  and  that,  in  Octo- 
ber, 1848,  the  bills  were  delivered  by  the  Defendant  pursu- 
ant to  his  undertaking. 

Such  being  the  footing  upon  which  the  security  was  exe- 
cuted^  if  the  bills  so  delivered  by  the  Defendant  had 
amounted  in  the  whole  to  a  sum  less  than  the  estimated 
sum  for  which  the  security  was  given,  then  the  Plaintiff, 
(assuming  him  to  have  put  the  whole  case  fairly  and  open- 
ly upon  his  bill,  instead  of  waiting,  as  he  has  done,  to  take 
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the  chanoe  of  being  able  at  the  hearing  to  produoe  some 
evidence  which  the  Defendant  might  not  be  able  to  answer), 
might  have  had  the  same  relief  as  in  ColeTacm  v.MdUrsliia). 
In  that  case  there  had  been  an  estimate  made  of  the  bills, 
and  a  security  taken  for  the  amount  of  the  estimate,  and  the 
amount  of  the  bills  fell  short  of  the  amount  of  the  estimate 
by  602.  And  the  Lord  Chancellor  said,  that,  as  the  Defendr 
ant  l^ad  represented  the  bill  at  601.  more  than  the  actual 
amouht,  the  very  foundation  of  the  mortgage  failed,  and  the 
whole  transaction  must  be  re-opened.  But  the  present  case 
is  the  very  reverse  of  Golemany.  MeUerah,  with  the  exception 
of  lOZ. — a  sum  too  trifling  to  notice, — the  estimate  of  Mr. 
Westrruicott's  bill  appears  to  have  been  correct ;  while  the 
Defendant's  charges,  estimated  at  7352.  58.  5d,,  are  shewn 
by  the  bills  to  have  in  fact  amounted  to  8542. 


I  have  now  examined  all  the  evidence  by  which  the  Hain- 
tiff  has  attempted  to  shew  improper  dealing  employed  by  the 
Defendant  in  obtaining  the  security,  and  I  have  found  that 
such  evidence  entirely  fails.  That  disposes  of  the  first 
ground,  upon  which,  accordmg  to  Lord  Cottenham,  attempts 
of  this  nature  must  be  supported.  And  as  to  the  second 
ground,  I  have  already  observed,  that^  throughout  the  whole 
of  the  Plaintiff's  bill,  there  does  not  appear  to  be  an  attempt 
to  aver  one  single  specific  instance  of  fraud  or  error  in  the 
charges  which  were  made  the  foundation  of  the  security  in 
question.  It  remains  to  consider  what  is  the  rule  df  law 
as  to  the  right  of  a  client  to  have  a  security  set  aside  under 
such  circumstance& 

It  is  clear,  that,  where  specific  errors,  amounting  to  eri- 
dence  of  fraud  in  the  charges  which  were  made  the  founda- 
tion of  the  security,  are  allied  and  proved,  the  Plaintiff  is 
entitled  to  have  the  security  set  asida    But  the  propodticMi 


(a)  2  M*K.  &  G.  309. 
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laid  down  by  Lord  St.  Leonards  in  Lanvleaa  v.  Mcmsjidd 
goes  a  great  deal  further.  He  begins  by  stating  the 
question.  He  says :  ''  The  question  which  has  been 
most  discussed  in  this  case  is,  what  should  be  the  frame 
of  a  bill  like  the  present  cross  bill,  in  which  the  trans- 
actions between  a  solicitor  and  his  client  are  impeached  as 
fiaudulent,  and  accounts  which  were  settled,  and  for 
which  securities  had  been  given,  are  sought  to  be  opened? 
To  what  extent  charges,  shewing  specific  errors  in  those 
aocountSy  ought  to  be  inserted,  in  order  to  open  the  ac- 
counts generally;  and  what  is  the  liability  of  a  solicitor  to 
prove  the  items  of  his  accoimt,  irrespective  of  the  bonds  or 
bills  or  securities  of  that  sort  which  he  has  taken?  I  shall 
inquire  what  the  rule  of  the  Court  is  before  I  enter  upon  the 
consideration  of  the  items  alleged  to  be  erroneous." — (I 
should  mention  that,  in  Lawless  v.  Mcmsfield,  there  was 
one  item  in  one  of  the  accounts  alleged  and  proved  to  be 
improper;  but  the  argument  was,  that,  as  to  the  other  ac- 
counts, there  was  nothing  alleged  and  proved).  "  In  ordi- 
nary cases,  the  rule  seems  to  be,  that  the  establishment  of 
one  mistake  is  sufficient  to  induce  the  Court  to  give  a  decree 
entitling  the  party  to  surcharge  and  falsify  an  account. 
That  appears  to  have  been  admitted  in  Davis  v.  Spur^^ 
ling,  which  has  been  so  much  referred  to  throughout  the 
aigument  The  report  of  that  case  is  not  very  full,  neither 
does  it  appear  quite  distinctly  whether  there  were  several 
accounts  or  but  one.  I  therefore  do  not  rely  on  the  dicta 
there  as  going  at  all  beyond  the  common  rule,  which,  as  I 
have  already  stated,  is  the  right  to  a  decree  to  surcharge 
and  folfflfy,  where  an  error  in  an  account  is  alleged  and 
proved.  Whether,  in  ordinary  cases,  where  there  are  seve- 
ral distinct  accounts,  and  errors  are  alleged  and  proved  only 
m  some  of  them,  all  are  liable  to  be  surcharged  and  falsified, 
does  not  appear  to  have  been  decided.  Lord  Eldon,  in 
Charnhers  v.  Oddwi/n,  distinctly  affirms  the  principle,  that, 
in  ordinary  cases,  an  error  must  be  charged  in  the  pleadings, 
VOL.  IL  MM  K.  J. 
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and  proved  at  the  hearing,  to  entitle  the  party  to  have  li- 
berty to  surcharge  and  falsify  "  (a).  Then,  after  going  thioiigfa 
several  cases  upon  that  head,  Lord  St.  Leonards  says  fur- 
ther: **  No  doubt  the  rule  of  this  Court  would,  in  an  or- 
dinary case  of  a  settled  account,  preclude  the  party  from 
the  relief  Which  is  here  sought ;  but  this  is  not  the  ordinaiy 
case;  it  is  plainly  distinguishable  from  it^  and  that  on  the 
ground  that  the  accounts  here  are  between  parties  who  stood 
in  the  relation  of  solicitor  and  dient^  of  agent  and  principal, 
of  creditor  and  debtor;  for  Mr.  Lawless  stood  in  the  relation 
of  those  three  characters  to  the  Hessra  Mansfidd  at  the 
time  the  accounts  were  settled.  Now,  I  take  it  that  these 
two  propositions  are  perfectly  clear  in  law:  firsts  that,  where 
the  relation  of  attorney  and  client  subsists,  in  questions  of 
accounts  between  the  partiesi,  the  common  rule  does  not  pre- 
vail; though  the  party  only  alleges  generally,  that  the  ao- 
counts  are  erroneous,  the  Court  will  make  a  decree  opening 
the  accounts,  if  sufficient  cause  is  shewn ;  and,  secondly,  that 
a  solicitor,  to  whom  his  client  has  given  bonds  or  bills^  can- 
not produce  those  securities  and  say,  as  a  third  person  might, 
they  prove  the  existence  of  his  debt;  but  from  the  relation- 
ship in  which  the  parties  stood,  and  the  alarm  of  this  Courts 
lest  by  means  of  such  relationship  any  undue  influence 
should  have  been  exerted,  the  solicitor  is  bound,  izrespeeiive 
of  his  securities,  to  prove  the  debt  for  which  those  secuiitiefl 
were  given.  This  latter  position  has  been  disputed,  bat  it 
is  now  perfectly  settled  "(6).  Then  he  proceeds  to  say,  that  he 
founds  this  opinion  deliberately,  having  had  occasion  to  con- 
sider all  the  authorities  when  he  aigued  the  case  of  Morgan 
V.  Lewes  (c)  before  the  House  of  Lords,  and  adds^  ''  That 
case,  as  to  the  jdeadings,  was  a  simple  one;  it  was  Iieard 
originally  upon  bill  and  answer;  there  was  no  proof  <^ the 
errors  specified  in  the  bill,  and  the  Defendant  did,  in  his  aik* 


(a)  1  Dr.  &  W.  603,  604. 
(6)  Id.  605,  606. 
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Npon  a  settled  account    The  first  decree  was  the        1896. 
J^iirecting  a  general  account    The  case  appears 
111  Reports;"'  and  he  then  goes  through  the  opinions  of 
the  Judges,  to  shew  that  they  established  in  his  mind  the 
law  of  the  Court  to  be,  thatageneral  chaige,  like  that  in  the 
case  before  him,  was  sufficient;  and  that,  as  between  a  soli- 
citor and  bis  client,  his  accounts,  though  he  may  have  secu- 
rities, must  be  vouched,  and  the  items  in  the  account  proved 
by  receipts  and  evidence  independently  of  the  instruments  (a). 

I  was  surprised  to  find  that  proposition,  because  it  seems 
80  entirely  in  conflict  with  the  principle  laid  down  by  Lord 
Catbenkom,  in  Waters  v.  Taylor.  In  WaterB  v.  Taylor  the 
security  was  a  security  for  costs,  amounting  altogether  to 
6000?.,  givoi  while  the  suit  was  going  on — ^taken  by  the  so- 
licitor from  the  client  (although  it  is  true  there  was  consi- 
derable delay  in  the  case  in  attempting  to  dispute  them),  yet 
Lord  CcUenhain,  lays  down  this  proposition  most  clearly: 
He  says  (6) :  "  The  case  indeed,"  of  Waiere  v.  Taj^,  "  dif- 
fers fix>m  that  of  Horloek  v.  Smith  (c)  in  this — ^that  the  secu- 
rity was  taken  whilst  the  suits  were  depending/'  (Mr.  RoU^ 
in  reply,  called  my  attention  to  Harlock  v.  Smdihy  and  dis- 
imguished  that  fipom  the  other  cases,  upon  the  ground  that 
in  that  case  there  was  no  suit  pending,  and  the  secu- 
rities were  at  an  end.  In  Walere  v.  Taylor  the  security 
was  taken,  as  here,  whilst  the  suit  was  pending),  ''and 
while  the  relation  of  solicitor  and  client  continued.  But 
so  it  was  in  Cooke  v.  Setree  {d);  and  in  Plenderleath  v. 
Fraser  {e),  and  Qiretton  v.  Leybume  (/),  the  relation 
of  attorney  and  client  continued  at  the  time  of  the 
settlement  No  doubt  the  settlement  or  payment  of  a 
solicitor's  biUs  pending  a  suit  cmd  whilst  the  relation  con- 
tinues, affords  grounds  upon  which  the  account  will  be  much 

(a)  1  Dr.  &  W.  611.  (cQ  1  V.  &  B.  126. 

(6)  2  My.  &  Cr.  666.  (<)  3  V.  &  B.  174. 

(c)  Id.  496.  (/)  T.  &  B.  407. 
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more  easily  opened,  and  the  bills  referred  for  taxation,  than 
in  other  cases;  but  if  these  circumstances  alone  wer^  in  all 
cases,  to  be  held  sufficient  ground  for  a  taxation,  no  solicitor 
who  continues  to  act  for  a  client  would  be  secure  of  any  set- 
tlement during  the  life  of  his  dient ;  and  the  continuance  of 
one  of  those  suits  which  not  unfirequently  occur  in  this 
Court,  would  prevent  the  possibility  of  any  settlement  be- 
tween the  solicitor  and  the  client''  Fortunately,  suits  now 
do  not  often  occur,  and  are  not  likely  to  occur,  of  such  length 
as  Lord  Cottenkcvm  alludes  to.  The  Plaintiff,  although  he 
has  been  involved  in  five  Chancery  suits,  has  disposed  of 
them  in  comparatively  a  short  space  of  tima  But  he  was 
involved  in  litigation,  in  which  nobody  could  expect  the  De- 
fendant to  make  a  large  advance,  or  pledge  himself  to  make 
further  advances,  without  any  settlement  or  security  what- 
ever. And  what  the  Defendant  in  effect  did  was  this:— 
having  a  client  utterly  insolvent  except  as  to  this  rever- 
sionary interest^  he  consented  to  postpone  his  claim  for  in- 
terest when  about  to  make  a  large  advance  on  his  client's 
behal£ 


Such  was  the  doctrine  of  Lord  Coltenhxim  in  WaUrs 
V.  Taylor 2-^  doctrine  extremely  different  from  that  laid 
down  by  Lord  St  Leonards^  who  says,  that  the  simple 
averment  of  erroneous  accounts  is  enough  in  the  case  of  a 
solicitor  and  client  to  open  the  whole,  and  that  thereupon 
the  solicitor  must  prove  the  amount  of  the  debt 

I  have  looked  carefully  to  Lord  St  Leonards'  later  view 
of  Morgcm  v.  Lewee  in  his  "  Treatise  of  the  Law  of  Property 
as  administered  by  the  House  of  Lords"  (a).  The  edition  I 
have  before  me  was  published  in  184i9,  two  years  later  than 
the  decision  in  Laxolesa  v.  Mamsfidd,  and  LawUas  v.  Mam- 
fidd  is  referred  to  in  a  note  on  the  case  of  Morgan  v. 


(a)  P^  676. 
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Lewes,    Lord  St.  Leona/rds  there  says :  "  In  the  case  of 
Morgan  v.  Lewes^  which  it  is  impossible  to  refer  to  without 
regretting  that  the  litigation  had  not  been  stopped  at  an 
earlier  period,  it  was  l^eld,  that  Morgcm,  having  taken  secu- 
rities from  Levies,  whose  adviser,  solicitor,  and  agent  he  was, 
for  various  sums  of  money,  was  bound  to  prove  the  advances 
by  other  evidence  than  the  securities  themselves  or  the  ac« 
counts,  and  also  that  an  attorney  and  agent  is  bound  to 
keep  regular  accounts.    The  first  rule  "  (namely,  of  his  be- 
ing bound  to  prove  the  advances  without  any  impeachment 
of  them)  "  was  laid  down  generally,  but  in  other  passages  it 
Was  qualified.  Lord  RedescUde  said,  that  the  settled  ac- 
counts confuted  themselves,  so  that  they  could  not  pre^ 
sume  that  any  sums  were  advanced  except  such  as  ap- 
peared to  have  been  so  by  receipts  and  evidence  inde- 
p^dent  of  the  instruments ;  and  Lord  Eldon  concluded  by 
repeating  that  the  record  appeared  to  him  to  open  and  es- 
tablish this  principle, — ^that  where  an  attorney  takes  it  upon 
him  to  take  securities  from  his  client  which  do  not  express 
the  real  nature  of  the  trcmsaction,"  (the  italics  are  not 
mine  but  Lord  St  Leona/rds'),  *'  it  is  incumbent  on  him,  by 
other  evidence  than  the  securities  themselves,  to  prove  what 
was  the  real  nature  of  the  transaction,  and  what  sums  were 
really  advanced.'" 

I  conceive  that  the  words  marked  with  italics  were 
meant  to  designate,  not  securities  which  do  not  express 
upon  the  &ce  of  them  that  they  are  given  for  bills  of 
costs,  but  securities  which  frdsely  suggest  that  which  was 
not  the  real  nature  of  the  transaction.  The  first  pro- 
position would  go  a  great  deal  too  far.  The  last  does 
not  apply  to  the  present  casa  In  this  security  I  find  a 
recital  that  the  amount  secured  was  due ;  and  when  the 
bills  of  costs  are  produced  I  find  that  they  make  up  that 
amount  and  100{.  more:  and  that  being  so,  I  apprehend 
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1856.  that  the  security  does  express  the  real  nature  of  the  trans* 
action,  so  far  as  it  is  required  to  do  so  by  any  rule  of  ibis 
Court  In  WoieT^  v.  Taylor  the  recital  was  simply  that  so 
miu^  money  was  due^  no  mention  being  made  <tf  bilk  of 
costs.  And  there  Lord  G(Mwham,  laid  down  what  I  appie- 
hend  to  be  the  true  rule  of  this  Court>  viz.  that^  in  the  case 
(^  a  solicitor,  if,  in  seekix^to  set  aside  a  security  given  him 
by  bis  client,  the  Plaintiff  relies  on  pressure,  undue  influence, 
or  other  improper  conduct  employed  by  him  in  obtaining 
the  security,  slighter  evidence  may  be  held  pu£5cient  than 
would  be  required  in  the  case  (rf*  a  mere  stranger;  but  the 
Plaintiff  nevertheleaB,  must  aver  and  prove  the  improper 
conduct  on  which  he  so  relies;  and,  in  like  manner,  if  he 
relies  on  fraud,  or  error  amounting  to  eviddice  of  fraud,  in 
the  bill  of  costs  in  reqiect  of  whidi  the  security  was  given^ 
he  must  aver  and  prove  the  q)eoific  items  upon  ^riliich  he 
means  to  rely  to  be  fraudulent  or  erroneous. 

In  ihe  present -case,  as  I  have  dbserved  more  than  <nioe 
already,  I  do  not  find  throt^hout  the  whole  of  the  Flaintifrs 
bill  one  single  specific  item  of  the  bill  of  costs  averred  to  be 
either  fraudulent  or  erreneous.  So  £Bur  as  regards  the  chaiges 
in  his  bill  of  costs,  there  is  nothing  which  the  Defeodant 
comes  here  to  meet;  and  if  I  am  to  apply  Lord  CattenhamlB 
doctrine  to  any  case,  I  am  certainly  to  apply  it  to  this,  for 
I  think  there  never  was  a  case  so  circumstanced,  and  in 
which,  if  I  r»-opened  the  accounts,  I  should  be  dealing  so 
unfiairly  with  the  Defendant  Here,  the  Plaintiff  has  given 
a  security  for  an  estimated  amount,  agreed  by  him  to  be 
due,  upon  the  understanding  that  the  Defendant  shoold 
deliver  the  bills  of  costs  by  a  given  time.  Those  bills  are 
ddivered  in  October,  1848,  and  within  the  given  period.  In 
August^  1 852,  the  Plaintiff  changes  his  solicitor.  In  Decern* 
ber,  1852,  he  applies  to  thk  Court  to  have  all  the  papen^ 
vouchersi  and  documents  in  the  Defendant's  possession  le- 
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laiing  to  his  affiuis  delivered  up  to  him.  He  obtains  an 
order  for  that  purpose,  and  also  for  the  taxation  of  all  the 
Defendant's  bills  of  costs,  except  those  included  in  the  secu- 
rity now  in  question,  and  he  obtains  that  order  without  pr^ 
judioe  to  any  question  as  to  his  rights  in  respect  of  the 
costs  for  which  that  security  was  given.  How  far  that  order 
left  it  open  to  him  to  assert  his  rights,  as  he  attempts  to  as- 
sert them  in  the  present  suit,  it  is  unneoessaiy  to  determine. 
It  is  dear  that  the  least  which  could  be  expected  of  a  per- 
son in  the  PlamtiflTs  then  position  wast,  that,  having  obtain- 
ed such  an  ordo^i  ft&d  having  procured  the  voudiers  and  docu- 
ments relating  to  the  bills  of  costs  which  he  now  disputes^  he 
should  as  speedily  as  possible  assert  his  right  to  have  such 
costs  taxed.  Failingto  do  this,  he  would  certainly  leave  the 
Court  to  infer,  that^  having  the  benefit  of  a  security  which 
relieved  him  from  the  liability  of  being  charged  with  com- 
pound interest^  he  had  determined  to  acquiesce  in  that  se- 
curity. He  cannot  be  heard  to  say  he  was  at  liberty,  in  the 
position  he  occupied,  to  stand  by  as  long  as  he  pleased  with- 
out asserting  his  rights.  But  the  case  does  not  stand  there 
—a  year  and  arhalf  before  this  bill  was  filed  he  took  upon 
himself  the  investigation  of  these  accounts.  If  an  exception 
is  ever  to  be  made^  which  I  hope  it  will  not^  to  the  rule  that 
a  Plaintiff  must  aver  and  prove  the  errors  on  which  he  re- 
lies, certainly  that  exception  is  not  to  be  made  in  fitvour  of 
one  who  has  had  the  bills  of  costs  in  his  possession  for 
nearly  eight  years,  who  has  been  at  arms  length  with  his 
soUdtor  for  nearly  four  years,  who  admits  that  he  investi- 
gated the  Ulls  of  costs  in  a  hostile  suit  in  this  Court  a  year 
and  a  half  since^  and  yet  brings  his  cause  on  to  a  hearing 
without  an  averment  of  a  single  error,  and  then  by  affidavits 
filed  at  the  last  moment^  when  it  is  too  late  for  the  Defend^ 
ant  to  answer  them,  attempts  to  raise  a  charge  of  mistakes 
and  m]8apprehen8ion&  What  equity  can  there  be  to  re- 
lieve a  party  under  such  circumstances?    What  equity 
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Judgment* 


can  there  be  to  allow  (which  is  aU  that  I  could  with  any 
shadow  of  reason  have  been  asked  to  allow)  an  inquiry  whe- 
ther accounts  are  correct,  of  which  the  Plaintiff  ooght  at 
least  to  have  taken  the  pains  to  point  ont  the  incon«ctneflB 
— an  inquiry  which,  as  Lord  CotteTiham  expressed  it»  would 
be  in  effect  deciding  the  whole  case  ? 


It  would  still  have  been  unsatisfiEustory  to  part  with  a  case 
involving  charges  like  the  present,  if  it  were  possible  to 
imagine  that  imposition  of  any  kind  had  been  really  prac- 
tised upon  the  Plaintiff.  But  the  Court  is  relieved  from  any 
uneasLoess  on  that  score  by  the  affidavits  themselves.  The 
utmost  they  make  out  is  an  overcharge  of  sums  amounting  to 
about  302.  That  circumstance  unexplained  would  doubtless 
be  unsatisikctory.  But  I  am  bound  to  bear  in  mind  that 
the  Defendant  has  had  no  opportunity  of  explaining  that 
circumstance;  and  on  the  part  of  the  Defendant  I  have  this 
broad  fact^  that  the  amount  of  the  bills^  as  estimated,  is  less 
by  upwards  of  1002.  than  the  amoimt  shewn  to  be  due  by 
the  bills  as  delivered;  and  though  I  do  not  mean  to  lay 
down  such  a  doctrine  as  that  an  improper  charge  may 
be  made  matter  of  set-o£^  yet  a  comparison  of  these  two 
sums  does  prove  to  me  that  the  true  reason  why  the  Pbin- 
tiff  never  relied  before  upon  any  of  the  statements  now  first 
put  forth  by  his  affidavits,  was,  that  he  felt  the  uselessness 
of  the  attempt;  he  was  conscious,  that,  in  the  Taxing  Master's 
office,  he  would  never  strike  off  so  much  as  was  omitted  in 
the  sum  for  which  he  executed  the  security. 

That  is  the  obvious  conclusion;  and  I  confess  I  never  saw 
a  case  so  un£Edrly  presented  to  the  Court  as  the  present  has 
been  on  the  part  of  the  Plaintiff  relying  as  it  would  seem 
upon  the  authority  of  the  doctrine  in  LatoUsa  v.  Mcmafidd' 
I  certainly  cannot  entertain  any  such  doctrine  as  that  on 
which  he  reliea    I  consider  myself  bound  by  Lord  ddr 
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Unham!$  decisioii,  to  hold  that  it  is  not  the  law  of  this 
Court 

The  bill  offers  no  redemption.  It  simply  attempts  to  set 
aside  the  security :  and  all  that  I  can  do  is  to  dismiss  the 
fragment  which  the  demurrer  has  left^  with  costs. 

Decreed  accordingly. 
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LEE  V.  HOWLETT. 

Timothy  TRIPP  lee,  by  his  will,  dated  the  30th  of 
June,  1840,  amongst  other  devises,  gave  to  his  wife  Elnaor 
beih  (since  deceased)  certain  freehold  and  leasehold  heredi- 
taments, known  as  Dell's  Mcmor  farm,  To  hold  the  same 
for  her  life;  and,  aft^  her  decease,  the  testator  directed  that 
the  same  should  be  sold  by  public  auction,  and  that  the 
money  should  be  equally  divided  among  his  survivi/ng  chil- 
dren; and  the  testator  devised  and  bequeathed  the  residue 
of  his  property,  as  well  frmded  or  other¥nse,  to  his  wife  for 
her  life,  and  after  her  death,  to  be  equally  divided  amongst 
his  surviving  childreiL  And  he  appointed  his  wife,  and 
his  sons,  the  PJainidff  Tvmotky  Lee  and  ComeJius  Lee 
(since  deceased),  executrix  and  executors  of  his  wilL 

The  testator  died  on  the  29th  of  December,  1840,  leaving 
his  widow  and  eleven  children  surviving  him. 

By  a  deed  of  arrangement^  dated  in  1841,  and  executed 
by  aU  the  children,  (except  one  who  had  died),  it  was  mu- 
tually agreed  that  all  the  property  devised  by  the  testator 
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mortgagor  and  the  other  persons  interested  in  the  real  estate^  their  interests  were  treated 
9»  pereonal  estate. 

But  it  is  otherwise  if  the  estate  is  vested  in  the  trustee  by  a  devise  to  him  in  trust  to  seU 
and  to  divide  tiie  proceeds  among  several  persons,  of  whom  the  mortgagor  is  one,  and  the 
mortgagee  are  of  uie  mortgagor*s  share  in  such  proceeds ;  because  then,  idthough  the  mort< 
Stages  may  have  been  made  before  sn^  sale  took  place,  the  subject  of  them  oould  only,  as  ra- 
gaided  the  mortgngor^s  interest  therein,  be  considered*  a  chose  in  action. 


statement. 
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1856.  ^  amongst  his  surviving  children,  should  be  divided  and  dis- 
posed of^  subject  to  the  life  interests  therein,  in  like  maimer 
and  shares  as  if  the  same  had  been  given,  subject  as  afore- 
said, amongst  all  his  children  who  should  survive  him,  equal- 
ly, as  tenants  in  common,  so  that  one  equal  eleventh  parlor 
share  thereof  should  go  and  be  paid  and  payable  to  each 
and  every,  or  to  the  exeetUore,  admimatrators,  or  asmgns 
of  each  and  every,  the  said  &c.  (the  children),  notwithstaad- 
ing  any  or  either  of  them  the  said  &cl  should  die  before  the 
property  should  become  divisible  or  payable,  and  the  execur 
tors  or  admrmdstraiors  of  any  of  them  who  might  so  die 
should  receive  his  or  her  eleventh  share,  and  apply  the  same 
as  his  or  her  personal  estate  Jtc 

Charles  Lee,  one  of  the  children,  by  indenture,  dated  the 
24th  of  March,  1842,  mortgaged  his  reversionary  share  and 
interest  of  all  the  property  under  the  will  and  deed  of 
arrangement  to  one  Svmon  Main,  to  secure  450Z.  and  inter- 
est^ of  which  indenture  the  PlaintifiT  Tvmoihy  Lee  had  not 
received  notice  till  the  year  1848. 

By  indenture  dated  February  14th,  1844,  CharUs  Lee 
again  assigned  his  share  to  a  Miss  Lys  to  secure  2502.  and 
interest;  of  which  indenture  Miss  Lys  gave  notice  to  the 
Plaintiff  in  May,  1844 

At  the  time  of  the  mortgage  to  her.  Miss  Lys  had  no  no- 
tice of  the  prior  mortgaga 

By  indenture,  dated  the  1st  of  October,  1846,  Charles  Lee 
again  assigned  his  share  to  one  Caches,  to  secure  a  sum  of 
3002.  and  interest;  of  which  indenture  (?ad^  gave  notioe 
to  the  Plaintiff  in  the  same  month  of  October,  1846. 

The  testator's  widow  having  died  in  1854,  this  suit  was 
instituted  by  the  Plaintiff  for  the  administnUion  of  the  zeal 
estate.]  a  previous  suit  of  *'Lys  v.  Lee  *"  had  been  instituted 
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by  Miss  Lye  to  realise  her  securitj  out  of  the  personal  60-      J^^^ 
tate,  which  however  was  wholly  exhausted,  leaving  nothing 
bat  the  real  estate  and  its  produce  for  the  inoumbranders 
to  look  ta 

A  decree  for  sale  had  been  made  in  this  suit  (Zee  v.  Hovh 
MQ,  and  the  usual  inquiry  directed  as  to  incumbrances  on 
the  shares  of  the  children. 

Pursuant  to  the  decree  DelXs  Mtmor  bxm  had  been  sold 
fiir  8400Z.,  and  the  residuaiy  estate  for  6001.  The  Chief 
Clerk  certified  as  to  the  incumbrances,  and,  amongst  others, 
to  those  on  (Jharlea  Lee's  share  as  above;  the  result  of  his 
finding  being,  that  the  several  mortgagees,  Vaughcm  (in 
whom  Simon  Main's  mortgage  had  become  vested).  Miss 
Lys,  and  OacJies,  were  entitled  according  to  the  dates  of 
their  incumbrances.  But  it  was  arranged  that  the  question 
of  priority^  with  reference  to  the  dates  of  the  several  notices 
given  to  the  Plainti£^  should  be  argued  before  the  Court  <»i 
the  hearing  for  further  consideration. 

The  cause  now  came  on  to  be  so  heard. 


Mr.  RoU,  Q.  C,  and  Mr.  Speed,  for  the  Plainti£  Argumetu. 

M.  Dcmidy  Q.  C,  and  Mr.  W.  P.  Murray,  for  Miss  Lys. 

The  notice  of  the  mortgage  to  Miss  Lys  which  was  given 
to  the  Plamtiff,  gave  Hxai  mortgage  priority  over  the  other 
mortgage  previously  made,  but  of  which  no  notice  had  been 
given.  It  is  true  that  the  mortgagee  of  an  equitable  inter* 
est  in  land  cannot  obtain  priority  by  giving  notice  to  the 
.trustee,  because  this  doctrine  of  notice  does  not  apply  to  real 
estate:  Jones  y.  Jones  (a),  WilmotY.Pike{b),  Malcolm  v. 

(o)  8  Sim.  eas.  (6)  6  Hare,  U. 
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ChirlesworlhifCjy  and  this  even  when  the  mortgage  is  of  an 
equitable  interest  in  leaseholds  for  years:  WiUakvrt  v.  Roih 
hits  (6).  But,  in  this  case,  the  DeWs  Mamor  farm  iras  de- 
vised in  trust  for  sale,  and  only  a  share  in  the  proceeds  of 
such  sale  was  given  to  the  mortgagor,  and  the  residTiaiy 
real  estate,  though  not  devised  in  trust  for  sale,  was  treated 
as  perBonal  estate  by  the  deed  of  arrangement ;  and  therefoi^ 
as  to  him  and  his  mortgagees,  the  property  must  be  consi- 
dered as  personal  estate :  PhUUps  v.  PhiUip8{c) ;  and  that 
being  so,  the  notice  given  by  Miss  Lys  gave  her  priority: 
Dearie  v.  HaU(d).  The  very  point  was  so  decided  in  Foster 
V.  GockereU  (e),  S.  0.  nom.  Foster  v.  Blackstone  (/). 

Mr.  BiUon  for  other  partie& 

Mr.  Cad/nicm  Jones  for  Vaughan,  the  first  mortgagee:— 

The  mortgages  must  take  effect  in  the  order  in  which  they 
were  made. — ^He  relied  on  Wiltshire  v.  Rahbits  (b),  and  on 
the  &ct  that  the  property  was  not  sold  till  after  the  mort- 
gages were  made,  and  that  no  sale  could  have  been  made 
at  the  time  when  the  mortgages  were  executed  He  cited 
also  Hooper  v.  Harrison  (g). 


Judgment, 


Vicb-Chancellob  Sm  W.  Page  Wood  : — 

I  am  of  opinion,  that  as  to  that  portion  of  the  property 
which  was  ordered  to  be  sold,  I  am  bound  to  hold,  on  the 
principle  of  Foster  v.  CockereU  (e).  Dearie  v.  HaU  (d)  and 
that  class  of  cases,  that  the  incumbrancer  who  first  gave 
notice  of  his  incumbrance  must  prevail  over  the  others. 
The  principle  does  not  depend  simply  on  a  question  of  mala 


(a)  1  Keen,  63. 
(6)  14  Sim.  76. 

(c)  1  My.  &  K.  649. 

(d)  3  Rubs.  1. 


(«)  9  Bligh.,  N.  a,  338;  3  a 
&F.456. 
(/)lMy.&K.»7. 
(^}  8  Kay  &  J.  86. 
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fides;  but  the  rule  is,  that  the  party  who  first  makes  him*  J^^^^ 
self  master  of  a  chose  in  action,  by  giving  notice,  to  prevent 
its  being  handed  over  by  the  person  in  whose  hands  it  is  to 
any  other  claimant, — ^in  other  words,  who  first  devests  the 
title  of  the  owner  by  giving  notice  to  the  person  through 
whom  the  owner  must  derive  the  fund — arrests  that  fund, 
and  acquires  the  property  for  himselC  Whether  the  fund 
be  a  trust  fund  held  by  A.  in  trust  for  B.,  or  a  debt  payable 
by  A.  to  B.,  if  £.  assigns,  and  his  assign  requires  A.  to  pay 
the  money  over  to  him,  that  gives  him  priority  over  a  pre- 
vious assign  of  B.^  who  has  not  given  such  notice. 

It  is  decided,  that  this  doctrine  does  not  apply  to  real  es^ 
tate;  and  in  Wiltshire  v.  Rahhita  (a)  the  late  Vice-Chancellor 
otETigland  considered  that  the  doctrine  was  not  applicable 
to  aa  assignment  of  an  equitable  interest  in  a  chattel  real  In 
this  case,  part  of  the  property  is  directed  to  be  sold,  without 
saying  by  whom«  The  sale  must  be  by  the  heir  or  executors. 
Here,  the  same  person  fills  both  those  characters,  and  the 
property  must  therefore  pass  through  him.  It  must  be 
converted  into  money,  and  none  of  the  legatees  could  have 
reached  that  money  except  through  him;  and  they  could 
never  have  had  the  property  in  the  shape  of  land,  but  only 
as  money.  Then,  the  executor  being  bound  to  pay  the 
shares  in  this  manner,  the  hct,  that,  at  the  time  when  this 
security  was  given,  the  period  for  the  sale  had  not  arrived,  is 
not  material  Whenever  the  property  was  sold,  and  themoney 
paid  to  the  executor,  he  would  hold  part  of  it  for  Charles 
Lee,  or  for  the  person  who  had  obtained  an  assignment  of 
his  share  firom  Charles  Lee.  Here,  Miss  Lys  first  gave  to 
the  executor  notice  of  the  assignment  in  her  favour,  and 
therefore  she  has  priority  over  all  other  assigns  of  Charles 
Lee's  share  as  to  this  part  of  the  mortgaged  property. 

As  regards  the  residuaiy  real  estate,  there  is  no  direction 
in  the  wiU  to  sell  that  It  was  devised  to  the  testator's  wife 
for  life,  and  after  her  death  to  her  children.    That  would 

(a)  14  Sim.  76. 
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earry  the  £90  ample,  aad  the  children  would  not  be  ob 
to  take  their  shares  from  the  hands  of  any  third  penon;  aod 
although,  by  the  deed  of  arrangement,  they  seem  to  have 
treated  it  as  personal  estate,  it  was  in  their  own  hands;  and 
therefore  there  can  be  no  question  of  notice  as  to  this  pro- 
perty, but  it  must  go  to  the  incumbrancers  according  to  the 
order  in  time  in  which  they  obtained  their  securities. 


Fiib.^iadi  MATHER  v.  FRASER. 

2&nd. 
Mortgage—      -t^^  <^  indenture,  dated  the  23rd  of  August^  1854,  between 
^^[^f^^   John  Barton  and  George  Barton,  described  as  "  both  of  the 

rvptey— 17  A 18  VinU  e.  87. 


Mortgage  by  two,  described  in  the  deed  as  copper  roller  manufactnrerB,  reciting  i  con- 
▼eyance  to  them  of  land,  and  mills  or  fitctories,  in  a  manufacturing  town,  as  temntB  in  com- 
mon in  fee,  and  that  they  were  cairying  on  bnsineM  at  the  said  mills  or  factories  ss  oopptf 
roller  manufacturers,  and  in  such  capacity  had  lately  affixed  to  or  placed  upon  the  land, 
mills,  or  factories,  a  steam  engine  and  boilers,  together  with  a  large  quantity  of  mill-getf 
and  millwright  work,  and  granting  the  land,  mills,  or  iiMtories,  and  hereditaments  oompraed 
in  the  recit^  conreyance,  to  the  use  of  the  Plaintifb  in  fee,  subject  to  a  proyiso  for  redeop' 
tion: — ffM,  as  between  the  Plaintifib  and  the  mortgagoi's  assigneee  in  banhroptcy,— 

Firsts  that,  assuming  it  possible  to  distinguish  between  the  case  of  machineiy  plsoad  npoo 
'  land  for  the  purpose  m  trade  or  manufacture  as  collateral  to  and  independent  of  the  use  snd 
enjoyment  of  the  land,  and  tibat  of  machinery  placed  upon  land  for  tne  purpose  ef  better 
and  more  profitably  enjoving  the  land  (as  to  wMch  qucare),  the  recitals  shewed  that  thii  w 
a  case  of  the  latter  desonption;  and  altiioQg^  the  means  of  the  proposed  use  attdeiqo|BMDfc 
of  the  Isnd  was  manu&cture  or  trade,  all  articles  fixed  to  the  freehold,  whether  by  sorev^ 
solder,  or  any  oliier  pennanent  means,  or  by  being  let  into  the  soil,  partook  of  the  nstme  of 
the  soil,  and  would  have  descended  to  the  heir  along  with  and  as  part  of  the  soil  itaelf 

Secondly,  that  the  mere  grant  of  the  land,  following  upon  the  preceding  recitals,  wtf  sof- 
ficient  to  pass  aU  articles  so  nxeo,  isna  tnat  a  subsequent  enumeration  of  oertsin  of  saeh  u^ 
tides  did  not  rebut  the  inference  that  all  articles  so  fixed  passed  by  the  mere  grant  of  the 
land,  as  forming  part  of  the  freehold. 

And,  9emblet  that  the  same  result  would  haTe  sAtended  an  assignment  of  the  land,  had  th« 
mortgagors  been  mere  termors. 

Examination  of  the  authorities  upon  this  subject,  and  a  dictum  in  ffettaweU  t.  Sadwotd 
(6  Exch.  818)  observed  upon.  The  principle  upon  which  the  rule  of  law,  that  fixtures  ptfi 
with  the  soil,  is  relaxed  in  fibvour  of  trade,  has  no  application  where  the  parties  who  affix  tlte 
machinery  are  themselves  owners  in  fee  of  the  soil. 

Thirdly,  that  the  mortgage,  although  it  comprised  all  fixture  then  or  thereaAer  to 
be  placed  on  the  land,  and  contained  a  covenant  not  to  remove  any  of  tiie  partieohn 
granted  by  the  mortgage  without  the  permission  of  the  mortgagees,  was  not  an  act  of  bank- 
ruptcv,  it  appeaving  that  the  mortgagors  had  other  property,  that  the  mortgage-money  «ai 
actually  advanced,  and  that  the  transaction  was  clear  of  fraud. 

Fourthlv,  that,  the  fixtures  passing  by  the  grant  of  the  land,  the  Act  for  the  B^gisiration  of 
Bills  of  Sale  (174 18  Vict  c  87)  could  have  no  application. 

Fifthly,  articles  standing  merely  by  their  own  weight  are  not "  fixtures." 
/     But  where  part  of  a  machine  is  a  fixture,  and  another  and  essential  part  of  it  is  moveable, 
V&e  latter  also  wiU  be  held  "  a  fixture."  
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<%  cSManckeder,  oqpper  roller  maira&ctaien,"  of  the  one  18ML 
part^  and  the  FlaintiflEs  of  the  other  part^  reciting,  that^  bj 
aQ  indentiiTe,  dated  1850,  certain  plots  of  land  in  Brought 
ton  in  Laruxtshire^  and  the  mills  or  fiEuHxiries,  dwelling- 
houses,  erections,  and  buildings  then  standing  thereon,  were 
conveyed  and  assnied  to  the  use  oSJohn  Barton  and  George 
Barton,  as  tenants  in  common  in  fee;  and  reciting,  that 
JohnBarton  and  Oeorge  Bartonwere  canying  on  business 
at  the  said  mills  or  fiictories  as  copper  roller  manufsusturers, 
and,  in  such  capacity,  had  lately  affixed  to  or  {daoed  upon» 
in,  or  about  the  said  plots  of  land,  mills,  or  fEkctories,  and  he- 
reditaments, a  steam  engine  and  boilers,  together  with  a 
iaige  quantity  of  mill-gear  and  millwright  work, — ^in  consi-* 
deration  of  the  sum  of  70002.  therein  mentioned  to  have 
been  paid  to  John  Barton  and  Oeorge  Barton  by  the 
P]ainti£b,  John  Barton  and  Oeorge  Ba/rton  granted,  re- 
leased, and  oonyeyed  unto  the  Phdntiffi,  their  heirs  and  as- 
ngns,  the  said  plots  of  land,  mills,  or  fiustoiies,  dwellings 
houses,  and  hereditaments  comprised  in  the  indenture  of 
1850,  and  then  in  the  occupation  of  the  said  John  Barton 
and  George  Barton;  and  also  all  and  mngular  the  steam 
engine^  steam  boilers,  mill-gear,  millwright  work,  and  mar 
cbineiy,  then  or  thereafter  to  be  fixed  to  the  said  lands, 
hereditaments^  and  pr^oiises,  or  any  of  them,  or  any  part 
thereof,  together  with  all  houses,  outhouses,  edifices,  fixtures, 
buildings,  yards,  paths,  passages,  privil^es,  easements, 
rights,  members,  and  appartaiances  to  the  said  plots  of  land» 
mills,  or  CEustoriee^  dwelling-houses,  sections,  and  buildings, 
or  any  of  them,  or  any  part  tiiereof,  belonging,  or  in  any- 
wise appertaining,  To  hold  the  same  to  the  use  of  the  Plain, 
tiffin  their  heirs  and  assigns,  sulject  toa  proviso  for  redempr- 
tion  on  payment  of  the  sum  of  7000Z.,  with  interest  at  6L 
per  cent  per  annum,  on  the  23rd  of  February  then  next 
The  indenture  contained  a  covenant  by  the  Bartons  not  to 
pull  down,  remove,  or  take  away  the  said  mills  or  fSeustories, 
dwelling-houses,  erections^  or  buildings^  steam  engine,  boil- 
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er%  mill-gear,  millwright  work,  or  premiseB  tiiereinbefoie 
granted,  or  any  of  them,  or  any  part  or  parts  thereof  mth- 
out  the  permission  in  writing  of  th^  Plain tafft  or  the  sorviYor 
of  them,  &a,  tmless  in  cases  where  such  pulling  down,  re- 
moTal,  or  taking  away  should  be  to  a  small  extent^  and 
should  be  rendered  necessary  by  any  of  the  premises  b^ 
worn  out  or  injured.  It  also  contained  a  proviso  that  the 
Bartons  should  not  be  at  liberty,  without  the  consent  of  the 
Plainti£b,  to  repay  the  7000{.,  or  any  part  thereof  for  seven 
years  from  the  date  of  the  indenture. 

On  the  23rd  of  May,  1855,  the  Bartona  were  adjudicated 
banknipta 


The  bill  wadded  against  the  assignees  in  bankraptey, 
who  had  advertised  for  sale  all  the  machinery  upon  the 
lands  comprised  in  the  mortgage,  praying  for  the  usual 
foreclosure  decree,  and  for  an  interim  injimction,  which  was 
granted  by  an  order  of  the  10th  of  December,  1855. 

The  Defendants,  by  their  answer,  submitted,  firstp  that 
machinery  and  other  articles  connected  with  the  working  of 
the  millsy  although  attached  to  the  freehold,  did  not  paaa  by 
the  mortgage.  Secondly,  that,  if  such  articles  did  pass,  the 
mortgage  was  jui  act  of  bwkruptcy  on  the  part  of  the  JBflf- 
Uma.  Thirdly,  that,  even  if  otherwise  operative,  the  mort- 
gage, not  having  been  registered  under  the  Act  for  the  Be- 
gistration  of  Bills  of  Sale  (17  &  18  Vict  c.  36),  was  by  that 
Act  rendered  null  and  void  as  regarded  all  fixtures.  And, 
fourthly,  that  the  Plaintiflb  lost  their  title  to  such  property 
by  leaving  it  in  the  order  and  disposition  of  the  bankrupta 

No  discussion  of  importance  arose  as  to  what  particular 
articles  fell  within  the  denomination  of  "  fixtures,'"  except 
in  reference  to  one  machine,  a  description  of  which  will  be 
found  at  the  close  of  the  judgment. 


CASES  IN  CHANCERY. 

It  appeared,  that^  at  the  date  of  the  mortgage,  the  Bar- 
Uma  had  other  property  of  coDfiiderable  value  at  MaruikesteT 
and  elsewhere,  which  was  not  comprised  in  the  mortgage; 
also,  that  they  endeavoured  to  stipulate  for  liberty  to  pay  off 
the  mortgage-debt  within  the  seven  years;  but  this  proposal 
was  not  acceded  to  by  the  Plaintiffs. 

>^ 

The  value  of  the  fixtures  in  dispute  exceeded  that  of  the 
land  comprised  in  the  mortgaga 
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Mr.  RM,  Q.  C,  and  Mr.  De  Oeoc,  for  the  Plaintiffii,  now     Arffwmad. 
moved  for  a  decree. 

First,  the  Plainti£&  are  entitled  to  a  declaration  that  all 
the  articles  in  question  passed  by  the  mortgage  of  August; 
1854. 

All  such  articles  are  annexed  to  the  soil,  or  form  essential 
parts  of  machines  which  are  so  annexed;  and,  at  the  date 
of  the  mortgage,  the  mortgagors  were  owners  not  only  of 
the  articles  in  question,  mut  also  of  the  inheritance  in  fee 
simple  of  the  soiLjSuch  fixtmnes,  therefore,  whether  annex- 
ed to  the  soil  for  purposes  of  trade  or  manufSEkcture;  or  other- 
wise, were  in  the  nature  of  real  estate,  and  passed  with  the 
soil  to  which  they  were  annexed.  They  would  have  passed 
to  the  heir  and  not  to  the  executor:  Fidier  v.  Dixon  (a);  a 
fortiori,  therefore,  would  they  pass  to  a  purchaser  for  valua 
The  circumstance  that  iheowner  of  the  fixture  is  owner  also 
of  the  fee  simple  of  the  land  to  which  it  is  affixed,  is  all  im- 
portant Introduce  that  element^  and  the  case  is  removed  at 
once  out  of  reach  of  the  entire  class  of  authorities  in  which 
the  old  rule  of  law  has  been  relaxed  for  the  encouragement  of 
trade,  the  principle  of  that  relaxation  presupposing  ajenant 
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(a)  12  CL  &  F.  312. 
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whose  trade  is  to  be  encouraged,  by  holdipg  fixtures  to  be  his 
property,  as  against  the  freeholder  of  the  soil  to  which  they 
are  affixed.  Here,  no  tenant  intervenes,  and  there  is  no- 
thing to  relax  the  rule  of  law  which  Ireats  fixtures  as  part 
of  the  soil,  and  as  passing  with  it  whether  by  descent  or 
purchase.  The  fixtures  in  question  would  have  passed  to 
the  Plaintiffs  by  a  mere  grant  of  the  soil:  Lawton  v.&il- 
mon(a),  Colegrave  v.  Diets  Santos  (b\  Gordon  y.  Fdlimer(el 
Longstafe  v.  Meagoe  (d),  WiUahear  v.  CokreU  (e),  Rufford 
V.  Biahopp  (/). 

Secondly,  this  was  not  an  act  of  bankruptcy,  although  the 
fixtures  passed:  for,  first,  there  was  other  properly  to  which 
the  mortgagors  were  entitled  at  the  date  of  the  mortgage^ 
and  which  the  mortgage  did  not  comprise;  secondly,  the 
7000{.  advanced  upon  the  security  of  the  mortgage  was 
intended  to  go,  and  did  go,  into  the  business:  Baxter  v. 
Pritchard  (g). 

Thirdly,  the  objection  on  the  point  of  order  and  disposi- 
tion is  disposed  of  by  Ex  parte  Barday(k),  where  the  mort- 
gagor was  merely  tenant  for  a  term  of  years.  Here,  astheie, 
the  creditors  were  bound  to  take  notice  that  the  land  wai 
or  might  be  mortgaged.  If  the  land  was  mortgaged,  the 
presumption  was,  that  all  was  mortgaged  which  would  pass 
by  a  conveyance  of  the  land;  therefore,  that  the  fixtures  were 
mortgaged:  and  if  the  fixtures  were  mortgaged,  the  subse- 
quent possession  of  them  by  the  bankrupt  was  not  a  pos- 
session of  them  as  goods  and  chattels,  but  as  part  of  the 
land:  Lord  (?ranworth  in  Ex  parte  Barday(i).  This  dis- 
tinguishes the  present  case  firom  Trappea  t.  Harter  {fy 


(a)  1  H.  Bla.  869,  n. 
(6)  2  R  &  C.  7e. 

(c)  4  T.  B.  665. 

(d)  2  Ad.  &  K  167. 
(«)  1  K  &  B.  674. 
(/)  6  Boas.  346. 


(^)  1  Ad.  &  E.  466, 
(A)  5  De  a  M:  &  G.  403,  411| 
412,  416. 
(i)  Id.  411, 412. 
(it)2Cr.&Mee.l6a 
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where  the  mortgage  did  not^  either  expressly  or  by  implica«- 
tion,  include  the  fixtures^  which  remained  the  property  of  the 
bankrupt^  and  therefore  passed  to  the  assigneea:  Lord 
Granworih  in  Ex  parte  Barclay  (a). 

Fourthly,  the  objection,  that  the  deed  was  not  registered 
under  the  Act  for  the  Registration  of  Bills  of  Sale  (17&  18 
Vict  c.  36),  is  answered  by  the  same  reasoning  as  that  upou 
the  point  of  order  and  disposition ;  for  the  Act  does  not  ap- 
ply to  fixtures  which  are  not  in  the  order  and  disposition  of 
the  bankrupt.  Compare  the  preamble  of  the  Act  with 
Lord  Eedeadale's  observations  in  Joy  v.  Oa/mpbeU  (6).  A 
mortgage  of  the  inheritance,  passing  the  fixtures  as  part  of 
the  inheritance^  is  not  a  bill  of  sale,  not  a  mortgage  of  a 
chattel:  and  that  being  ao,  the  Act  does  not  apply. 

Mr.  Damel,  Q.  C,  and  Mr.  Little,  for  the  Defendants: — 

Firsts  the  articles  in  question  did  not  pass  by  the  deed. 

All  such  articles  were  things  placed  upon  the  soil  by  the 
mortgagors,  not  for  the  benefit  of  the  inheritance,  not  as  ac- 
cessaries to  the  enjoyment  of  the  inheritance,  but  in  the 
course  of  their  trade,  and  as  accessaries  to  the  carrying  on  of 
their  trade;  as  is  clear  fix>m  the  deed  in  which  the  mortga- 
gors are  described  at  the  commencement  as  copper  roller 
manufacturers,  and  are  recited  as  having, "  in  that  capacity,'* 
placed  the  articles  in  question  upon  the  land  All  such  arti- 
cles must,  therefore,  fall  within  that  principle  of  law  which, 
in  fevour  of  trade,  treats  such  articles  as  personal  property. 
Where  a  fixed  instrument,  engine,  or  utensil  is  an  accessary 
to  a  matter  of  a  personal  nature,  it  is  itself  considered  person- 
alty: per  Lord  EUenhorough  in  Elwes  v.  Mawe  (c).  Trappes 
V.  Barter  {d)  shews,  that  where  fixtures  are  capable  of  be- 
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(a)  5  De  G.  M.  &  G.  412. 
(6)  1  Sch.  &  Let  336. 


(c)  3  East,  38, 53. 
{d)  2  Cr.  &  Mee.  153. 
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ing  moved,  and  have  been  used  for  the  purpose  of  trade, 
they  are  personalty.  And  Parke,  B.,  says  in  Hdla/wdl  v. 
Eastwood  (a),  where  the  machines  in  question  were  fflmilar 
to  the  present^  "  The  machines  would  have  passed  to  the 
executor:  per  Lord  Lyndhurst,  C.  B.,  in  Trappea  v.  Ear- 
ter.  They  would  not  have  passed  by  a  conveyanoe  or 
demise  of  the  mill.  They  never  ceased  to  have  the  charac- 
ter of  moveable  chattela""  This  deed,  therefore^  did  not  pass 
the  fixtures  as  part  of  the  soiL 

To  hold  the  contrary,  would  be  to  introduce  a  distincti<m 
most  injurious  to  persons  in  trade,  viz.  that^  if  a  peison  in 
trade  happens  to  be  a  freeholder,  his  mortgage  will  cany 
fixtures  on  the  land  even  against  his  assignees^  whereas^  if 
he  were  merely  tenant  for  a  term  of  years^  such  fixtores 
would  not  pas& 

But  assuming  that  all  fixtures  upon  this  property  are  to 
be  treated  as  part  of  the  soil,  and  would  be  inferred  to  pass 
by  a  mere  conveyance  of  the  soil,  without  more,  this  is  not 
such  a  conveyanca  Here,  certain  fixtures  are  expressly 
enumerated  in  the  clause,  "  and  also  all  and  singular  the 
steam  engine,''  &c. — ^which  rebuts  the  inference  that  all  fix- 
tures passed  by  the  mere  conveyance  of  the  soil:  Hare  v. 
Horton  (6);  and  proves  that  nothing  was  intended  to  pass 
except  such  articles  as  are  expressly  mentioned,  or  fixtures 
ejusdem  generis  with  articles  so  expressly  mentioned;  and 
that  construction  would  exclude  eveiything  except  machi- 
nery in  the  nature  of  that  mentioned  in  the  previous  recitals 
as  having  been  placed  upon  the  premises  by  the  mortgagors. 
But, 

Secondly,  if  the  Court  should  be  of  opinion  that  the  arti- 
cles in  question  did  pass  by  the  deed,  then  the  deed  was  an 


(a)  6  Exch.  295,  313. 


(6)  6  R  &  Ad.  71«. 
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act  of  bankruptcy  on  the  part  of  the  mortgagors.  It  will  be 
said,  that  the  mortgagors  had  another  place  of  business  at 
Manchester,  but  how  were  they  to  meet  the  expense  of  set- 
ting up  trade  at  Manchester  f  [The  Vice-Chancellob. — 
Might  they  not  do  so  out  of  the  very  7000i.  advanced  by  the 
mortgagees  ?]  The  deed  contains  a  covenant  on  the  part  of 
the  mortgagors,  not  to  remove  from  the  premises  any  arti- 
cle comprised  in  the  deed  without  the  consent  of  the  mort- 
gagees. It  was  so  framed  as  to  bring  within  its  operation 
not  only  everything  which  then  existed  upon  the  property, 
but  everything  which,  during  a  period  of  seven  years,  might 
be  fixed  upon  the  property  by  the  bankrupta     Besides, 

Thirdly,  upon  the  Flaintifib'  construction,  the  deed,  not 
being  registered  pursuant  to  the  Act  17  &  18  Yict  c.  36,  is 
void.  The  case  is  clearly  within  the  purview  of  the  Act  as 
set  out  in  the  preamble,  and  it  is  equally  within  the  enact- 
ing clause.  The  1st  section  extends  to  "  every  bill  of  sale 
of  personal  chattels."  And  the  7th  section  defines  a  "  bill 
of  sale"  to  include  all  assurances  of  personal  chattels  as  secu- 
rity for  any  debt;  and  defines  "  personal  chattels,"  as  includ- 
ing "fixtures;"  and  with  regard  to  "  apparent  possession  " 
it  provides,  that  "  personal  chattels  "  shall  be  deemed  to  be 
in  the  ''  apparent  possession  "  of  the  person  making  or  giv- 
ing the  bill  of  sale,  so  long  as  they  shall  remain  or  be  in  or 
upon  any  house,  mill,  warehouse,  building,  works,  yard,  land, 
or  other  premises  occupied  by  him,  or  as  they  shall  be  used 
and  enjoyed  by  him  in  any  place  whatsoever,  notwithstand- 
ing that  formal  possession  thereof  may  have  been  taken  by  or 
given  to  any  other  person." 

[The  Vice-Chancellor. — If  the  PlaintiflFs  are  right  in 
their  contention,  that  the  fixtures  passed  by  the  conveyance 
of  the  land  without  more,  then  do  you  contend  that  the  Bills 
of  Sale  Act  can  apply?] 
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Mr.  Little, — ^We  submit  that  it  would. 
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[The  YicnfrOHAKOELLOE. — If  fixtures  pass  by  a  mortgage 
in  fee  of  the  land  to  which  the  j  are  fixed  ?] 

Mr.  LUUe, — If  that  drcumstance  is  held  to  take  a  can 
out  of  the  operation  of  the  Act^  the  intention  of  the  legis- 
lature will  be  defeated.  This  case  is  within  the  words  of  the 
Act  as  well  as  the  preamble;  and  it  is  certainly  within  its 
policy.  It  is  impossible  for  the  public  to  know  whether  a 
trader,  carrying  on  trade  with  fixed  capital,  exceeding  the 
value  of  the  soil  possibly  a  hundred  fold,  is  owner  of  iha 
freehold  or  not^  or  whether  he  has  mortgaged  or  not 


[They  cited  also  HaUen  v.  Runder(a),  ElUott  v. 
Horn  V.  Baker  (c)f  Jay  v.  Campbdl  (<2),and 
row  (e).] 

A  reply  was  not  heard. 


JudgmeiU.      YlCE<dHAFCELLOB  SiB  W.  PAOE  WoOD  : — 

Looking  at  the  whole  current  of  the  authorities,  it  appears 
to  me,  that^  upon  the  true  construction  of  the  deed  in  ques- 
tion, the  fixtures  passed  by  the  pant  of  the  land  to  which 
they  were  affixed. 

In  the  description  of  the  persons  parties  to  the  deed,  the 
mortgagors  are  described  as  "  of  the  city  of  MamcUritfi 
copper  roller  manufacturers," — not,  as  it  was  oonBtmed  in 
the  argument  for  the  Defendants,  as  being  the  owners  of  the 
property  qua  copper  rolling,  but  as  being  copper  roller 
manufacturers  at  Manchester^  where,  it  appears,  they  had 
another  mill  The  deed  then  recites  the  purchase  by  them 
of  certain  plots  of  land  in  Brougktan,  with  mills  or  ftctories 


(a)  1  C.  M.  &  R.  266. 
(6)  lOExch.496. 
(c)  9  East,  222. 


((QlSoh.&Lef.3d6. 
(e)  2DeG.M.&G.fl07. 
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«nd  buildings  statidiiig  thereon;  which  mills  or  fftctolies^  it 
also  appears,  although  that  is  not  recited  in  the  deed,  were 
at  one  time  used  as  silk  mills  or  silk  factories;  and  then  it 
proceeds  to  recite,  that  they  are  carrying  on  business  at 
these  mills  or  hctoiieB  as  copper  roller  manufacturers^  and 
that,  in  such  capacity,  they  have  lately  affixed  to,  or  placed 
upon,  in,  or  about  the  said  plots  of  land,  milk  or  factories^ 
and  hereditaments,  a  steam  engine  and  boilers,  together 
with  a  large  quantity  of  mill-gear  and  ndllwright  work. 
They,  therefore^  describe  themselves  as  owners  of  the  land« 
and  as  turning  it  to  account  by  converting  it  into  a  mill  for 
the^manufiM^ure  of  copper  rollers  That^  according  to  the 
deed,  was  their  mode  of  using  and  enjoying  the  land 

Now,  assuming  it  to  be  possible,  which  Lord  Brougham 
in  Fisher  v.  Diocan  (a)  considered  it  was  not*  to  distinguish 
between  the  case  of  machinery  placed  upon  land  for  the  pur- 
pose of  trade  or  manufacture,  as  collateral  to  and  independ- 
ent of  the  use  and  enjoyment  of  the  land,  and  that  of  machi- 
ne placed  upon  land  for  the  mere  purpose  of  better  and 
more  profitably  enjoying  the  land,  such  a  distinction,  allow- 
ing it  the  utmost  weight,  cannot  avail  the  Defendants,  inas- 
much as  it  appears  by  the  recitals  in  the  deed,  that  the  pre- 
sent case  is  one  of  the  latter  description, — that  it  was  with  a 
view  to  the  better  and  more  profitable  use  and  eiyoyment  of 
the  land  that  the  machinery  in  question  was  placed  upon  it 

In  Fisher  v.  Diocon,  it  is  true  that  a  portion  of  the  sub- 
ject matter  to  which  the  machinery  in  question  was  appli- 
cable was  part  of  the  soil  itself,  being  the  iron  ore  extracted 
from  the  very  soil  on  which  the  machinery  was  placed.  But 
if  I  read  that  case  aright,  it  was  with  a  view  to  the  manu- 
iacture  of  the  ore  so  extracted,  and  not  otherwise  to  the 
enjoyment  of  the  soil  itself, — in  other  words,  it  was  with 
a  view  to  purposes  of  mamlfacture  and  trade,  that  the  ma- 
chinery was  placed  there;  because  it  appears  that  the  de- 

(a)  12  CI.  &  F.  312. 
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ceased  was  owner  of  leasehold  as  well  as  of  fireehold  propertji 
and  \¥a8  working  mines  in  the  fonner  as  well  as  in  the 
latter;  and  the  statement  that  "  a  very  valuaUe  poribn  of 
his  property  consisted  ci  engines  employed  in  the  bosineas 
he  carried  on*'  (a),  seems  as  applicable  to  engines  employed 
upon  ore  raised  firom  the  leasehold  as  to  those  employed 
upon  ore  raised  firom  the  fireehold.  The  madiineiy,  there- 
fore, did  not  work  merely  the  produce  of  the  land  on  which 
it  was  placed.  In  that  case,  however,  IxMrd  Bnmgham,  in 
giving  the  reasons  for  his  vote^  says:  "  If  a  dder-^niU  be  fixed 
to  the  soil,  tiiongh  it  is  a  manufactory,  and  erected  for  the 
purpose  of  a  manofitctory,  if  it  is  really  solo  infixum,  it  is  per- 
fectly  immaterial  whether  it  is  for  the  pm7X)8e  of  a  manufac- 
tory, or  a  granary,  or  a  bam,  or  anything  elsa  Itisafixtuie 
on  the  soil,  and  it  becomes  part  of  the  soiL  Can  any  man  say 
that  one  of  the  great  brewhouses  would  belong  to  the  exe- 
cutor because  it  is  erected  for  the  purpose  of  nxanu&ctore^ 
and  wholly  imoonnected  with  the  land.  For  a  brewhonse  is 
as  much  unconnected  with  any  crops  upon  the  land  upon 
which  it  is  situated,  as  a  dder-mill  can  be  said  to  be;  it  isfor 
the  purpose  of  brewing  beer  out  of  malt^  which  need  not 
have  been  raised  on  that  land,  but  may  have  been  grown  in 
Rv^sia  or  in  Africa,  It  has  nothing  to  do  with  the  lani 
as  may  be  seen  by  those  who  will  take  the  trouble  of  looking 
at  any  of  the  brewhouses  in  London,  which  are  established 
in  places  where  it  would  be  very  difficult  to  find  a  blade  of 
grass,  much  less  a  crop  of  barley  of  which  to  make  malt 
But,  although  it  is  a  manufactory,  nobody  says  it  belongs  to 
the  executor,  nor  constitutes  what  the  Scotch  generally  call 
an  executry  fund,  it  would  go  unq\iestionably  to  the 
heir  "  (6).  Lord  Cottenharrh  is  nu>re  cautious,  as  was  his 
habits  in  confining  himself  to  the  case  before  him;  but  he 
makes  a  remark  which  shews  the  inclination  of  his  opin- 
ion^tipon  the  subject    He  says:  "  Although,  therefore,  ma- 


(a)  12  CL  6l  R  312. 


(6)  Id.  325, 328. 
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cliineiy  is  in  its  nature  generally  personal  property,  yet  with 
regard  to  machinery,  or  a  manufactory  erected  upon  the 
freehold  for  the  enjoyment  of  the  freehold,  nobody  can  sup- 
pose that  that  can  be  the  rule  of  law" — ^namely,  that  it 
goes  to  the  executor  and  not  to  the  heir> — "  and  so  with 
respect  to  other  erections  upon  land.  It  is  not  necessary  to 
go  beyond  the  present  case,  which  is  a  case  of  machinery 
erected  for  the  better  enjoymoit  of  the  land  itself  The 
principle  probably  would  go  a  great  deal  further" — (although 
he  does  not  express  himself  as  Lord  Brougham  does,  he  in- 
timates that  the  inclination  of  his  mind  was,  that  the  prin- 
ciple would  go  a  great  deal  further) ; — "  but  it  is  more  advis- 
able to  confine  the  observations  I  have  to  make  to  the  par- 
ticular circumstances  of  this  case ''(a).  Lord  Ca/mpbell 
makes  this  comment:  "  The  learned  and  able  counsel  who 
argued  for  the  appellant,  were  almost  driven  to  admits  that, 
in  this  case,  if  the  freehold  had  belonged,  by  hereditary  de- 
scent, to  Mr.  Diaxm^  the  machinery  would  have  gone  to  the 
heir;  but  they  said  the  land  was  purchased  by  him  for  the 
piupoee  of  trade,  and  therefore  this  introduced  a  new  dis- 
tinction. This  was  assuming,  that,  if  a  great  proprietor,  such 
as  Lord  Londonderry  in  the  county  of  Lurha/m,  were  to 
erect  machinery  in  his  coal  works,  that  would  go  to  the  heir 
and  not  to  the  executor;  but  that^  if  a  person  bought  a  piece 
of  land  for  the  purpose  of  a  colliery,  and  erected  machinery 
upon  it^  his  having  bought  it  would  make  a  distinction  as  to 
the  character  of  the  machinery  "  (6). 


1856. 


JudffmetU. 


Here  the  mortgagors  bought  the  land  as  tenants  in  com- 
mon in  fee,  and  they  recite,  that>  having  so  bought  it,  they 
were  minded  to  make  it  profitabla  In  such  a  locality  it 
would  have  been  of  comparatively  little  profit,  unless  it  had 
be^  used  for  some  manufacturing  purpose.  They  conceived 
that  the  most  profitable  purpose  for  which  they  coidd  use  it 


(a)  12  CL  &  F.  329. 


(b)  Id.  331. 
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would  be  the  boamess  of  oopper  roller  manufiictarerft.  lap- 
prehoid,  therefore,  that  the  case  comes  clearly  within  thai 
of  machinery  affixed  to  land  by  the  owner  of  the  laiid,  for 
the  purpose  of  better  and  more  beneficially  usmg  and  enjoy- 
.  ing  the  land  of  which  he  is  the  owner;  and  althoiigh  the 
means  of  such  use  and  enjoyment  be  manufiicture  or  tnide, 
still  I  am  of  opinion,  that  all  such  of  the  articles  in  question 
as  are  fixed  to  the  fipeehold,  whether  by  screws,  solder,  or 
any  other  permanent  means,  or  by  being  let  into  the  soil, 
are  within  the  authority  of  Fisher  y.  Diaoon,  partake  of  the 
nature  of  the  soil*  and  would  have  deeoended  to  the  heir 
along  with  and  as  part  of  the  soil  itseli 


It  is  well  expressed  in  that  case,  that  the  principle  upon 
which  the  old  rule  of  law,  that  fixtures  paas  with  the  vA, 
was  rdaxed  in  &your  of  trade,  has  no  applicatixm  where, 
as  here^  t^e  parties  who  affixed  the  machinery  were  them- 
selves  the  owners  in  fee  of  the  soil  According  to  the  dd 
rule  of  law,  if  that  which  would  otherwise  havebeenadu^ 
tel  had  been  affixed  to  the  soil,  whether  by  nail,  screw,  or 
otherwise,  it  passed  along  with  the  soil  to  which  it  had  been 
sofixed.  In  the  relation  oflandlord  and  tenant,  but  in  thai  re- 
lation aloncb  the  rule  of  lawwas  relaxed  fw  the  encouragement 
of  trade;  it  being  very  early  perceived  that  it  would  be  inju- 
rious to  trade  if  a  tenant  were  told  that  he  must  contrive  to 
conduct  his  trade  with  property  which  need  not  be  fiied,in 
any  way,  to  the  soil,  or  he  would  at  onoe  be  held  to  have 
made  a  present  of  it  to  his  landlord;  and,  accordingly,  as  be- 
tween landlord  and  tenant,  questions  of  some  difficulty  have 
arisen,  whether,  in  particular  instances,  chattel  pan  with  the 
freehold  of  the  land.  But  here,— and  it  was  the  case  abo 
as  Lord  CoUefnhma  observed  in  Fiahar  v.  Dixonlajr-^ 
such  question  can  arise.  Here,  the  same  parties  were  own- 
ers both  of  the  fee  and  of  the  chattels  in  questioa    There 


(a)  12CL&F.326. 
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waa  no  landlord  between  whom  and  themselves  the  question 
oould  arise.  In  the  exercise  of  their  own  discretion  as  to  the 
disposition  of  the  property,  they  fixed  certain  articles  to  the 
soil,  and  nO  question  of  encouragement  to  trade  can  arisa 
Here^  therefore,  and  in  all  other  cases  where  the  owner  of 
the  diattel  is  also  the  owner  of  the  f^  the  Court  can  at  once 
dismiss  firom  its  consideration  the  entire  class  of  cases  in 
which  the  rule  of  law  has  been  relaxed  in  favour  of  trade, 
all  such  cases  presuming  the  existence  of  the  relation  of 
landlord  and  t^iant 


This  consideration  disposes  of  the  decision, — ^I  do  not  say, 
of  the  dictum, — ^in  HeUatveU  v.  Eastwood^a).  For  the  de- 
ciaon  in  that  case  there  was  abundant  ground,  irrespective 
of  the  dictum.  The  tenant  had  annexed  to  the  freehold 
property  which,  as  between  him  and  his  landlord,  would 
have  been  held,  on  a  determinati<m  of  the  lease,  to  bg  chat- 
tel property,  which  the  tenant  was  entitled  to  remova  The 
landlord  sought  to  distrain.  There  would  have  been  a 
manifest  inconsistency  in  holding  such  property  exempt  from 
distress,  on  the  ground  of  its  being  annexed  to  the  freehold, 
when,  at  the  expiration  of  the  lease,  the  Court  must  have 
held  the  very  same  property  to  belong  to  the  tenant,  not- 
withstanding such  annexation.  That  case,  therrfore,  in  com- 
mon with  the  numerous  other  cases  upon  the  question  of 
distress,  has  no  apjdication  to  the  present  And,  in  fact,  the 
only  point  for  which  it  was  cited  was  the  dictum  of  a  learned 
Judge,  whose  opinion  is  entitled  to  great  weight,  Mr.  Baron 
Parke^  who  there  makes  this  remark :  **  The  machines 
would  have  passed  to  the  executor:  per  Lord  Lyndhurst, 
G  R,  in  Trappea  v.  Ha/rter,  They  would  not  have  passed 
by  a  conveyance  or  demise  of  the  milL''  (He  takes  those 
two  points).  ^  They  never  ceased  to  have  the  character  of 
moveable  chattels,  and  were  therefore  liable  to  tJie  Defend- 


(a)  6  Exch.  295. 
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ant's  distress ''  (a).  That  ramark,  however,  is  a  mere  dictum, 
not  necessary  to  account  for  the  decisionf  for  which  there 
was  abundant  ground  in  the  circumstances  I  have  mention- 
ed ;  and  I  cannot  but  think  that  the  numerous  class  of  casefl 
ending  with  that  of  Fisher  v.  Dixon,  which  does  not  appear 
to  have  been  cited  in  HeUaweU  v.  Eastwood,  could  nol 
have  been  present  to  the  mind  of  the  learned  Judge  to  whom 
that  dictum  is  attributed 


On  the  other  hand,  the  authoriUes,  with  reference  to  the 
right  of  the  sheriff  to  seize  fixtures  under  a  fi.  fa,  point  ont 
very  clearly  the  distinction  to  be  drawn  where  the  owner  of 
the  fixtures  is  also  owner  of  the  freehold  to  which  they  aie 
annexed.  In  Wi/rm  v.  Ingilhy  (b)  it  was  held,  that  the  she- 
riff had  no  right  under  a  fi«  £bl  to  seize  fixtures  where  the 
house  in  which  they  are  situated  is  the  fireehold  of  the  per- 
son against  whom  the  execution  issues.  There  the  question 
was  as  to  ordinary  house  fixtures;  but  mPlace  v.  Faggand 
Aahby  (c),  the  property  in  question  was  the  stones,  tadding, 
and  implements  necessary  for  the  working  of  a  mill;  and  the 
case,  in  that  respect^  applies  more  closely  to  the  present  In 
fact,  it  has  a  double  application  to  the  present,  for  there,  as 
here,  there  had  been  a  mortgage  of  the  mill,  and  it  was  held, 
that,  by  that  mortgage,  the  stones,  tackling,  and  implements 
necessary  for  the  working  of  the  mill  passed  to  the  mort- 
gagee. Upon  the  other  question,  viz.  that  of  the  sherifTs 
right  imder  a  fi«  £bl,  it  was  held,  as  in  Wimm,  ▼.  Ingiliy,ihai, 
under  a  fi.  £el,  the  sheriff  cannot  take  fixtures  in  a  house 
whereof  the  freehold  is  in  the  debtor.  That  dedsion  pro- 
ceeded upon  precisely  the  same  principle  as  the  one  on 
which  Fisher  v.  JHxon  was  decided,  viz.  that  wh^e  machi- 
nery of  this  description  has  been  attached  to  the  freehold  by 
the  owner  of  the  freehold  himself,  there,  as  between  his 
heir  and  executor,  the  machinery  is  to  be  treated  as  defi- 


(a)  6  Excb.  313.        (6)  6  R  &  Aid.  625.        (c)  4  M.  &  Ry.  «77. 
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nitively  fixed  to  and  as  passing  with  the  freehold.  The  case  ^  1856. 
came,  I  observe,  before  the  Court  of  King's  Bench  when  Mr. 
Jusiioe  Parke  was  a  Judge  of  that  Court  There  was,  firsts 
a  question  as  to  whether  the  articles  passed  by  the  convey- 
ance; as  to  which  it  was  argued  for  the  Plaintiff,  that,  in 
Sheppard's  Touchstone,  p.  90,  it  is  said,  that»  by  the  grant  of 
a  mill,  the  miUstone  will  pass,  albeit  at  the  time  of  the  grant 
it  be  actually  severed  from  the  mill  Mr.  Justice  Parke  ob* 
served,  that  no  authority  was  there  cited;  but  that,  in  Li- 
fordL*8  case,  it  is  said,  and  it  is  resolved  in  14  Hen.  8, 
25b,  in  Wystoiue'a  case,  of  Oray'a  Inn,  that  if  a  man  has  a 
horsemill,  and  the  miller  take  the  millstone  out  of  the  mill, 
to  the  intent  to  pick  it  to  grind  the  better,  although  it  is  ao- 
tuallj  severed  firom  the  mill,  yet  it  remains  parcel  of  the 
mill  as  if  it  had  been  always  lying  upon  the  other  stone,  and, 
by  consequence,  by  the  lease  or  conveyance  of  the  ttiiII  it 
shall  pass  with  it  Mr.  Justice  Bayley  gave  judgment  thus : 
/^  Fixtures  which  the  tenant  has  a  right  to  remove,  may  be 
treated  as  chattels  in  a  proceeding  against  the  tenant,  but 
as  against  the  owner  of  the  estate  they  are  part  of  the  firee- 
hold.  No  delivery  of  the  fixtures  under  the  mortgage  was 
neceesaiy ;  for  the  reason  already  stated,  they  passed  with  the 
land.'O  The  other  Judges,  Mr.  Justice  Parke  being  one,  con- 
curred. 

It  seems  to  me  exceedingly  difficult  to  distinguish  that 
case — a  case  of  a  millwright  using  a  mill  for  the  better  en- 
joyment of  lus  land — from  that  of  millers  of  another  descrip- 
tion, whose  business  consists  of  rolling  copper  instead  of 
grinding  com,  and  who,  reciting  that  they  are  carrying  on 
that  business  upon  their  land,  convey  the  whole  of  the  land 
upon  which  it  is  so  carried  on,  in  the  terms  to  which  I  am 
about  to  refer. 

Having  recited  that  they  are  the  owners  of  the  land,  and 
tbat  they  have  erected  ''  a  steam  engine  and  boilers,  toge- 
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1856^  iher  with  a  large  qtiantity  of  mill-gear  and  millwright  woik," 
the  parties  in  this  case  grants  release,  and  convey  the  plots 
of  land,  ^  and  also  all  and  singular  the  steam  engine,  steun 
boilers^  mill-gear,  mill¥nright  work  and  machineiy,  now  or 
hereafter  to  be  fixed  to  the  said  lands^  hereditaments,  miUs 
or  fiau)tories»  buildings^  and  premises,  or  any  of  them,  or  any 
part  thereof,  together  with  all  houses,  outhouses,  edifice^ 
fixtures,  buildings,  roads,  ways,  paths,  passages^  waters,  and 
right  of  water,  watercourses,  lights,  liberties,  privileges,  ease- 
ments, rights^  membws,  and  appurtenances  whatsoever/' 

I  apprehend,  that,  according  to  Place  v.  Fogg  and  Askbf, 
the  mere  grant  of  the  land,  following  upon  the  preceding 
recitals,  is  sufficient  to  carry  all  such  of  the  articles  in  qoes- 
tion  as  were  fixed  to  the  soil  in  the  manner  I  have  describ- 
ed. The  Oourt  will,  therefore,  infer  that  all  such  artides 
passed  by  the  mere  grant  of  the  land,  unless  in  that  which 
follows  the  grant  of  the  land  there  is  sufficient  to  rebut  that 
inference. 

In  reference  to  this  question  it  was  argued  on  the  part  of 
the  Defendants,  that,  although  by  a  mere  conveyance  of  the 
land  and  mills,  without  more,  everything  connected  with  the 
working  of  the  mills  and  attached  to  the  freehold  might 
have  been  held  to  pass,  yet,  in  this  case,  certain  things  so 
connected  with  the  working  of  the  mills  and  attached  to  the 
fireehold  are  expressly  enumerated  in  the  clause:  "  and  also 
all  and  singular  the  steam  engine,  steam  boilers^  mill-gear, 
millwright  work,  and  machinery  now  or  hereafter  to  be 
fixed  to  the  said  lands ;''  and  the  case  of  Hare  v.  Horton{a) 
was  cited,  to  shew  that  this  circumstance  rebuts  the  infer- 
ence, that  everything  connected  with  the  working  of  the 
mills,  and  attached  to  the  freehold,  passed  by  the  mere  con- 
veyance of  the  pieces  of  land  and  mills,  and  proves  that  do- 


I 
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thing  was  intended  to  pass  exoept  such  things  as  are 
expressly  enumerated;  and,  although,  among  the  things  so 
expressly  enumerated,  the  word  "  fixtures  "  occurs,  yet  that 
word  must  be  restricted  to  fixtiu^es  ejusdem  generis  with 
those  previously  mentioned,  the  consequence  of  which,  it 
was  contended,  would  be  to  exclude  everything  except  msr 
chineiy  in  the  nature  of  that  mentioned  in  the  previous  re^ 
citab  as  having  been  placed  upon  the  premises  by  the 
mortgagors. 
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Now,  I  am  of  opinion,  that  this  consequence  would  not 
follow,  even  assuming  the  inference  in  question  to  be  rebut- 
ted by  the  enumeration  of  specific  articles,  which  follows  the 
grant  of  the  land  and  mills:  for  the  recital  relative  to  the 
machinery  was  evidently  inserted,  not  for  the  piupose  which 
the  argument  presumes,  but  to  shew  that  the  mortgagors 
had  brought  their  hoioxj  into  complete  and  active  opera- 
tion. 

But  I  am  further  of  opinion,  that  the  inference  in  ques- 
tion,  viz.  that  everything  connected  with  the  working  of  the 
milb^  and  attached  to  the  freehold,  passed  by  the  mere  oour 
veyance  of  the  pieces  of  land  and  mills,  is  not  rebutted  by  the 
subsequent  enumeration  of  specific  articles.  Upon  this  point 
the  case  of  Hare  v.  Horton — ^the  only  case  cited  on  the 
part  of  the  Defendants  in  support  of  this  argument^ — ap- 
pears to  me  to  have  no  application.  It  is  clear  to  me,  that^ 
in  this  case,  the  object  of  the  enumeration  of  specific  articles 
was  merely  to  shew  that  it  was  the  intention  of  the  mortgar 
gors  to  pass  all  that  the  Court  would  infer  to  pass  by  a  con- 
veyance of  the  land.  It  may  have  been,  and  in  my  opinion 
it  was,  superfluous  to  enumerate  those  articles,  which  would 
have  passed  without  any  such  eniuneration.  Indeed,  in  Hare 
V.  Horton^  it  was  held  that  the  fixtures  in  the  foundry  would 
have  passed  by  a  mere  conveyance  of  the  foundry  itself 
But  it  cannot  be  said,  that,  because  in  this  case  specific  ar- 
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tides  are  expressly  enumerated,  they  are,  therefore,  less  part 
of  the  freehold  or  less  attached  to  it 

(paving  arrived  at  the  conclusion  that  everything  con- 
nected with  the  working  of  the  mill,  and  attached  to  the 
soil,  passed  by  the  mere  conveyance  of  the  lan^-and  with 
the  exception  of  the  dictum  of  Mr.  Baron  Parke  in  Hdlawdl 
V.  EcutvxHxi  (a),  there  is  not  a  single  authority  in  the  way 
of  that  conclusion, — I  have  to  consider  how  the  recent  case , 
of  Ex  parte  Barclay  (b)  bears  upon  the  present    I  think 
that  it  has  a  considerable  bearing  upon  the  present  case,  and 
furnishes  a  statement  of  the  law  as  to  the  effect  of  convey- 
ances of  this  description,  which  I  am  not  only  bound  to  re- 
spect from  its  authority,  but  which  seems  to  be  extremely 
clear  and  correct    There  the  question  was  one  of  reputed 
ownership.    A  firm  of  brewers  had  taken  from  a  pubhcan  a 
deposit  of  a  leasee  with  a  memorandum  by  which  he  acknow- 
ledged that  the  firm  were  to  be  mortgagees  of  the  teasehold 
property,  of  the  fixtures  and  appurtenances  to  the  premises 
belonging,  and  of  the  goodwill  of  the  business.    The  Lord 
Chancellor  says,  and  the  Lords  Justices  concurred  with  him, 
"  We  assume,  for  the  purpose  of  this  argument,  that  these 
are  fixtures  which  might  be  removed  by  the  tenant  without 
giving  any  ground  of  action  to  the  landlord     Still,  so  long 
as  the  term  subsists,  they  have  no  existence  separate  from 
the  soil  or  building  to  which  they  are  annexed;  and  in  case 
of  bankruptcy,  the  right  to  remove  them,  which  beloifgs  to 
the  tenant  would  pass  to  his  assignees,  and  they  would  have 
against  the  landlord  the  same  right  as  the  bankrupt  himself 
had.   If,  however,  the  bankrupt  has,  previously  to  his  bank- 
ruptcy,  parted  with  the  house  or  building,  he  has,  prima  &cid 
at  leasts  parted  with  the  fixtures.    This  was  the  principle 
upon  which  the  Court  of  Queen's  Bench  acted  in  Colegrave 
V.  Diaa  Santos,  in  1834;  and  it  can  make  no  difference  whe- 
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ther  the  conveyance  is  absolute,  or  only  by  way  of  mort- 
gage. 

In  the  present  case,  it  is  not  necessary  for  me  to  go  so  far 
as  the  Lord  Chancellor  went  in  the  passage  I  have  cited 
from  Ex  parte  Barclay,  but  I  mention  that  case  in  reference 
to  the  argument,  with  which  I  was  much  pressed,  that  if  I 
hold  that  the  mortgage  in  this  case  carried  the -fixtures,  I 
shall  be  introducing  a  distinction  most  injurious  to  persons 
in  trade,  viz.  that,  if  a  person  in  trade  happens  to  be  a  free- 
holder, a  mortgage  by  him  of  his  land  will  carry  fixtures  on 
the  land,  even  against  his  assignees,  whereas,  if  he  were 
merely  tenant  for  a  term  of  years,  such  fixtures  would 
not  pass.  It  is  not  necessary  for  me  to  determine  whe- 
ther such  a  result  would  follow  or  not ;  because  the  autho- 
rities I  hare  referred  to,  and  especially  that  of  the  House 
of  Lords  in  Fisher  v.  Dixon  (a),  appear  to  me  to  go  the 
whole  length  of  supporting  the  decision  at  which  I  have 
arrived,  whether  such  an  absurd  result  as  the  argument  re- 
presents would  or  would  not  follow  from  my  decision.  But 
it  appears  to  me,  that  such  a  result  would  not  necessarily 
follow.  The  cases  of  fi.  fa  and  of  distress  involve  no  such 
distinction  as  the  argument  implies.  It  does  not  follow, 
because  a  tenant's  fixtures  are  liable,  while  he  is  in  posses- 
sion simply  qu&  tenant^  to  be  distrained  by  his  landlord,  or 
to  be  taken  in  execution  imder  a  fi.  fa.  levied  on  him  by  a 
judgment-creditor,  that,  therefore,  in  a  case  where  the  te- 
nant^ while  owner  both  of  the  land  for  the  term  and  of  the 
things  fixed  to  the  land,  has  assigned  the  land  by  words 
which  in  a  conveyance  of  the  freehold  would  have  carried 
the  fixtures,  the  mere  circumstance  of  his  being  tenant  for 
a  term  of  years  prevents  such  fixtures  from  passing  by  his 
conveyance.  He  has  an  interest  in  the  fixtures,  as  the  Lord 
Chancellor  expresses  it  in  Ex  parte  Barclay ^  and  he  has  an 
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1856^  interest  in  the  land  Having  an  interest  in  both,  the  bank- 
rupt  in  that  case  was  held  to  have  made  over  that  interest 
in  both  to  the  firm,  and  for  that  reason  it  was  that  the  Court 
held  that  the  fixtures  were  not  in  his  order  and  dispoeition, 
but  were  property  as  to  which — ^whatever  he  might  have  been 
able  to  do  before  his  assigimient^ — ^he  could  never  after  that 
assignment  insist,  as  against  the  mortgagee,  upon  his  right 
to  remove  any  portion.  Having  mortgaged  all  his  interest 
as  tenant^  to  the  extent  of  the  term,  and  that  interest  ex- 
tending to  the  fixtures  as  well  as  to  the  leasehold  premises, 
he  could  not  afterwards  claim  those  fixtures  as  agamst  the 
mortgagee,  nor,  I  apprehend,  would  a  fi.  fa  against  him  have 
had  any  operation  as  against  his  own  act  I  am,  therefore, 
of  opinion,  although,  as  I  have  already  observed,  it  is  unne- 
cessary for  me  to  decide  this  point,  that  the  conclnaon 
at  which  I  have  arrived  in  this  case  involves  no  such  dis- 
tinction as  the  argument  represented,  between  the  operation, 
as  regards  fixtures  upon  land,  of  a  conveyance  of  the  land 
by  way  of  lease  and  release,  where  the  owner  is  seised  in  fee, 
and  that  of  an  assignment  of  it  for  the  residue  of  the  term, 
where  he  is  a  mere  tenant  for  years. 

It  remains  to  consider  the  effect  of  the  covenant,  on  the 
part  of  the  mortgagors,  not  to  remove  any  of  the  particulars 
comprised  in  the  mortgage  without  the  permission  of  the 
mortgagees;  in  reference  to  which  it  was  argued,  that^  if  I 
held  the  mortgage-deed  to  pass  the  whole  of  the  fixtures  now 
in  question,  then,  having  regard  to  the  covenant,  it  would 
follow  that  the  mortgage  was  an  act  of  bankruptcy. 

From  the  commencement  I  had  no  doubt  upon  this  part 
of  the  case.  There  was  other  property  of  considerable  value 
to  which  the  mortgagors  were  entitled ;  and  I  have  not  heard 
of  any  case  in  which  an  assignment  of  a  portion  of  a  trader's 
property  has  been  held  an  act  of  bankruptcy.  During  the 
whole  course  of  their  business,  prior  to  the  date  of  the  deed, 
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there  is  no  trace,  of  the  bankrupts'  having  ever  been  arrest- 
ed. The  transaction,  at  the  time  it  took  place,  was  clear 
firom  all  intention  of  fraud,  both  as  regards  the  lenders  and 
as  regards  the  borrowers: — as  regards  the  lenders,  because 
it  is  plain  that  they  expected  the  borrowers  would  carry  on 
business  for  a  considerable  time,  they  lent  their  money  for 
seven  years,  and  clearly  expected  that  the  business  would  be 
carried  on  during  the  whole  of  that  period ;  as  regards  the 
borrowers,  because  it  appears  that  they  endeavoured  to  sti- 
pulate that  they  should  be  at  liberty  to  pay  off  the  mortgage- 
debt  within  the  seven  years,  and  that  was  refused.  Then,  as 
to  the  subsequent  operation  of  the  transaction,  the  Bartons 
had  other  property  in  Manchester,  where  they  once  carried 
on  business,  and  the  70002.  advanced  to  them  upon  the  se- 
curity of  this  mortgage  would  have  enabled  them,  if  it  were 
necessary,  to  remove  and  set  up  business  in  Manchester, 
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But  it  was  argued,  that,  if  the  mortgage  had  been  en- 
forced, and  the  whole  of  the  property  seized,  the  toade  of  the 
mortgagors  would  have  been  at  an  end.  That  argument  as- 
sumes all  the  mortgage-money  to  have  been  improperly 
spent  The  true  construction  of  the  bankrupt  law  is  this: 
Is  the  act  in  question  such  as  to  put  an  end  to  all  hope 
that  the  party  will  carry  on  the  business?  Here  there  was 
nothing  of  the  kind.  An  advance  of  70001.  was  made,  with 
which  the  Bartons  might  have  gone  on  with  their  business. 
And  I  cannot  compare  the  case  with  Ex  parte  Sparrow  (a), 
of  which  I  need  say  no  more  than  that  the  present  differs 
from  it  essentially  in  all  the  material  elements  which  I  have 
for  consideration.  This  transaction  is  as  open,  and  as  free 
from  any  ingredient  of  fraud,  as  any  that  can  well  be  con- 
ceived ;  and  that  being  so,  the  mere  circumstance  of  the  in- 
sertion of  the  covenant  not  to  remove  any  of  the  mortgaged 
particulars  without  the  mortgagees'  consent,  cannot  give  to 


(a)  2  De  G.  M.  &  G.  907. 
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it  that  effect  for  which  the  Defendants  contend  Doubtless 
it  may  be  inconvenient  for  a  mortgagor  to  be  obliged  to  con- 
sult his  mortgagee  before  he  is  at  liberty  to  remove  a  single 
article  of  property  thus  mortgaged ;  but  I  cannot  infer  that 
the  mortgagees  in  this  case  would  be  likely  to  be  so  iiopm- 
dent  as  regards  their  own  interest, — ^not  to  say  so  unreaaon- 
able  as  regards  the  interests  of  the  mortgagors, — as  to  use  the 
power  given  them  by  the  covenant  in  any  way  except  such 
as  would  make  the  most  of  their  security.  That  security 
consisted  in  the  continuance  of  the  business ;  and  I  cannot  in- 
fer from  the  covenant  that  the  mortgagees  were  thereby  em- 
powered to  exercise  an  improper  control  so  as  to  prevent  its 
continuance. 


If  the  fixtures  passed  in  the  manner  I  have  described,  by 
the  mere  grant  of  the  land  and  mills  or  factories,  it  was  con- 
ceded by  Mr.  Daniel^  although  Mr.  Little  did  not  seem  quite 
to  accede  to  that  view,  that  the  question  as  to  the  Act  for  the 
Registration  of  Bills  of  Sale  (17  &  18  Vict,  a  37),  does  not 
arise.  It  does  not  seem  to  me  possible  that  it  can  arise. 
That  Act  only  says,  that  where  a  person  makes  a  bill  of  sale 
of  any  part  of  his  chattels,  including  fixtures,  that  bill  of  sale 
must  be  registered  in  a  particular  way.  Here,  no  bill  of  sale 
was  ever  required  to  be  made.  A  conveyance  is  made  of  the 
fireehold,  and  that  conveyance  carries  fixturea  To  hold 
that  an  Act  of  Parliament,  which  says,  that,  where  bills  of 
sale  are  used,  they  shall  be  dealt  with  in  a  particular  man- 
ner, applies  to  a  case  where  no  such  thing  is  used  or  requir- 
ed to  be  used,  but  where  the  whole  of  the  property  passes 
by  the  conveyance  of  the  fee  simple,  would  be  to  give  a  con- 
struction to  the  Act  far  beyond  anything  which  was  within 
its  purview.  To  cases  like  that  of  Ex  parte  Sparrow  (a) 
the  Act  would  apply.  There  a  bill  of  sale  was  made  of  all  the 
effects  in  the  house  of  the  mortgagor,  and  the  mortgagee  was 
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entitled  to  come  at  a  moment's  notice  and  seize  the  whole 
of  the  property.  Up  to  the  moment  of  seizure  he  would  not 
become  the  true  owner,  and  he  might  have  allowed,  and  did 
in  feet  allow,  the  mortgagor  to  go  on  to  the  very  verge  of 
bankruptcy  before  seizing,  and  so  making  himself  the  true 
owner  of  the  property.  That  was  a  very  great  inconvenience, 
and  for  cases  of  that  description  the  Act  was  intended  by  the 
L^islature  as  a  remedy.  But,  I  apprehend,  the  Act  has 
no  application  to  a  case  such  as  that  before  me,  in  which  I 
am  of  opinion,  for  the  reasons  I  have  stated,  that  the  fixtures 
passed  by  the  conveyance  of  the  land,  so  that  from  the  mo- 
ment when  the  conveyance  was  executed,  the  true  ownership 
of  the  fixtures  was  in  the  mortgagee& 


1856. 


J^tdgvMnl^, 


As  to  the  particular  articles,  the  cisterns,  standing  merely 
by  their  own  weight,  do  not  pass. 


The  only  other  articles  about  which  there  is  any  question, 
are  those  comprised  in  the  fourth  class.  That  class  com- 
'  prises  one  machine,  consisting  of  two  parts,  the  one  being 
what  is  called  a  bed  firmly  fixed,  as  to  which  there  is  no 
doubt  that  it  passed,  the  other  of  an  instrument  which  runs 
upon  this  bed,  and  is  therefore  moveable,  though  fixed  in  its 
place  from  time  to  time  by  a  kind  of  clamp  or  vice.  In  re- 
ference to  this  machine,  the  observations  which  I  read  of  Mr. 
Baron  Pa/rke  in  Place  v.  Fugg  cmd  Aahby,  are  of  import- 
ance, where  he  states,  upon  the  authority  of  the  old  books, 
that,  if  the  thing  in  question  is  an  essential  part  of  the  ma- 
chine, then,  although  moveable,  and  although  it  may  have 
been  actually  removed  for  a  particular  purpose, — as  a  mill- 
stone removed  for  repair,  still  it  is  to  be  treated  as  belong- 
ing to  the  machine;  and  if  the  machine  itself  is  held  to  be 
a  fixture,  the  moveable  part  of  it  must  be  also  so  held. 
Here,  the  bed  of  the  machine  may  be  compared  to  the  lower 
millstone,  and  the  instrument  in  question  which  runs  upon 
the  bed,  being  admitted  to  be  a  part  of  the  machine,  al- 
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though  capable,  like  any  moveable  part  of  a  steam  engine, 
of  being  detached,  must  be  held  to  be  included  within  the 
meaning  of  the  word  "  fixtures."' 

Judgmmt.  There  must  be  a  declaration  that  all  the  articles  in  ques- 
tion, with  certain  exceptions  to  be  specified  in  the  decree, 
and  which  will  be  confined  to  articles  standing  merely  by 
their  own  weight,  passed  by  the  conveyance  of  the  23rd  of 
August,  1854,  to  the  Plaintiffs;  and  then  there  will  be  the 
common  mortgage  decrea 


MayZist.     In  the  Matter  of  THE  BANKRUPT  LAW  CONSO- 
LIDATION ACT,  1849. 

AlTD 

In  the  Matter  of  THE  TRUSTS  OF  THE  MARRI- 
AGE SETTLEMENT  OF  CHARLES  BANKHEAD 
AND  MARIA  HORATIA  his  WIFE. 

BanJcruptcf—  ijY  an  indenture,  dated  1825,  being  the  settlement  made 
c.  106,  M.  126,  ill  contemplation  of  the  marriage  of  the  petitioners  Maria 
l^^^L-  ^<^^^^  Bankhead,  then  Paul  spinster,  and  Charles  BarJc- 
Order  andDU-  head,  certain  trust  funds  were  assigned  to  Sir  Charles  Mara 

paaUum — C<m- 

sent  of  true 

Owner— XJhott  in  Aetwn—Appropriatum  of  SeeurUiet—VedartUion  ofTnuL 

A  sole  trostee,  who  had  appropriated  40002.,  part  of  the  trust  property,  deposited  in  tiie 
box  in  which  he  kept  the  trust  deed  and  the  securities  for  other  portions  of  the  trust  funds, 
two  policies  of  assurance,  one  on  his  own  life  for  20002.,  the  other  on  the  life  of  his  &ther  for 
30002.,  inclosing  them  in  an  envelope  with  a  memorandum,  that^  "  m  the  event  of  his'*  (tbe 
trustee's) ''  death,'*  the  amount  of  the  inclosed  policies  was  to  be  applied  to  the  repayment 
of  40002.  borrowed  by  him  of  the  cestui  que  trust  Six  years  afterinffds  the  tmstee  beosoM 
bankrupt.  The  policy  for  20002.  was  found  by  the  oflBcer  of  the  Court  of  Bankrupt^  in- 
closed with  the  memorandum  in  the  box,  the  other  policy  having  been  paid  to  thebankitipi 
upon  his  father's  death: — Held,  as  between  the  cestui  que  trust  and  the  assignees  in  bui* 
ruptcy, — 

First,  that,  notwithstanding  the  words  importing  contingency,  the  memorandum  wai  a 
valid  declaration  that  the  policy  was,  in  any  event,  subject  to  the  trusts  of  the  settlemtti 

Secondly,  that,  there  being  a  valid  declaration  of  trust  by  the  sole  trustee,  he  was  the  pro- 
per person  to  be  in  possession  of  the  policy,  in  other  words  "  the  true  owner"  within  the 
meaning  of  the  12  &  1 8  Vict.  c.  106 ;  and  he  being  also  in  the  reputed  possession  of  the  pro- 
perty when  the  bankruptcy  took  place,  there  was  no  separation  of  interests,  the  true  owner 
and  the  reputed  owner  were  the  same  person,  and  the  125th  section  of  the  Act  did  not  ap- 
ply. And  an  order  was  made,  under  the  130th  section,  for  an  assignment  of  the  policy  (o 
the  new  trustees  of  the  settlement 


SttUerneni, 
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WentworOi  and  Sir  John  Dean  Paul,  upon  trust  for  the        i856. 

separate  use  of  the  petitioner,  for  life,  without  power  of  an-  ^'^inTe^ 

tidpation,  and,  softer  her  decease,  upon  trusts  for  the  benefit  B^tkhbad's 
of  her  husband  and  the  children  of  the  marriage. 

In  1844,  a  sum  of  16,5002.,  part  of  the  trust  funds,  was 
paid  to  Sir  Charles  and  Sir  John  as  trustees  of  the  settle- 
ment In  the  same  year  Sir  Charles  died.  In  1846  Sir 
John  laid  out  portions  of  the  16,5002.,  amounting  to  7800!., 
upon  various  mortgage  securities,  advanced  other  portions 
upon  interest,  and  retained  the  remaining  portion,  amount- 
ing to  40002.,  in  his  own  handa 

The  settlement,  and  the  securities  for  the  funds  subject  to 
the  settlement,  were  deposited  by  Sir  John  Dean  Paul  in 
a  tin  box,  provided  for  the  purpose  shortly  after  the  mar- 
riage, marked  "  J.  D.  Paul,  Bankhead's  Trust."  and  kept  in 
the  strong  room  at  the  banking-house  of  the  firm  of  Strahan, 
Paid,  A  Bates,  of  which  he  was  a  member. 

Previously  to  August^  1848,  Sir  John  had  deposited  in 
this  box  the  deeds  constituting  the  mortgage  securities  for 
the  73002.  And  on  the  26th  of  August,  1848,  he  deposited 
in  the  same  box  two  policies  of  assurance,  one  for  20002.  ef- 
fected upon  his  own  life,  and  dated  2l8t  of  September,  1837, 
the  other  for  30002.  efifected  on  the  life  of  his  father,  and  as- 
signed to  himself.  These  policies  were  inclosed  in  an  enve- 
lope, together  with  a  memorandum  in  these  words: — "  Au- 
gust 26th,  1848.  remp2e-6ar.  In  the  event  of  my  death 
the  amoimt  of  the  inclosed  policies  of  insurance  for  30002. 
and  20002.  to  be  applied  respectively  to  the  repa3nDGLent  of 
40001  borrowed  by  me  of  Mrs.  Bankhead,  at  42.  per  cent 
J.  D,  Pa/id/'  The  memorandum  was  signed  by  Sir  John 
on  the  day  of  its  date. 

Up(m  the  death  of  his  lather,  the  30002.,  assured  by  the 
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1856.        policy  effected  on  the  life  of  the  latter  was  received  by  Sir 

In  re        John.    The  policy  for  2000!.,  together  with  the  znemoian- 

^^Tbww^'    dum  indosed  in  the  envelope,  remained  in  the  box  from  the 

26th  of  August,  1848,  to  the  time  of  Sir  John's  bankruptcy. 


OvCI*Vnt«n** 


On  the  11th  of  June,  1855,  Sir  John  and  his  partners  in 
the  firm  were  adjudicated  bankrupts 

The  policy  for  2000Z.  was  found  by  the  officer  of  the  Court 
of  Bankruptcy  inclosed  with  the  memorandum  in  the  enve- 
lope in  the  tin  box  above  mentioned 

The  40002.  was  in  the  hands  of  the  bankrupt,  and  due 
from  him  at  the  time  of  his  bankruptcy. 

By  an  indenture,  dated  the  4th  of  September,  1855,  Sir 
William,  Eden  and  Charles  Ward  were  appointed  truateea 
of  the  settlement  of  1825,  in  the  place  of  Sir  Charles  Mary 
WcTUworth  and  Sir  John  Dean  Pavl. 

The  assignees  took  possession  of  and  claimed  to  retain  the 
policy  for  20002. 

A  petition  was  now  presented  under  the  ISOth  section  of 
the  Bankrupt  Law  Consolidation  Act,  1849,  praying  that 
the  assignees  might  be  ordered  to  assign,  transfer,  and  deliver 
the  policy  for  20002.  to  the  trustees  of  the  settlement^  to  the 
intent  that  the  same  might  be  held  by  them  upon  the  trusts 
of  the  settlement,  or  such  trusts  as  the  same  was  subject 
to  before  the  bankruptcy. 


Argufumt.         Mr.  Rolt,  Q,  C,  and  Mr.  W,  D.  Lewis,  for  the  petitioners  :— 

First,  the  memorandum  was  a  valid  declaration  of  trust, 
the  words  "  in  the  event  of  my  death  "  are  to  be  interpreted 
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"upon  my  death,"  that  event  being  certain,  not  contingent; 
or  if  used  in  a  contingent  sense,  which  however  we  dispute^ 
the  words  can  only  mean  "  in  the  event  of  my  death  before 
the  money  is  paid." 

Secondly,  the  omission  to  give  notice  of  the  deposit  at  the 
insurance  office  was  immaterial  It  will  be  said,  that,  notice 
not  having  been  given,  the  policy  was  left  in  the  order  and 
disposition  of  the  bankrupt  by  the  consent  and  permission  of 
the  true  owner,  and  that  therefore,  by  the  1 25th  section  of 
the  Bankrupt  Law  Consolidation  Act,  the  creditors  are  enti- 
tled But,  by  the  words  "  true  owner,'^  in  that  section,  the 
L^islature  must  mean,  in  such  a  case  as  this,  the  person  who 
is  owner  as  against  all  the  world  except  those  claiming  \m- 
der  the  settlement  Tried  by  this  test,  Sir  John  was  the 
true  owner.  To  make  out  their  case  the  assignees  must  shew, 
that,  at  law,  he  was  not  entitled  to  this  policy — ^if  they  can- 
not shew  this,  he  was  the  true  owner.  They  cannot  look  be- 
hind his  legal  title  to  see  whether  it  was  not  affected  by  a 
trust  Here,  if  Sir  John  was  the  reputed  owner,  he  was  also 
the  true  owner  of  the  policy ;  and  where  the  true  owner  and 
the  reputed  owner  are  the  same  person,  the  1 25th  section 
does  not  apply:  Lord  RedeadaU  in  Joy  v.  Campbell  (a).  To 
bring  the  case  within  the  statute  there  must  be  a  real  owner 
distinct  from  an  apparent  owner,  and  the  real  owner  must 
consent  to  the  apparent  ownership  as  such:  per  Lord  Cran^ 
worth  in  Ex  parte  Barclay  (6).  And,  not  a  month  since, 
this  rule  was  acted  upon  by  the  Lords  Justices  in  a  similar 
case  arising  under  this  veiy  bankruptcy :  Ex  parte  Oraves, 
In  re  Strdhan  (c). 

[They  cited  also  Belcher  v.  Bellamy  (d),  to  shew  that  the 
policy  of  the  law  as  to  reputed  ownership  does  not  apply  to 
choses  in  action,  which  the  bankrupt  has  kept,  perhaps,  in 
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(a)  1  Sch.  &  Le£  336. 
(6)  5  De  G.  M.  &  G.  415. 


(c)  May  3rd,  1856,  not  reported. 
Id)  2  Exch.  309. 
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his  desk,  ''  no  man  having/'  as  it  was  there  said,  *'  a 
ownership  of  debta"] 


Even  if  this  had  been  a  voluntary  or  unilateral  dedan- 
tion  of  trust,  the  equitable  title  of  the  cestui  que  tmst 
would  have  been  perfected  without  notice  to  the  assurance 
oflSce:  Pinkett  v.  Wright  (a) ;  but  here  consideration  pass- 
ed— ^the  trustee  has  spent  the  money. 

Mr.  Daniel,  Q.  C,  for  the  trustees,  took  no  pari  in  the 
argument 

Mr.  C?umdle88,  Q.  C,  for  the  assignees: — 

First,  the  memorandum  is  not  a  declaration  of  trust,  but  ra- 
ther in  the  nature  of  a  direction  to  Sir  John's  executors;  for, 
whatever  interpretation  might  have  been  put  upon  the 
words  ''  in  the  event  of  my  death  "  if  the  deposit  had  been 
merely  of  the  policy  upon  his  own  life,  here  there  was  a  de- 
posit also  of  the  policy  on  the  life  of  his  father.  If  the 
transaction  had  come  to  light  before  the  bankruptcy,  could 
the  cestui  que  trust  have  maintained  a  bill  to  enfoioe  the 
security? 

Secondly,  even  if  this  was  a  valid  declaration  of  trusty  still 
no  notice  having  been  given  to  the  insuianoe  office,  the  goods 
remained  in  the  order  and  disposition  of  the  bankrupt  with 
the  consent  of  the  true  owner,  and  the  case  is  within  the 
125th  section  of  the  Act  The  character  of  the  trustee  waa 
affected  by  the  circumstance  of  his  being  a  debtor  to  the 
trust  estate. 

A  reply  was  not  heard. 


(a)  2  Hare,  120. 
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The  only  question  in  this  case  is  that  as  to  the  construe-  Bankhsao's 
tion  to  be  put  upon  the  memorandum  which  accompanied  Tbu«p. 
the  deposit  of  the  policy  in  question,  viz.  whether  the  me-  JMdgm$i^ 
morondum  is  a  valid  declaration  that  the  policy  was,  in  any 
events  to  be  subject  to  the  trusts  of  the  settlement  If  that 
point  is  dear,  then,  I  apprehend,  that  the  other  objection, 
viz.  that  which  turned  upon  the  125th  section  of  the  Bank- 
rupt Law  Consolidation  Act,  1849,  is  removed  by  the  recent 
decision  of  the  Lords  Justices  in  Ex  parte  Oravea,  In  re 
Strahan.  If  you  once  get  a  sufficient  declaration  of  trust 
by  a  party  who  is  the  sole  trustee,  he  is  the  proper  person  to 
be  in  possession  of  the  policy, — ^in  other  words,  he  is  "  the  true 
owner  "  within  the  meaning  of  the  Act ;  and  he  being  also  in 
the  reputed  possession  of  the  property  when  the  bankruptcy 
takes  place,  there  is  no  separation  of  interest,  the  true  owner 
and  the  reputed  owner  are  the  same  person;  Joy  v.  Camp- 
bell  (a)  shews  that  the  125th  section  of  the  Act  does  not  ap- 
ply; and,  as  was  held  by  the  Lords  Justices  in  Ex  parte 
Graves,  the  policy,  when  the  bankruptcy  takes  place,  is  af- 
fected with  the  trust 

If  this  had  been  merely  a  voluntary  declaration  on  the 
part  of  Sir  John  Dean  Paul,  a  serious  question  might  have 
been  raised  as  to  its  effect  But  that  was  not  the  case.  He 
was  a  trustee,  had  spent  part  of  the  trust  money,  and  was  a 
debtor  for  the  amoimt  so  spent  to  the  trust  estate ;  and  be- 
ing in  that  position,  he,  by  this  memorandum  and  deposit^ 
takes  express  notice  of  the  trust  and  of  his  debt 

Then,  as  to  the  previous  question  of  the  construction  to  be 
put  upon  the  memorandum,  if  the  deposit  had  been  simply 
of  the  policy  upon  his  own  life,  no  question  could  have  been 
raised  as  to  the  effect  of  the  words  "  in  the  event  of  my 

(a)  1  Sch.  &  Lef.  328,  336. 
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death/'  since  the  meaning  would  have  been  obvioualy  that 
for  which  the  petitioners  contend.  The  difficulty  is  raised 
by  the  circumstance,  that  it  was  a  deposit  not  only  of  the 
policy  on  his  own  life,  but  also  of  the  policy  on  the  life  of  his 
father — a  circumstance  which  certainly  affords  an  ai^gument 
in  support  of  the  construction  for  which  the  assignees  con- 
tend, viz.  that  the  memorandum  was  intended  as  a  direction 
to  the  bankrupt's  executors. 


Looking,  however,  to  all  the  circumstances  of  the  case,— 
to  the  facts  that  the  bankrupt  was  a  debtor  to  the  trust  es- 
tate, that  he  took  express  notice  of  the  trust  and  of  his  debt, 
and  to  the  circumstance  of  the  deposit  of  the  policies  in  the 
box,  I  think,  that,  if  there  is  a  doubt,  I  ought  to  consider 
these  circumstances  as  shewing  that  it  was  his  intention  to 
do,  by  means  of  the  memorandum  in  question,  that  which  it 
was  his  duty  to  do,  viz.  to  provide,  in  any  event,  for  the  pay- 
ment of  the  4000Z.  which  he  owed  to  the  trust  estate.  I 
therefore  hold,  that^  notwithstanding  the  words  importing 
contingency,  the  memorandum  was  a  valid  declaration  that 
the  policy  was,  in  any  event,  to  be  subject  to  the  trusts  of 
the  settlement. 

The  result  is,  that  there  must  be  an  order  according  to  the 
prayer  of  the  petition. 


With  regard  to  costs,  there  was  sufficient  doubt  upon 
the  questions  involved  to  entitle  the  assignees  to  raise  the 
question.  There  will  therefore  be  no  costs  on  either  side. 
The  costs  of  the  assignees  will  come  out  of  the  bankrupt's 
estate.  Those  of  the  petitioners  and  of  the  trustees  out  of 
the  trust  estate. 
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MASON  V.  BAKER  ^<^y  i^  ^ 

Elizabeth  LLOTD,  widow,  by  her  will,  dated  in  1852,  WiU^Con^ 

amongst  other  things,  made  the  following  bequests : — "  20002.  OiOdren  of 

SI,  per  Cent  Consolidated  Annuities,  and  all  such  dividends  '^'  ^^^' 

and  interest  as  may  be  due  thereon  at  the  time  of  my  de-  ^  bequeat  of 

•^  ,  "^  residue  "to 

cease,  unto  my  brother-in-law  the  said  (?.  Mason,  his  ezecu-  aUthechUdren 

tors  and  administrators;  and,  in  order  to  give  effect  to  this  iz.aiid  mysifl^ 

my  will,  I  request  that  the  said  William  J.  CubiU  will  unite  **'^'  ^^. 

with  him  or  them  in  executing  any  deed  or  instrument  which  ed  between 

_  them,  ahare 

might  be  deemed  necessary,  upon  trusty  that  he  or  they  may,  and  share 

within  six  calendar  months  thereafter,  assign,  pay,  and  divide  j^  haviM*° 

the  same  in  manner  following;  that  is  to  say,  unto  my  bro-  ?l^ legacies 

ther  the  Eev.  Richard  Baker,  200Z.  sterling,  should  he  sur-  part  of  the  will, 

vive  me,  if  not,  then  I  direct  the  same  to  be  divided  amongst  ing  nothing  in 

his  children,  share  and  share  aUke ;  unto  my  nephew  Richard  ^,^hWb  an 

Baker,  200?.  sterling;  unto  my  niece  Sarah  Baker,  200Z.  intention 

_x    1.  .  ,--  ,         .^      /.   ,  .,  ^  could  be  infer- 

steruDg;  unto  my  sister  Mary,  the  wife  of  the  said  Oeorge  red  that  J/.was 
Mason,  2001,  sterling,  but  should  she  not  survive  me,  the  Ske^Mi  equal 
same  to  be  equally  divided  between  her  two  daughters, -4  ri-  SlJyue'whh 
nie  Farish,  the  wife  of  the  Rev.  Charles  Maocwell,  clerk,  the  children  of 
and  Elizabeth  Mary,  the  wife  of  John  N'eviU,  Esq. ;  and  si^uction  was 
unto  my  niece  the  said  Annis  Farish  Maocwell,  I  also  give  J5l*^'^^^ 
the  sum  of  lOOZ.  sterling;  also  I  give  and  bequeath  unto  my  beld  to  pass 
sister  Judith  Vickens,  widow  of  the  late  Rev.  J.  Vickena,  the  children  of 
the  interest  of  the  sum  of  200?.  sterling,  reserved  for  that  children  of  jJf. 
purpose^  during  her  natural  life,   and,  after  her  decease,  I  inequalshares. 
direct  that  the  principal  and  interest  shall  be  divided  between 
my  nephew  the  Rev.  Thonias  Baker,  oiBotley,  and  my  niece 
the  said  A  nnie  Farish  Maxwell"    And  after  giving  certain 
other  legacies,  the  will  continued : — "  I  also  direct  my  exe- 
cutors to  sell,  by  public  auction,  all  my  household  furniture 
and  other  effects  of  which  I  may  be  possessed  at  the  time  of 
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my  decease,  and  to  apply  the  money  arising  theiefrom  inthe 
discharge  of  my  just  debts,  funeral  and  testamentaiy  charges, 
and  any  surplus  to  sink  into  the  residue  of  my  property 
hereinbefore  mentioned,  subject  to  the  l^acies  and  paym^its 
particularly  specified  in  this  my  will ;  and  as  concenung 
such  residue,  I  give  and  bequeath  the  same  to  all  the  ckiJr 
dren  of  my  brother  Richard  Baker,  and  my  dster  Mary 
Mason,  to  be  eqvAxU/y  divided  am/yngst  them,  share  and 
share  alike;  and,  lastly,  it  is  my  will  and  desire  that  all  the 
gifts  and  bequests  made  to  my  said  niece  Annie  Farisk 
Maasfwdl  and  Elizabeth  Mary  KeviU,  together  with  all  in- 
terest to  accrue  thereon,  be  for  their,  and  each  of  their,  sole 
and  separate  use  and  benefit,  notwithstanding  their  respect- 
ive  coverture,  their  and  each  of  their  receipts  alone  bemg  a 
sufficient  discharge  for  the  same.  And  hereby  reyoking  all 
former  wills  by  me  at  any  time  heretofore  made,  I  do  declare 
this  to  be  my  last  will  and  testament  or  testamentaiy  ap- 
pointment." 

One  of  the  questions  in  the  suit  was  as  to  the  effect  of  the 
gift  of  residue. 

On  the  one  hand  it  was  argued,  that  the  gift  should  be 
read  as  though  it  were  worded  **  to  all  the  children  of  my 
brother  Richard  Baker  and  of  my  sister  Mary  JfcMon." 
And  another  construction  suggested  was,  "  to  all  tie  diil- 
dren  of  my  brother  Richard  Baker  and  to  my  sister  Mary 
Ma^on,"  equally  &c. 


Argument,  The  question  was  argued  for  the  various  parties  interest- 
ed,  by  Mr.  Rolt,  Q.  C,  and  Mr.  Beavan;  Mr.  WUlcock,  Q.C 
and  Mr.  F.  Ten^ell;  Mr.  TT.  Jf.  James,  Q.  C,  and  Mr.  Tripfi 
and  Mr.  Daniel,  Q.  C,  and  Mr.  Hetherington, 
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The  cases  cited  on  this  point  were  Lugar  v.  Harman  (a), 
Peacock  v.  Stockfard  (6),  and  Doe  v.  JomvUle  (c). 

His  Honor  reserved  his  judgment^ 


Vice-Chancellor  Sir  W.  Page  Wood,  (after  disposing  May  27th.. 
of  some  othet  questions  of  construction  on  the  will,  continued  judgment. 
as  foDows) : — 

There  remains  the  question  of  the  grammatical  construc- 
tion of  the  gift  of  the  residue  "to  all  the  children  of  my  brother 
Richard  Baker  and  my  sister  Mary  Mason,  to  be  equally 
divided  amongst  them,  share  and  share  alike."  The  testatrix 
had  previously  given  to  Richard  Baker  200?.,  and  directed, 
that,  if  he  did  not  survive  her,  it  should  be  divided  amongst 
his  children:  she  then  selected  two  of  these  children,  and 
gave  them  2007.  each ;  and  she  had  made  a  similar  bequest 
to  Mary  Mason,  and  in  case  she  did  not  survive  her,  to  her 
two  daughters,  and  then  to  one  of  such  daughters  she  gave 
1002.;  then,  having  given  to  this  brother  and  sister  equal  lega- 
cies of  2002.  each,  and  made  these  provisions  for  their  chil- 
dren, she  makes  the  residuary  bequest  which  I  have  read. 
In  strict  criticism  a  good  deal  may  be  said  in  &vour  of  the 
view,  that,  if  the  children  of  Mary  Mason  were  intended, 
the  idiom  of  our  language  requires  that  the  word  **oV' 
should  be  supplied  before  the  words  "  my  sister  if  ary  Ma- 
son;** and  that  this  is  more  necessary  than  it  would  be  to  in- 
sert the  word  "  to  "  in  the  same  place,  if  the  other  construc- 
tion suggested  be  the  true  one.  Some  little  additional  force 
.  might  perhaps  be  given  to  the  first  construction,  firom  the 
fact^  that  the  testatrix,  having  previously  mentioned  two  of 
the  children  oi  Richard  and  of  Mary,  might  intend  by  this 
bequest  to  benefit  not  those  children  only,  but  all  the  other 

{a)  1  Cox,  260.        (6)  3  De  G.  M.  &  G.  73.        (c)  3  East,  172. 
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children  of  her  brother  and  sister.  In  support  of  the  other 
construction,  the  case  of  Lugar  v.  Harman(a)  was  cited, in 
which  the  gift  was  to  the  children  of  my  late  cousin  Edward 
Lugar,  and  my  cousin  Philip  Fearis,  and  their  lawful  re- 
presentatives; and  Ed/ward  Lugar  being  dead  at  the  date 
of  the  will,  his  children  and  Phillip  Fearis  himself,  and  not 
the  children  of  Philip  Fearis,  were  held  to  he  entitled  in 
equal  shares — ^and  the  circumstance  of  Edward  Lugar  be- 
ing dead  made  that  a  reasonable  construction.  There  is 
nothing  on  the  face  of  this  will  which  makes  it  probable  that 
the  testatrix  meant  to  treat  her  sister  Mary  differently  from 
her  brother  Richard  in  this  bequest;  and  unless  the  genius 
of  our  language  is  opposed  to  it^  I  should  think  the  coDst^u^ 
tion  was,  that  this  was  a  gift  to  the  children  of  Mary  to  share 
equally  with  the  children  of  Richard.  I  can  scarcely  say 
that  it  is  idiomatic  English,  to  use  the  expression  "  I  give 
to  the  children  of  A.  and  B.  in  equal  shares,"  meaning  to 
give  to  the  children  of  one  and  of  the  other  of  them;  but  on 
the  other  hand,  the  other  construction  seems  to  me  equally 
to  require  the  introduction  of  the  word  "  to;"  and,  on  the 
whole,  seeing  that  this  brother  and  sister  of  the  testatrix  are 
placed  in  exactly  the  same  position  in  other  parts  of  the  will, 
I  see  no  reason  for  preferring  the  parent  in  one  case  and  not 
in  the  other,  and  I  must,  therefore,  hold  that  the  children 
of  Richard  and  Mary  take  this  residue  equally. 


(a)  1  Cox,  260. 
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ATTORNEY-GENERAL  v.  MURDOCH.  Mayltk. 

iHE  information  and  bill  were  filed  to  have  the  Defend-  Cotu^TruM^ 
ant  Murdoch  removed  fi^m  being  minister  of  the  Low  ^^J^l^J* 
Meeting-honse  at  Berwich-uporir-Tweed,  and  to  have  the  f^T~  . 
Defendants  Tri26on,iSi7U^  and  ThompBon^  three  trustees  of  oocgresation, 
the  meeting-house,  declared  guilty  of  a  breach  of  trusty  and  tl^y^g  of  its  ^ 
removed,  and  to  have  new  trustees  appointed,  the  above-  *">«*» '^*^^® 
named  Defendants  having  adopted  the  opinion  of  the  Free  with  the  m- 
Church  of  ScoUcmd,  whereas,  b;^;the  trusts  of  the  meeting-  churoh  of 
house,  the  congregation  was  to  be  in  as  strict  connexion  as  ^^^1^^^ 
practicable  with  the  established  Church  of  ScotUmd.  ^ck^^ 

otSeoOamd, 

The  &cts  and  proceedings  on  the  hearing  of  the  cause  are  retire  from  the 
reported  in  Mr.  Hcure's  Reports  (a).  ^oiSSSd 

topey  the 
eoete  of  the 

By  the  decree,  which  was  affirmed  with  costs,  on  appeal,  by  a|^pointm«nt 
the  Lords  Justices,  it  was  declared,  that  the  meeting-house 
was  subject  to  trusts  for  the  appropriation  thereof  as  a  place 
of  worship  on  the  model  of  the  established  Church  of  Scot- 
hmd.  It  was  ordered  that  the  Defendant  Murdoch  should 
be  restrained  from  officiating  as  minister,  and  that  the  De- 
fendants Wilson,  Smith,  and  Thompson  should  be  removed 
from  the  trusteeship.  It  was  referred  to  the  Master  to  ap- 
point new  trustees  in  their  place  and  in  the  place  of  two 
deceased  trustees;  and  it  was  ordered,  that  the  congregation 
of  the  chapel  should  elect  a  new  minister  and  new  trusteea 
It  was  also  referred  to  the  Master  to  inquire  as  to  two  debts 
incurred  for  repairs  of  the  chapel  and  secured  by  two  pro- 
missory notes  of  the  trustees. 

In  pursuance  of  the  decree,  the  congregation  elected  a 

(a)  Vol.  vii,  p.  445. 
VOL.  IL  P  P  K.  J. 
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ATT.-G1W.      Master. 


V, 
MU&DOOB. 

Staument, 


The  Defendant  Thompson  was  out  of  the  jxiriadiction. 


The  cause  now  came  on  for  further  directions. 


Arffumeni, 


Mr.  Little  and  Mr.  T.  Deere  Salmon,  for  the  relators  and 
Flainti&,  asked  that  the  Defendants  if  urdocA,  Wilaon,viA 
Smith  might  be  ordered  to  pay  such  of  the  costs  subsequent 
to  the  decree  as  had  been  caused  by  the  appointment  of  the 
new  trustees,  as  being  costs  occafiioned  by  ihem»  th^  breach 
of  trust  having  caused  the  suit  and  the  necessity  for  theii 
removal — They  referred  to  the  order  as  to  costs  in  the 
Attomey-Oeneral  v.  Munro(fl),  aa  being  in  totidem  veriris 
with  that  which  they  sought 

Mr.  Bolt,  Q-  C.,  for  the  Defendants  Murdoch,  Smith,  and 
WUeon: — 

The  Defendants  are  entitled  to  have  their  costs  out  of  the 
estate.  Their  only  fiiult  (if  feult  it  be)  is,  that  they  have 
changed  their  religious  views,  and  thereby  become,  in  the 
opinion  of  the  Court,  disqualified  for  this  particular  trust 

The  rule  is»  that^  even  where  there  has  been  a  direct 
breach  of  trust  on  the  part  of  a  trustee^  he  gets  the  eostB  of 
all  proceedings  subeequent  to  his  retirenaent^  atthoughall 
such  proeeedings  were  caused  aokly  by  his  misconduct 

In  the  Attomey-Oenercd  v.  Munro,  the  trustees  had  al- 
lowed a  colourable  ejectment,  whereby  the  legal  estate  be- 
came vested  in  parties  who  were  never  intended  to  have  it; 
and  the  case  is  distinguishable  on  that  groumL 

(a)  Not  reported  on  this  poinif. 
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Mr.  Lenn7i  for  Defendants  in  the  same  interest  with  the 
Plaintifis. 

A  reply  was  not  heard 
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Vicb-Chancellob  Sib  W.  Page  Wood:— 

If  a  trustee  voluntarily  retires  from  a  trust  like  the  pre- 
sent on  account  of  difference  of  opinion,  he  pays  no  costs — 
whether  he  will  receive  costs  is  a  question  for  the  discretion 
of  the  Court,  and  may  depend  upon  the  circumstances  of  his 
retirement. 


Judgment, 


But  here,  all  the  proceedings  in  the  suit  have  been  occa- 
sioned by  the  trustees'  refusal  to  retire  from  their  trust 
They  took  what  the  Court  considered  an  improper  and 
perverse  view  as  to  the  duties  imposed  upon  them,  and 
the  suit  for  their  removal  and  all  proceedings  consequent 
thereon  have  been  occasioned  by  their  taking  that  view. 
All  the  costs  now  in  question  have  been  caused  by  this  im- 
proper conduct  on  the  part  of  the  trustees  in  refrising  to 
retire  from  the  trust  Whatever  differences  there  may  be 
between  this  case  and  that  of  the  Attamey-Oeneral  v. 
Mv/aro  (a),  were  disposed  of  by  the  decrea  The  hostile  De- 
fendants, therefore,  must  pay  the  costs  of  the  appointment 
of  the  new  trustees,  except  any  costs  occasioned  by  the  De- 
fendant Thxynvpson  being  out  of  the  jurisdiction. 

The  hostile  Defendants  were  entitled,  however,  to  appear 
before  the  Master,  to  shew  that  the  debts  secured  by  the  pro- 
missoiy  notes  were  properly  incurred,  and  were  not  a  breach 
of  trusty  and  that  they  ought  to  be  a  charge  upon  the  trust 
property.     The  relators  and  Plaintiff  must  therefore  pay 

(a)  2  De  O.  &  S.  122. 
PP2 
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those  Defendants  their  costs  of  the  inquu7  as  to  the  promis- 
sory notes  and  debts  on  the  trust  property.  The  aboTe  ooRts 
must  be  set  ofif  against  each  other.  No  other  order  will  be 
made  as  to  the  costs  of  the  hostile  Defendant& 

The  costs  of  Mr.  Lewm's  clients  will  be  paid  bj  theFbn* 
ti£b. 


Order. 


Ordered  aooordingly.  The  PhuntifEs  to  be  at  liberty  to  niae,  by  i 
mortgage  of  the  tmat  property,  the  ooete  paid  by  the  Plaintifb  to  Um 
Defendants,  and  the  PlaintifiB*  extra  ooets,  charges,  and  expenses  of 
suit  not  paid  by  the  hostile  Defendants,  and  the  debts  owing  on  tiie 
promissoiy  notes. 

An  order  was  also  made  for  the  appointment  of  new  trnstees,  and 
Testing  in  them  the  trust  property,  indnding  the  interest  of  the 
Defendaut  Thampecmf  who  was  oat  of  the  jurisdictioD. 


Aprai7th,    AKNOLD    V.    THE   MAYOR,    ALDERMEN,    AND 
180,1^  22fid.      BURGESSES  OF  THE  BOROUGH  OF  GRAVES- 
END. 

MnmHpta  13eF0RE  the  passing  of  the  Municipal  Corporation  Act, 
^-Judgmetu-^  5  &  6  Will.  4,  c  76,  the  Defendants  borrowed  from  the  Eain- 
muflT^re^  tifl^  at  interest  ten  sums  of  lOOt  each,  for  the  purpoees  of 
••.9i94.1-  ' 

B<md  Debiprmnouito-e  ^  7  WiU.  i,  c  104—7  WiU.id:lVkt.  e.78-1  ift  8  Fief,  cm 
M.  18, 121. 


Judgment  upon  s  hond  given  hv  a  monicipel  oorp<nmtioii  before  the  ^utang  of  theKimi* 
oipAl  Corporation  Act  (5  ft  6  Will.  4,  o.  76)  Hdd,  under  1  ft  2  Viet,  c  110,  a.  IS,  to  ope- 
rate ae  a  diaige  upon  all  laadi  and  hereditaments  of  the  ooiporation,  whether  aoquired  befbrs 
or  after  the  passing  of  the  Municipal  Corporation  Act,  the  Court  being  of  opinion,  thst»  eT«i 
if  the  latter  statute,  standing  alone,  would  have  prevented  the  jadgment-oreditor  from  ohstg* 
ingafter-acquired  lands,  which,  tembU,  it  would  not,  that  objection  was  removed  by  the  <S  k 
7  Will.  4,  c.  104,  a  1 ;  and  that  the  power  by  that  section  given  to  mnnioipal  corpontioBi 
of  ohaiiging  their  lands  and  hereditaments  for  securing  repayment  and  satisfiMtion  of  isy 
debt  contracted  by  them  before  the  passing  of  the  Municipal  Corporation  Act,  is  a  po«« 
wMch  they  might  exercise  "  for  their  own  benefit,"  within  the  meaning  of  1  ft  2  Vici  c  IK^ 
a  18,  the  woids  "for  his  own  benefit  **  meaning  no  more  than  ''  for  his  own  nse^"  *  not  ■■ 
a  trustee." 

Observations  on  AnuM  v.  Ridge  (18  C.  B.  745). 
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an  Act  for  rebuilding  and  maintaining  the  Town-Quay  of 
Oraveaend,  and  executed  and  delivered  to  the  Plaintiff  ten 
mortgages  or  assignments  of  certain  shares  of  the  rates, 
tolls,  or  duties  by  the  said  Act  authorised  to  be  levied. 

As  a  collateral  securiiy  for  the  10002.  and  interest,  the 
Defendants,  in  pursuance  of  an  agreement  made  upon  the 
treaty  for  the  loan,  delivered  to  the  Plaintiff  a  bond  dated 
the  16th  of  October,  1828,  whereby  they  bound  themselves 
and  their  successors  to  the  Plainti£^  his  executors,  adminis- 
trators, and  assigns  in  the  penal  sum  of  20002.,  conditioned 
to  be  void  if  the  Defendants  should  pay  to  the  Plaintiff,  his 
executors,  administrators,  or  assigns,  by  half-yearly  payments, 
interest  at  51.  per  cent  upon  the  sums  secured  by  the  said 
mortgages  or  assignments,  or  upon  so  much  thereof  as  might, 
from  time  to  time,  remain  unpaid. 

Interest  was  duly  paid  to  the  Plaintiff  up  to  the  16th  of 
April,  1850,  inclusive,  but  not  subsequently.  In  January, 
1852,  the  Plaintiff  brought  an  action  to  recover  the  penal 
sum  secured  by  the  bond;  and,  on  the  I9th  of  March,  1852, 
he  recovered  judgment  in  the  action  for  20002.,  the  penalty 
of  the  bond,  and  151  10s.  Gd.  damages.  The  judgment  was 
registered  by  the  Plaintiff  on  the  20th  of  March,  1852,  pur-- 
soant  to  the  statuta 

The  bill  was  for  a  declaration  that  the  Plaintiff's  judg- 
ment was  a  charge  upon  certain  leasehold  hereditaments 
demised  to  the  Defendants  since  the  passing  of  the  Muni- 
cipal Corporation  Act,  subject  to  five  judgments  prior  to  the 
Plaintiff's ;  and  for  an  account  of  what  was  due  to  the  Plain- 
tiff for  principal,  interest,  and  costs  upon  his  judgment.  It 
also  prayed,  that  the  leasehold  premises  might  be  sold,  and 
the  proceeds  of  the  sale  applied  in  payment  of  the  amount 
so  due  to  the  Plaintif!^  and  that  the  deficiency,  if  any,  might 
be  raised  by  sale  of  other  hereditaments  of  the  Defendants, 
subject  to  prior  charges  and  incumbrances. 
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It  appeared,  that^  dnoe  the  passiiig  of  the  MumcipalCV 
poration  Act^  two  fireehold  estates  had  been  acquired  by  tbe 
Defendants  in  addition  to  the  leaseholds  mentioDed  in  the 
bill 


Arffumifu.         Mr.  RoU,  Q-  C.,  and  Mr.  Speed,  for  the  Plaintiff;— 

The  judgment^  upon  being  entered  up,  became^  under 
1  &  2  Vict  a  110,  a  13,  and  now  is,  a  charge  upon  all  the 
lands  and  hereditaments  of  the  Defendants,  whether  aoqui> 
ed  before  or  since  the  passing  of  the  Municipal  CorpoiatioD 
Act,  5  &  6  WilL  4,  a  76. 

The  Defendants  will  rely  on  the  decision  of  the  Court  of 
Common  Pleas  in  Amdd  v.  Ridge  (a).  But  the  dedsion 
in  that  case  is  not  conclusive  as  to  the  present,  the  proceed- 
ings there  being  under  the  11th  section  of  1  &  2  Vict  a  110, 
whereas  we  are  proceeding  under  the  13th  section  of  diat  Act 
And  vdth  regard  to  the  reasoning  upon  which  that  decisioB 
was  founded,  we  submit,  first,  that  the  interpretation  put  by 
the  Court  of  Common  Pleas  upon  the  6  &  6  WilL  4,  c  76, 
is  erroneous,  inasmuch  as  that  Act  was  not  intended  by  the 
Legislature  to  prevent  persons,  who,  before  it  was  pwwd, 
were  creditors  of  a  municipal  corporation,  from  charging 
lands  acquired  by  the  corporation  after  the  passing  of  the 
Act;  secondly,  that  such  reasoning,  even  if  sound,  proceeded 
solely  upon  the  5  &  6  WilL  4,  a  76,  without  reference  to 
either  of  the  subsequent  statutes,  6  &  7  Will  4,  c.  104,  and 
7  Will.  4  &  1  Vict  c.  78,  s.  28,  under  which  the  Defendants 
clearly  have  the  power  of  charging  the  lands  in  question  with 
debts  contracted  before  the  passing  of  the  Municipal  Ootp 
ration  Act. 

{a)  13  C.  B.  745. 
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Mr.  WiOcodc,  Q.  C,  and  Mr.  H.  8t&imie,  for  the  Defend- 
ants:—* 

The  present  case  is  concluded  by  the  reasoning  of  the 
Judges,  if  not  by  their  dedsion,  in  Arnold  v.  Ridge  (a), 
where  the  point  in  dispute  was  the  effect  of  this  very  judg- 
ment The  borough-fund,  into  which,  by  the  92nd  section 
of  the  6  &  6  Will  4,  a  76,  all  the  fruits  of  the  corporate  pro- 
perty were  required  thenceforward  to  be  collected,  is  not  ap- 
plicable for  payment  of  a  debt  like  the  Plaintiff's.  The  words 
*'  subject  to  the  payment  of  any  lawful  debt,''  in  the  92nd 
section,  must  mean  a  debt  capable  of  being  ''redeemed,''  as 
is  clear  from  the  use  of  the  words  "redeemed  "  and  "  unre- 
deemed" in  the  immediate  context;  and  with  regard  to  the 
clause  "  saving  all  rights  &c  by  virtue  of  any  proceedings 
either  at  law  or  in  equity,"  that  clause  must  apply  to  rights 
existing  when  the  Act  passed,  and  at  that  time  the  Plain- 
tiff had  no  claim  against  a  particle  of  the  land  of  the  corpor- 
ation. He  had  a  right  to  sue  for  a  paialty  if  his  interest 
was  not  paid,  but  so  long  as  interest  was  paid  he  could  not 
sue,  and  interest  was  paid  down  to  April,  1850.  And  if  he 
had  no  right  at  the  passing  of  the  Act^  the  proviso  at  the 
close  of  the  92nd  section  shews  clearly  that  he  acquired  none 
by  virtue  of  the  Act  The  borough-fund  is  simply  a  trust 
fond,  and  the  trusts  upon  which  it  is  to  be  held  are  wholly 
foreign  to  a  purpose  like  the  present:  Attorney-General  v. 
TheMayor  of  Norwioh(b\  Attomey-QeTiend  y.A8pmaU(c), 
AtUymey-4}eneral  v.  Wilson  (d). 
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Then  as  to  the  Act  6  &  7  Will  4,  a  104,  the  deeds  which, 
by  the  Ist  section  of  that  Act,  corporations  are  empowered 
to  execute,  must  be  executed  subject  to  the  restrictions  im- 
posed by  the  94th  section  of  the  former  Act     The  power 


(a)  13  C.  R  745. 
(6)  2  My.  &  Cr.  406. 


(c)  8  My.  k  Cr.  613,  619. 
(rf)  Cr.  &  Ph.  1. 
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given  bythe  6&7WilL4,  a  104,  is  a  power  which  they  must 
exercise  as  trustees  with  due  discretion,  with  proper  rqpud 
to  the  number  of  debtors  who  may  be  in  a  similar  position 
with  reference  to  antecedent  debts,  and  all  other  matten 
to  be  submitted  to  them  for  deliberation,  and  further,  with 
due  regard  to  that  public  trusty  which,  sinoe  the  passing  of 
the  Municipal  Corporation  Act,  attaches  to  all  corporate 
property. 

The  Act  7  Will  4&1  Vict  c  78,  &28^  only  empowen  the 
corporation  to  pay  out  of  the  borough-fond,  and  that  fund 
cannot  be  touched  by  execution.  The  Act  does  not  introduce 
any  new  word,  such  as  bond,  mortgage,  or  charge,  or  any- 
thing amplifying  the  powers  given  by  the  preceding  Acta  It 
has  only  made  such  powers  applicable  to  a  substituted  debt 
instead  of  to  the  original  debt  of  the  corporation. 

As  to  after-acquired  property,  the  Defendants'  case  is,  if 
possible,  stronger;  for,  since  the  passmg  of  the  Municipal 
Corporation  Act,  the  corporation  has  been  a  new  body,  new 
in  all  its  quaUties,  powers,  and  capacities;  and  the  righti 
(if  any)  against  property  acquired  by  such  a  body  must  be 
restricted  to  rights  arising  out  of  the  powers  given  to  the 
body  by  virtue  of  the  Act  which  called  it  into  existenoa 

The  corporation,  therefore,  was  found  by  the  Act  1  ft  SVict 
c.llO,in  the  position  of  simple  trustees, — ^with  certain  powen^ 
it  is  true, — but  powers  to  be  exercised  by  them  not  as  own- 
ers but  as  trustees,  for  the  benefit  of  others  not  for  their  own 
benefit;  and  even  if  the  Court  should  be  of  opinion,  upon 
the  construction  of  the  Acts  of  Parliament,  that  the  consent 
of  the  Lord  Commissioners  of  the  Treasury  was  not  requi- 
site to  their  exercise,  still  they  are  not  such  powers  as  the 
legislature  contemplated,  when  it  proposed  to  give  to  a  judg- 
ment at  law  the  e£foct  of  a  charge  executed  by  the  owner  of 
the  estate. 
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{They  cited  the  judgment  of  Lord  Jostice  Knight  Bruce 
in  HaiJuMna  v.  Oaiheroole  (a).]  Abkold 

V. 

Thi  Mayor 
Mr.  EoU,  Q.  C,  in  reply.  fto.o# 

Gravmihd. 

[BoldsuHyrth  v.  The  Mayor  ike.  of  DaHm(mth(b)  was  also 

cited.] 

Judgment  resenred. 


Yics-Chancellor  Sir  W.  Page  Wood  : —  Apnl  sand. 

I  should  have  felt  great  difficulty  in  determining  the  Judgmem. 
matter  before  me,  r^;ard  being  had  to  the  judgment  of  the 
Court  of  Common  Pleas  in  Arnold  v.  Ridge  (c),  had  it  not 
appeared  to  me,  that,  even  if  I  entirely  concurred  in  that 
judgment^  the  case  before  me  depends  upon  aveiy  different 
view  resulting  from  a  statute  which  was  passed  after  the 
Act  5  &  6  WilL  4,  a  76,  usually  called  the  Municipal  Cor- 
poration Act,  namely,  the  Act  6  &  7  WilL  4,  a  104,  a  sta- 
tute which  was  not  cited  during  the  argument  before  the 
Court  of  Common  Pleaef>  and  which  seems  to  me  to  have, 
at  least  with  regard  to  the  matter  now  before  me,  a  con- 
clushre  bearing  as  to  the  remedies  of  parties  who  were  cre- 
ditors of  old  corporations  anterior  to  the  passing  of  the 
Municipal  Corporation  Act 

The  case  upon  which  the  present  question  arises  is  a 
fiiinple  case  of  a  bond  debt,  by  which  the  Corporation  of 
Qraveeend,  before  the  passing  of  the  Municipal  Corporation 
Ad^  secured  the  payment  of  annual  interest  u{x>n  a  sum  of 
lOOOJw  advanced  by  the  Plaintiff  for  the  benefit  of  the  cor- 
poratioiL  The  10002.  was  secured  by  ten  several  mortgages 
or  assignments  of  certain  shares  of  the  rates,  tolls,  or  duties, 
which  the  corporation  were  empowered  by  special  Acts  of 

(o)  6  De  G.  M.  &  G.  1,  (in  the  press).        (b)  11  A.  ft  R  490. 
(c)  13  C.  B.  745. 
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Parliament  to  mortage  or  afisign  for  that  puipose;  and  it 
was  collaterally  secured  by  a  bond  in  the  penal  sum  of  20001. 
conditioned  to  be  void  upon  payment  of  interest  at  the  rate 
of  52.  percent  upon  the  respective  sums  secured  by  the  mort- 
gages or  assignments,  or  upon  so  much  or  such  part  thereof 
as  might  from  time  to  time  remain  unpaid  The  Plaintiff 
being  possessed  of  that  security  the  following  Acts  were 
passed,  viz.  the  5  &  6  Will.  4,  c.  76,  commonly  called  "The 
Mimicipal  Corporation  Act,''  the  6  &  7  WilL  4,  a  104,  in- 
tituled "  An  Act  for  the  better  Administration  of  Borongli 
Funds  in  certain  Boroughs,"  and  the  7  WilL  4  &  1  Vict  a 
78,  which  also  hajs  in  some  respects  a  bearing  upon  debts 
contracted  anterior  to  the  Municipal  Corporation  Act  In 
March,  1850,  the  Plaintiff  recovered  judgment,  which  he 
registered  on  the  20th  of  March,  1852,  in  respect  of  an 
arrear  of  interest  upon  his  bond,  and  the  question  is  whether, 
by  virtue  of  the  Act  1  &  2  Vict.  c.  110,  the  judgment 
operates  as  a  charge  upon  property  acquired  by  the  corpor- 
ation after  the  passing  of  the  Municipal  Corporation  Act 


I  will  assume,  in  the  first  instance,  that  I  am  bound  to 
follow  the  decision  of  the  Court  of  Conmion  Pleas  in  Amdd 
V.  Ridge  (a),  and  I  will  consider  what  would  be  the  effect 
of  following  that  decisioa 

The  Municipal  Corporation' Act,  by  its  92nd  section, 
provides,  in  effect^  that  after  a  given  time  there  mentioned, 
all  the  income  arising  from  the  property  of  the  borooghi 
whether  real  or  personal,  shall  be  paid  to  an  officer,  to  be 
called  the  Treasurer  of  the  Borough  Fund ;  that  the  fund 
arisingfirom  such  payments  shall  be  called  theBoroughFimd; 
and  that  such  fund,  "  subject  to  the  payment  of  any  lawful 
debt,""  as  described  in  a  clause  on  which  I  will  make  some 
observations  presently,  and  saving  certain  rights^ — whidi  tbe 


(a)  13  C.  B.  745. 
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corporation  might  oonsider,  upon  the  authority  of  Arnold  r. 
Ridge,  as  not  comprising  the  daim  of  the  bond  creditor  in 
this  case  upon  after-acquired  prop^y, — shall  be  applied  so 
as  in  effect  to  make  the  new  ooi'poration  trustees  for  public 
purpose^i  whereas,  previously  to  the  Municipal  Corporation, 
Act,  corporations  had  been  owners  of  the  corporate  funds 
and  capable  of  disposing  of  them  in  any  manner  they 
pleased.  The  92nd  section  having  thus»  as  it  were,  fastened 
a  trust  upon  the  whole  income  of  the  property  of  the  corpor* 
ation,  the  94th  section  proceeds  to  secure  the  due  execu- 
tion of  that  trust,  by  providing  that  it  shall  not  be  lawful 
for  the  council  of  any  body  corporate  to  be  elected  under 
the  Act  to  sell,  mortgage,  or  alienate  any  part  of  the  lands» 
tenements,  or  hereditaments  of  the  body  corporate,  except 
in  pursuance  of  some  contract^  covenant,  or  agreement  bon& 
fide  made  or  entered  into  on  or  before  the  5th  of  June,  1835. 
It  then  provides^  that,  in  every  case  in  which  the  council 
shall  deem  it  expedient  to  sell  and  alienate  or  to  demise 
and  lease  their  property  for  more  than  thirty-one  years,  it 
shall  be  lawful  for  them  to  do  so,  with  certain  consent  on 
the  part  of  the  Lords  Commissioners  of  the  Treasury. 
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I  cannot  read  the  first  part  of  the  94th  section  as  doing 
less  than  prohibiting  absolutely  all  dealing  whatever  with 
the  land  of  the  corporation  except  under  some  covenant^ 
contract^  or  agreement  fixing  the  land,  which  of  course  a 
bond  would  not  do ;  and  in  this  respect  the  wording  of  the 
94th  section  appears  to  have  occasioned,  in  some  d^ree, 
the  subsequent  Act  6  &  7  Will  4,  c.  104.  The  94th  section 
of  the  former  Act  had  expressly  provided  that  there  should 
be  no  mortgage  whatever  of  the  corporation  property,  but  it 
allowed  selling,  alienating,  and  demising  or  leasing,  with 
the  consent  of  the  Lords  Commissioners  of  the  Treasury; 
and  it  might  well  be  doubted,  having  regard  to  the  express 
pi-ohibition  ngaimit  mortgaging,  with  a  permission  only  to 
sell  or  alienate  with  ceiiain  consent,  whether  a  mort?»iirc 
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was  within  that  permission  of  sale  or  alienation  with  sach 
consent;  and  that  was  one  of  the  objects  intended  to  be  met 
by  the  Act  to  which  I  am  now  about  to  refer. 

But  besides  that^it  appears  to  have  occurred  to  the  Legn- 
lature, — I  am  now  assuming  for  the  purpose  of  this  dis- 
cussion that  the  intention  of  the  Legislature,  as  expressed 
in  the  Municipal  Corporation  Act,  was  such  as  it  has  been 
declared  to  be  by  the  decision  of  the  Court  of  Common  Fleas 
in  Arnold  v.  Ridge — ^that  persons  who  were  creditors  of  c(»^ 
porations  before  the  passing  of  that  Act  might  be  serioosly 
injured,  for  at  the  time  when  such  debts  were  contracted,  the 
creditors  would  consider  the  corporation  as  they  would  an  m- 
dividual,  viz.  as  a  body  competent  to  deal  with  their  property 
present  or  future,  and  would  therefore  expect  to  exercise  their 
rights  against  future  as  well  as  present  property.  Itappeared 
to  the  Legislature  that  it  was  right  to  make  some  provision 
in  respect  of  such  bon&  fide  creditors,  besides  giving  power 
to  mortgage  as  well  as  to  alienate  with  the  consent  of  the 
Lords  of  the  Treasury ;  and  accordingly,  in  the  following 
year,  they  passed  the  Act  6  &  7  Will  4,  a  104,  intituled 
''  An  Act  for  the  better  Administration  of  the  Borough  Fund 
in  certain  Boroughs.^'  That  Act  commences  with  this  pre- 
amble, ''  Whereas,  by  an  Act  passed  in  the  last  session  of 
Parliament^  intituled  an  Act  to  provide  for  the  r^ulation 
of  municipal  corporations  in  England  and  Wales'*  (meaning 
the  Act  5  &  6  WilL  4,  a  76)  "  provision  was  made  for  the 
payment  of  the  rents  and  profits  of  the  real  and  personal 
estate  of  the  Mayor,  Aldermen,  and  Burgesses  of  certain 
Boroughs  named  in  the  schedules  (A)  and  (B)  to  the  said 
Act  annexed,  and  also  for  the  payment  of  certain  penalties, 
to  a  fund  to  be  called,  in  each  case,  The  Borough  Fund  of 
that  Borough:  And  whereas  certain  difficulties  have  oc- 
curred in  putting  the  said  Act  into  execution,  and  certain 
penalties  have  been  imposed  which  ought  not  to  be  imposed, 
for  the  benefit  of  the  said  Borough  Fund :"  and  it  then 
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enacts,  that,  after  the  pasaing  of  the  Act  ^  it  ahall  be  lawful 
for  the  council  of  any  borough  named  in  the  said  schedules, 
to  execute  from  time  to  time  any  deed  or  obligation  in  the 
name  of  the  body  corporate  whose  council  they  are,  for  se- 
curing repayment  and  satisfaction  of  any  debt  or  obligation 
contracted  by  or  on  behalf  of  the  said  body  corporate  before 
the  passing  of  the  said  Act  for  regulating  corporations.'^ 
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The  next  clause  seems  to  me  to  be  of  a  totally  different 
character, — applicable  to  a  totally  different  subject-matter, 
—and  not  in  any  way  to  limit  or  interpret  the  preceding 
clausa  It  enacts^  "  That  the  power  of  disposition  given  to 
the  council  of  any^body  corporate  in  the  instances  of  de- 
mises of  seventy-five  years,  authorised  by  the  said  Act,  shall 
extend  to  the  demise  or  lease  thereof,  either  at  a  reserved 
rent  or  a  fine,  or  both,  as  the  council  shall  think  fit»  and  the 
power  of  disposition  allowed  by  the  said  Act  over  the  lands, 
tenements,  and  hereditaments  of  such  body  corporate  to  be 
exercised  with  the  approbation  of  the  Lords  Commissioners 
of  his  Majesty's  Treasury,  or  any  three  of  them,  shall  extend 
to  the  disposition  of  such  landa^  tenements,  and  hereditar 
meats,  with  such  approbation  as  aforesaid,  whether  by  way 
of  absolute  sale,  or  by  way  of  exchange,  mortgage,  or  charge, 
demise,  or  lease,  and  to  every  other  disposition  of  the  same 
whatsoever,  which  shall  be  so  approved  of  as  aforesaid.'^ 
The  Ist  section  was  intended  to  apply  to  debts  contracted 
anterior  to  the  Municipal  Corporation  Act;  the  2nd  section 
enables  the  council,  with  the  approbation  of  the  Treasury,  to 
make  mortgages  generally  for  any  purpose,  whether  for 
debts  contracted  anterior  or  subsequent  to  the  Act  The 
latter  was  obviously  intended  to  give  a  power  to  raise  money 
by  way  of  mortgage  as  well  as  by  sale,  for  the  benefit  of  the 
town  and  the  Uke,  in  such  manner  as  the  Lords  Commis- 
sioners of  the  Treasury  should  approve  of,  and  is  not  in  any 
Way  connected  with  the  previous  section  relating  to  anterior 
debts. 
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To  shew  how  anxious  the  L^islature  was  to  provide  for 
debts  contracted  anterior  to  the  passing  of  the  Municipal 
Corporation  Act,  Mr.  Speed  referred  me  to  a  subsequent  Act^ 
the  7  Will  4  &  1  Vict  c.  78,  the  28th  section  <rf  which  re- 
cites the  Act  6^7  WilL  4,  c.  104,  upon  which  I  have  be^ 
commenting,  and  then  enacts,  "  that  any  money  bonowed 
by  any  such  coxmcil,''  meamng  any  council  of  any  of  the 
scheduled  boroughs,  '*  for  the  purpose  of  being  applied,  and 
which  shall  be  actually  applied,  in  or  towards  satis&ctioa  and 
discharge  of  any  such  pre-existing  debt  or  obligation,  shall 
be  deemed  and  taken  to  be  within  the  true  intent  and  mean- 
ing of  the  said  Act  of  the  last  session  of  Parliament,  a  debt 
contracted  by  or  on  behalf  of  such  body  corporate  before  the 
passing  of  the  said  Act  for  regulating  corporations:"'— so  as 
to  secure  in  every  possible  way  the  payment  of  those  ante- 
rior debts. 


If  I  now  turn  to  thelSth  section  of  the  1  &2yiet  cIlO, 
the  section  under  which  the  Plaintiff  is  applying  for  his  re- 
medy, I  find  it  enacts,  that  a  judgment  entered  up  against 
any  person— and  the  word  ''person'"  is  so  defined  fay  the 
121st  section  as  to  include  a  body  corporate — shall  operate  as 
a  charge  upon  all  lands,  &a  "  of  or  to  which  such  person  diall, 
at  the  time  of  entering  up  such  judgment^  or  at  any  time 
afterwards,  be  seised,  possessed,  or  entitled  for  any  estate  or 
interest  whatever,  at  law  or  in  equity^  whether  in  possessioii, 
reversion,  remainder,  or  expectancy,  or  over  which  such  per- 
son shall,  at  the  time  of  entering  up  such  judgment^  or  at 
any  time  afterwards^  have  any  disposing  power  which  he 
might,  without  the  assent  of  any  other  person,  exercise  for 
his  own  benefit" 


Now,  I  apprehend,  the  words  "for  his  own  benefit" mean 
no  more  than  **  for  his  own  use:" — ^they  mean  in  truth  **  not 
as  a  trustee."  It  was  argued,  in  reference  to  the  1st  section 
of  the  6  &  7  Will.  4,  c.  104,  which  empowers  the  coimcil  of  a 
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borotigh  to  execnte  from  time  to  time  any  deed  or  obligatioii      .  I86a^ 
to  secure  repayment  and  satisfaction  of  any  debt  or  obligar      Ariioli> 
tion  contracted  before  the  passing  of  the  Municipal  Corpora-    thb  BiATon 
tion  Act,  that  the  power  so  given  was  a  power  to  be  exercised    q^'j^^j,^, 
by  the  ooimcil  as  they  should  think  fit,  with  due  discretion, 
with  proper  regard  to  the  number  of  debtors  who  might  be  in 
a  similar  position  with  reference  to  antecedent  debts,  and  in 
&ct,  with  proper  regard  to  all  matters  to  be  submitted  to  them 
for  their  deliberation,  and  further,  with  due  regard  to  that 
public  trust,  which,  since  the  passing  of  the  Municipal  Corpo- 
ration Act,  had  become  fastened  upon  every  body  corporate- 
It  appears  to  me,  even  assuming  for  the  purpose  of  this 
discussion  that  I  am  bound  to  follow  the  decision  of  the 
Judges  in  ArruM  v.  Ridge,  and  that  the  former  statute, 
the  5  &  6  Will  4,  a  76,  lea  the  creditor  remediless,  that 
still,  when  the  subsequent  statute,  the  6  &  7  WilL  4.  c.  104, 
enacts,  that^  notwithstanding  the  former  statute,  the  body 
corporate  shall  have  full  power  to  execute  any  deed  for  se- 
curing repayment  and  satisfieu^tion  of  any  debt  or  obligation 
contracted  before  the  passing  of  that  former  Act,  the  sound 
and  literal  construction  of  the  subsequent  statute  6  &  7  WilL 
4,  a  104,  is,  that  the  Legislature  intended  thereby  to  place 
corporations,  as  to  bon&  fide  debts  contracted  before  the 
passing  of  the  Municipal  Corporation  Act,  precisely  in  the 
same  position  in  which  they  stood  before  the  passing  of  that 
Act,  giving  them  all  the  powers  and  authorities  which  they 
then  possessed  of  making  such  dbarges  as  they  might  think 
fit,  for  the  purpose  of  securing  any  debts  antecedently  con- 
tracted for  their  own  use.     If  so,  the  power  so  given  by  the 
statute  6  &  7  WilL  4,  c.l04,  is  to  aU  intents  and  purposes  a 
power  to  be  exercised  by  the  body  corporate  "  for  its  own 
benefit''    It  is  true,  it  is  not  in  one  sense  for  the  benefit  of 
the  body  corporate  itself  that  it  has  the  power,  but  I  appre- 
hend the  only  proper  meaning  of  a  power  which  a  person 
may  exercise  "  for  his  own  benefil  "  is  such  a  power  as  any 
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owner  of  property  might  exercise  in  the  character  of  oimer. 
This  is  a  power  which  the  body  corporate  might  exercise  as 
owner.  It  is  therefore  a  power  which  it  might  ezerdse "  for 
its  own  benefit,''  within  the  meaning  of  the  Act  1  &  2^ct 
c.  110,  and,  by  the  13th  section  of  the  Act,  the  judgment 
operates  as  an  execution  of  the  power,  and  the  creditor  has 
the  benefit  of  the  charge. 

I  cannot  part  with  the  case  without  considering  the  S&d 
section  of  the  Municipal  Corporation  Act,  5  &  6  Will  i 
a  76f  and  the  decision  of  the  Court  of  Common  Fleas  in 
the  case  of  Arnold  v.  Ridge  (a).  As  I  said  before,  I  should 
have  had  great  difficulty  in  disposing  of  this  case^  unlea 
it  had  seemed  to  me  that  I  might  fedrly  do  so,  even  as- 
suming that  decision  to  be  correct, — at  least  I  should  have 
had  great  difficulty  in  disposing  of  it  without  the  asost- 
ance  of  some  of  the  Common-law  Judges;  but^  with  regard 
to  the  decision  in  Arnold  v.  Ridge,  I  must  say,  after  giv- 
ing it  the  most  careful  consideration,  that  I  cannot  oome  to 
the  conclusion  at  which  the  learned  Judges  arrived  in  re- 
ference to  the  92nd  sectioiL  The  construction  they  pat 
upon  the  92nd  section  is  ttus :  they  say  the  92nd  section 
provideef,  that,  after  the  election  of  the  treasurer,  "  the  inter- 
est, dividends^  and  annual  proceeds  of  all  moneys,  dues,  diai- 
tels,  and  valuable  securities  "  (which  of  course  would  indnde 
all  choses  in  action,  stock  in  the  funds,  and  the  like)  bdong- 
ing  to  the  body  corporate,  are  to  be  paid  to  the  treasurer, 
and  aU  the  moneys  which  he  shall  so  receive,  are  to  be  ca^ 
ried  by  him  to  the  account  of  the  borough-fund,  *  and  such 
fund,  subject  to  the  payment  of  any  lawful  debt  due  from 
such  body  corporate  to  any  person,  which  shall  have  been 
contracted  before  the  passing  of  the  Act^  and  unredeemed, 
or  of  so  much  thereof  as  the  council  of  such  borough  from 
time  to  time  shall  be  required  or  shall  deem  it  expedient  to 
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redeem,  and  to  the  payment  from  time  to  time  of  the  in- 
terest of  so  much  thereof  as  shall  remain  imredeemed^"  (I 
will  omit  for  the  present  the  saving  clause  which  fdlows), 
•*  shall  be  applied '"  in  a  particular  way  there  mentioned. 
Now,  taking  that  clause  as  I  have  read  it,  the  interpretation 
|mt  upon  it  by  one  of  the  learned  Judges  of  the  Court  of 
Common  Pleas  and  acquiesced  in  by  at  least  another  is, 
that  it  was  meant  to  apply  to  mortgage  debts  alone.     It  is 
important  to  observe  this  circumstance  in  reference  to  the 
proviso  at  the  end  of  the  92nd  section,  because  the  inter- 
pretation seemed  in  a  considerable  degree,  as  it  appears  to 
me,  to  lead  to  the  construction  which  was  afterwards  put 
by  the  Court  upon  that  proviso,  viz.  that  it  refers  to  the 
saving  dause  which  follows  the  direction  that  the  fund  is 
to  be  subject  to  the  payment  of  all  lawful  debts,  and  not 
to  that  direction  itself.      I  do  not  know  that  the  atten- 
tion of  the  learned  Judges  was  called  to  the  case  before 
Lord  C<itteffiJiomi{(i)^  referred  to  in  the  case  in  the  Court 
of  Queen's  Bench  (6),  and  in  which  a  different  view  was 
taken,  although  merely  obiter  with  reference  to  the  92nd 
sectioiv  and  it  was  supposed  to  have  the  e£Eect  of  mak- 
ing tibe  borough  fund  subject  to  all  lawful  debta    With 
regard  to  the  inference  drawn  by  the  Court  of  Ccnnmon 
Fleas  from  the  occurrence  in  the  92nd  section  of  the  words 
'*  redeem  "  and  "  unredeemed  '*  in  reference  to  the  debts  in 
question,  it  \a  not  an  uncommon  phrase  to  apply  to  a  bond 
to  speak  of  it  as  being  "redeemed''  or  ''redeemabla"    In 
many  instances  it  will  be  found  to  be  provided,  when  tenders 
are  made  to  corporations,  that  the  bond  shall  be  "  redeem- 
able'' at  such  a  time  by  lot;  and  I  cannot  help  thinking 
that  the  construction  is  somewhat  narrow  which  restricts 
the  words  "  any  lawfiil  debt"  to  debts  charged  by  way  of 
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mortgage.  The  words  "  any  lawful  debt"  appear  to  me 
to  include  bond  debts  and  the  like  which  form  no  special 
charge,  and  if  so,  the  circumstance  of  such  a  coIutra^ 
tion  being  possible  would  at  once  account  for  the  proviso 
at  the  end  of  the  92nd  section,  which  provides  ''  That  no- 
thing in  this  Act  contained  shall  be  construed  to  render 
liable  to  the  payment  of  any  debt  contracted  before  die 
passing  of  this  Act  by  any  body  oorpOTate  any  part  of  the 
real  or  personal  estate  of  the  said  body  corporate  whid 
before  the  passing  of  this  Act  was  not  liable  thereto."  The 
early  part  of  the  92nd  section  had  provided  that  the  bo- 
rough fund  should  go  to  certain  purposes,  subject  to  the 
payment  of  all  such  debts  as  are  there  mentioned  That 
might  be  construed  as  creating  a  charge  of  all  such  debts 
upon  the  borough  fund.  No,  says  the  proviso  at  the  end 
of  the  section,  you  shall  not  charge  any  debt  upon  any  pro- 
perty upon  which  it  is  not  charged  before.  In  other  words, 
a  bond  debt  or  the  Uke,  which  can  only  be  recovered  by 
execution,  shall  not  touch  property  which  might  poaublyhe 
held,  by  force  of  those  words  "  subject  to  the  payment  of 
any  lawful  debt,  &c.,''  to  be  payable  out  of  all  the  funds  of 
the  corporation. 


I  come  now  to  the  saving  clause;  and  it  is  upon  this  that 
I  confess  I  have  not  been  able  distinctly  to  feUow  the  view 
of  the  learned  Judges.  The  words  are  these^  *' saving  all 
rights,  interests,  claims,  or  demands  of  all  persons  cr  bo- 
dies corporate  in  or  upon  the  real  or  personal  estate  of 
any  body  corporate  by  virtue  of  any  proceedings  either  at 
law  or  in  equity,  which  have  been  already  instituted,  or 
which  may  be  hereafter  instituted,  or  by  virtue  of  any  mort- 
gage or  otherwise.''  A  creditor  might  have  a  claim  against 
a  corporation,  which,  by  proceedings  at  law  thereafter  to  be 
instituted,  might  become  a  right  against  the  estate  real  and 
personal  of  the  corporation;  and  that  such  debts  were  in- 
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tended,  I  think  is  obvious^  for  the  clause  speaks  of  rights, 

interests,  claims,  or  demands  by  virtue  of  any  proceedings 

at  law  or  in  equity,  "or  by  virtue  of  any  mortgage  or 

otherwise."    And  so  far  I  have  the  decision  of  the  learned 

Judges  in  accordance  with  my  own  view  of  the  constructiox^ 

every  one  of  those  learned  Judges  having  held  that  the 

clause  enabled  any  anterior  creditor  to  take  proceedings  to 

enforce  his  rights  against  the  land  of  the  corporation,  unless 

such  rights  were  affected  by  the  subsequent  proviso  at  the 

end  of  the  section.    The  Lord  Chief  Justice,  after  reading 

the  saving  clause,  says : — "  If  the  clause  had  stopped  there, 

it  might  have  created  a  fund  out  of  which  a  debt  due  from 

the  old  corporation  might  have  been  levied;  for,  it  expressly 

saves  the  rights  of  those  who  had  rights  over  the  property 

out  of  which  in  part  the  fund  is  to  be  raised.     I  think  it 

does  mean  to  ^ve  an  execution  against  the  property  of  the 

corporation  to  creditors  who  have  a  right  to  enforce  it ;  and 

that  it  would  give  to  a  person  who  was  a  creditor  of  the 

corporation  before  the  passing  of  the  Act,  a  remedy  against 

property  acquired  by  the  corporation  since  the  passing  of 

the  Act"    So  far,  I  have  the  decision  of  the  learned  Judge 

entirely  in  accordance  with  my  own  view.     I  only  diS&r 

from  him  in  this  respect,  that  I  should  not  have  said  that 

the  92nd  section  ''gives'"  a  remedy  to  a  person  who  before 

the  passing  of  the  Act  was  a  creditor ;  but  that  it  '* saves'' 

(for  that  is  the  word  used  in  the  statute)  such  remedy. 

That  distinction  it  will  not  be  unimportant  to  observe  upon 

afberwarda    Then  Mr.  Justice  Mavle'e  judgment  is  to  the 

same  effect     He  says,  "  The  saving  is  general  in  its  terms. 

The  remedy  was  to  be  unlimited  as  to  debts  contracted 

since  the  passing  of  the  Act''  (that,  evidently,  must  be  a 

misprint  for  **  before  the  passing  of  the  Act ")  "  and  for 

that  purpose  it  was  necessary  to  have  a  general  saving. 

But  it  was  considered  not  right  that  the  old  creditors  should 

have  recourse  to  anything  but  the  old  property  of  the 
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borougL"  And  he  says  in  a  previous  part  of  his  judgment^ 
"  If  that  saving  had  stood  alone,  it  would  have  followed  that 
the  old  creditors,  though  at  the  time  their  debts  were  con- 
tracted the  corporation  possessed  no  property,  would,  by 
means  of  the  machinery  of  the  new  Act,  be  able  to  enforce 
payment  of  their  debts."  He  says,  it  saves  them  all  tbeir 
rights  anterior  to  the  Act  against  everything  acquired  or 
to  be  acquired,  as  soon  as  they  recover  a  judgment  And 
Mr.  Justice  CresaweU  says,  "  The  first  part  of  the  92nd 
section  requires  all  the  rents  and  profits,,  &c.,  to  be  paid  to 
the  treasurer  of  the  borough,  to  be  carried  to  the  borough 
fund.  That  would  apply  as  well  to  all  newly  acquired  pro- 
perty of  the  corporation  as  to  property  which  it  possesBed 
before  the  passing  of  the  Act :  and  it  might  well  be  supposed 
that  such  a  provision  would  protect  all  the  property  against 
the  execution  of  a  creditor:  therefore  it  was  thought  neces- 
sary to  introduce  the  saving  clause  upon  which  the  Plaintiff 
relies."  Then  he  says — and  this  seems  to  be  conclusive  as 
to  the  construction — "  As  the  first  part  of  the  section  applied 
to  aU  property,  the  saving  required  to  be  equally  extensive, 
and  apply  to  all  debts  whether  contracted  brfore  or  after 
the  passing  of  the  Act  But^  lest  it  should  be  supposed  that 
this  saving  was  intended  to  give  the  old  creditors  the  benefit 
of  having  recouj:^  to  after-acquired  property,  the  proviso  at 
the  end  is  introduced."  But  I  ask,  when  the  statute  only 
"  saves  "  rights,  why  should  we  say  it  **  gives  "  them  7 


The  learned  Judge,  after  having  said  that  the  right  is 
giAfen  by  the  92nd  section,  proceeds  to  say  that  the  Legis- 
lature, having  given  this  right,  was  apprehensive  that  the 
future  acquired  property  would  be  affected;  and  therefore 
they  passed  the  further  proviso  at  the  end  of  the  section, 
that  nothing  in  the  Act  contained  shall  be  construed  to 
render  liable  to  the  payment  of  any  debt  contracted  before 
the  passing  of  the  Act  by  any  body  corporate  any  part  of 
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the  real  or  personal  estate  of  the  said  body  corporate,  which 
before  the  passing  of  the  Act  was  not  liable  thereto. 

It  seems  to  me  that  this  proviso  never  could  apply  to  the 
saving  clause.  I  should  have  thought  it  impossible  success- 
fully to  contend  that  a  saving  would  give  any  further  right 
than  the  party  already  had.  **  Saving"  means  that  it  saves 
all  the  rights  the  party  previously  had,  not  that  it  gives 
him  any  new  rights ;  and  it  seems  to  me  impossible  to  say, 
that  a  proviso,  that  nothing  in  an  Act  contained  shall  be 
construed  to  render  liable  to  the  payment  of  any  debt  pro- 
perty which  was  not  liable  before,  can  have  any  application 
to  a  mere  saving  clause  contained  in  the  Act 

On  the  other  hand,  the  proviso  in  question  has  an  imme- 
diate and  satisfactory  application  to  the  previous  clause, 
which  enacts  that  the  borough  fund  is  to  be  subject  to  the 
payment  of  any  lawful  debt  contracted  before  the  passing 
of  the  Act  The  borough  fund  being  by  that  clause  made 
subject  to  such  debts,  unless  there  had  been  this  proviso  at 
the  end  of  the  section,  it  might  have  been  inferred  that  stock, 
copyholds,  &c,  were  to  be  subject  to  such  debts,  where  no 
judgment  could  attach.  It  seems  to  me  that  the  proviso  at 
the  end  of  the  section  was  inserted  with  the  simple  view  of 
meeting  that  very  case,  and  I  adopt  entirely  the  learned 
Judge's  view,  that  the  saving  does  save  to  the  creditor  all 
the  rights  he  had  before.  I  do  not  suppose  that  the  Legis- 
lature would  be  desirous  of  depriving  a  creditor  of  any  right 
which  he  previously  had,  though  it  would  not  be  very  unjust 
to  tell  him,  that,  with  regard  to  future-acquired  property, 
he  should  be  put  to  his  diligence  and  should  have  only 
what  he  had  got  already. 
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All  the  learned  Judges  agree  that  the  saving  is  general, 
and  applies  to  all  property,  whether  acquired  after  or  before 
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the  passing  of  the  Act.  But  where  I  venture  to  differ  from 
them  is,  in  their  application  of  the  proviso  at  the  dose  of  the 
92nd  section  to  the  saving  clause;  whereas  I  apply  it  to 
the  anterior  clause  ''  subject  to  the  pa3rmeBt  of  any  lawful 
debt ;'"  and  if  I  am  right  in  so  applying  it,  the  proviso  in 
question  would  have  no  effect  upon  the  saving  dause. 

The  learned  Judges  observe,  that  it  would  be  obvioody 
unjust,  when  the  L^islature  intended  to  hand  over  pro- 
perty to  a  public  trust,  to  hold  that  the  creditor  should 
have  a  remedy  upon  after-acquired  property,  whidi  he  did 
not  possess  at  the  time  of  the  passing  of  the  Act  But  the 
borough  fund,  as  contemplated  by  the  Act,  was  composed  of 
the  existing  property.  Future  property  could  only  be  ac- 
quired by  a  corporation  in  one  of  two  ways:  either  by  using 
its  own  property  or  by  way  of  gift,  and  there  is  nothing 
strange  in  the  supposition  that  the  Legislature  intended  that 
a  corporation  owing  debts  (whether  it  takes  by  bounty  or 
otherwise)  shall  provide  for  aU  the  old  debts  before  it  does 
anything  farther. 

Having  a  strong  conviction  upon  the  question,  I  have 
felt  it  right  to  express  it,  although  I  do  so  with  that  hesita- 
tion which  one  ought  to  feel  when  opposed  to  four  Judges 
as  competent,  or  more  so,  to  form  an  opinion  on  the  subject 
At  the  same  time,  I  feel  that  I  am  not  necessarily  interfering 
with  the  decision  of  those  learned  Judges.  Although  their 
judgment  may  stand,  I  may  still  hold  that  the  Plaintiff  in 
this  case  has  a  right  to  have  his  debt  paid  out  of  the  after- 
acquired  property. 


Dtcrte,  '^BiB  Court  doth  declare,  that  the  Plaintiff's  judgment^  dated  the  19t]i 

of  March,  1852,  in  the  pleadings  mentioned,  is  a  chaige  upon  all 

lands,  tenements,  rectories,  advowsons,  tithes,  rents,  and  heredita- 
ments, (including  lands  and  hereditaments  of  copyhold  or  customaiy 
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tennreX  ^  ^^ll  those  aequired  dnoe  as  before  the  pandng  of  the  Act 
of  the  6  &  6  Will  4,  i&titled  "  An  Act  to  provide  for  the  Begulation 
of  Municipal  Corporationfl  in  Enj^andsjid  WoUb,*  of  or  to  which  the 
Defimdanta,  the  mayor,  aldermen,  andbargesees  of  the  borough  of 
Oroiveaend  were,  at  the  time  of  entering  up  such  judgment,  or  are  now 
or  shall  at  any  time  hereafter  become  eeiaed,  poeseBaed,  or  entitled, 
for  any  estate  or  interest  whatever  at  law  or  in  equity,  whether  in 
poneesion,  reversion,  remainder,  or  expectancy,  or  over  which  the 
■aid  Defendants  had,  at  the  time  of  entering  up  such  judgment,  or  have 
at  any  time  since,  or  have  now  or  shall  at  any  time  hereafter  have, 
any  disposing  power,  which  they  might,  without  the  assent  of  any 
other  perscm,  exercise  for  their  own  benefit ;  and  doth  also  declare, 
that  such  judgment  on^t  to  stand  as  a  security  for  the  payment  to 
the  Plaintiff  of  interest  at  the  rate  of  5/.  per  cent,  per  annum  upon 
the  ten  several  sums  of  1002^  making  together  lOOOf.,  secured  to  the 
Plaintiff  by  the  mortgages  or  assignments  numbered  from  21  to  30 
both  inclusive  in  the  pleadings  mentioned,  now  due,  and  hereafter 
to  accrue  due,  to  the  Plaintiff;  And  it  is  ordered,  that  the  following 
accounts  and  inquiry  be  taken  and  made  (that  is  to  say) : — 
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1.  What  lands,  &c(ut  supra)  the  said  Defendants  were  at  the  time 
of  the  entering  up  such  judgment,  and  have  at  any  time  since,  or  are 
now  seised,  possessed,  or  entitled  of  or  to  either  at  law  or  in  equity, 
and  what  estate  or  interest  they  have  therein  respectively,  and  whe- 
ther the  same  are  subject  to  any,  and  if  any,  what  charges  or  incum- 
brances prior  to  the  Plaintiff's  said  judgment 


8.  An  account  of  what  is  due  to  the  Plaintiff  for  arrears  of  interest 
on  the  said  ten  said  several  sums  of  100^  each,  secured  by  the  said 
mortgages  and  assignments,  with  interest  at  the  rate  of  4L  per  cent 
per  annum  on  such  arrears  from  the  times  when  the  same  respect- 
ively became  due  and  payable,  and  for  his  costs  of  this  suit,  to  be 
taxed  as  hereinafter  mentioned ;  and  also  for  his  costs  at  law  of  and 
occasioned  by  the  action  brought  by  the  said  Plaintiff  against  the 
said  DefendimtB,  and  the  final  judgment  recovered  therein  as  men- 
tioned in  the  said  pleadings,  and  also  by  the  subsequent  proceedings 
horn  time  to  time  taken  by  the  said  Plaintiff  against  the  aedd  Defend- 
ants in  and  about  suggesting  upon  the  roll  in  the  said  action  the 
nonpayment  of  the  arrears  of  interest  as  breaches  of  the  condition  of 
the  said  bond  in  the  said  pleadings  mentioned.      t 

And  it  is  ordered,  that  it  be  referred  to  the  proper  Taxing  Mas- 
ter of  this  Court  to  tax  the  Plaintiff  his  costs  of  this  suit;  And 
it  is  ordered,  that  the  mayor,  aldermen,  and  burgesses  of  the  bo- 
rough of  Oravetend  do  pay  the  amount  that  shall  be  certified  to 
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be  doe  to  Um  Fljuntiff 'for  prindpal,  interest,  and  costly  iqx>n  Uk- 
ing  endi  eoeoimt  as  aforesaid,  to  the  naintiil^  witliin  nx  nontb 
after  the  Chief  Clerk  shall  have  made  his  eertifieate^  at  sach  time 
and  place  as  shall  be  therebj  appointed.  But  in  de&olt  of  the 
Defendants  so  payk^  to  the  Plaintiif  what  shall  be  certified  to  be 
due  to  him  for  principal,  interest,  and  costs  as  aforesaid  bj  the 
time  aforesMd,  it  is  ordered,  that  a  sufficient  part  of  the  laadi^  &c 
charged  with  the  said  judgment  as  aforesMd,  be  sold  under  the 
direction  of  the  Judge  to  whose  Court  this  caose  is  attadied,  sub- 
ject to  all  charges  and  incombranoes  thereon  prior  to  the  Flaintiire 
said  judgment,  if  any  sadi  there  be.  And  it  is  ordered,  tbat  the 
money  to  arise  horn  sadi  sale  be  paid  into  the  Bank  with  theprivitj 
of  the  Acooontant-General  of  this  Court,  to  be  there  -placed  to  the 
credit  of  this  causey  that  the  same  may  be  applied  in  payment  of  wfait 
shall  be  certified  to  be  due  to  the  Plaintiff  for  principal,  interest,  and 
costs  as  aforesaid.  And  in  the  meantime  it  is  ordered,  that  aproper 
person  be  appointed  to  reoeiye  the  rents  and  profits  of  all  the  UndB^ 
&c  of  or  to  which  the  said  Defendants^  the  mayor,  aldermen,  and 
burgesses  of  the  borough  of  Oraveaend  are  seised,  possessed,  or  enti- 
tled. And  it  is  ordered,  that  out  of  sudi  rents  and  profits  the  Be- 
ceirer  do  pay  to  the  Phdntiff  interest  at  and  after  the  rate  ot6L  per 
cent  per  annum  upon  the  said  ten  several  sums  of  1002L,  by  eqnslhalf- 
yearly  payments  on  liie  16th  day  of  April  and  the  16th  day  of  Octo- 
ber, in  every  year,  or  until  the  further  order  of  the  Court,  the  fint 
payment  to  be  made  on  such  of  the  said  days  as  shall  first  hai^ws 
next  after  the  Chief  Clerk  ahaU  have  made  his  certificate.  Anditis 
ordered,  that  the  Beceiyer  be  allowed  the  said  payments  in  paaeiDg 
his  accounts,  and  pay  the  balance  which  shall  be  certified  to  be  doe 
from  him  into  the  Bank  with  the  privity  of  the  said  Aooonntant- 
General,  to  be  there  placed  to  the  credit  of  this  cause.  And  it  le  or- 
dered, that  the  further  conmderation  of  this  cause  be  adjourned ;  and 
any  of  the  parties  are  to  be  at  liberty  to  apply  to  this  Court  as  they 
may  be  advised. 
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In  the  Matter  of  THE  10  &  11  VICT,  a  96;         AprUeihik 

m. 

AKD 

In  the  Matter  of  THE  TRUSTS  OP  THE  WILL 
OP  JOSEPH  WRIGHT,  deceased. 

Joseph  WRIOHT,  by  his  wUl,  dated  in  1811,  bequeath-  DomicO^ 
ed  to  trustees  a  sum  of  4500{.,  Navy  Annuities,  in  trust  to  ^Preneh  Law 
pay  the  dividends  thereof  to  hie  son  WiUiam  WrigJU,  for  JJ^^*^ 
life,  and,  after  his  death,  to  transfer  the  capital  unto  and         "TT  , 
equally  among  all  and  every  the  child  and  children  of  the  Engliihman, 
said  WiOUim  Wright,  which  should  be  Uving  at  the  time  of  S  &?h«* 
his  decease^  who  being  a  son  or  sons  should  attain  the  age  ^^^  ^^^' 

^^  — g  .-e      mate  child, 

of  twenty-one  years,  or  depart  this  life  under  that  age  leav-  born  in  Jounce 
ing  issue,  or  being  daughters  or  a  daughter  should  attain '^o^^  and 
that  age -or  marry,  to  be  divided  between  or  amongst  such  *^^^^''*^'**' 
children,  if  more  than  one,  in  equal  shares.  micil3  in 

France,  can- 
not,  on  bis 

The  testator  died  in  1814.  subeequent 

mamage  with 
the  mother  of 

WiUiam  Wright,  in  1801,  being  an  Engliahmcm  domi-  Jti^iX 

ciled  in  England,  married  Mary  Hanburgh,  and  had  by  «^ild  ^^ 

her  seven  children.     His  wife  died  in  February,  ]821.     Af-  of  the^rene4 

ter  her  death  in  1823,  William  Wright  went  to  France,  ^u^^ 

under  the  circumstances  stated  in  tie  judgment  in  this  case,  "^^  JJ^^" 

•d^dren  con- 
tained in  the  will  of  a  person  in  England. 

The  reasons  for  this  are — 

1.  That  marriage,  being  a  personal  contract,  is  like  other  personal  contracts  regulated  by 
the  law  of  the  domidl  of  the  party. 

2.  That  the  law  of  the  domicil  of  the  putative  &ther  attached  to  the  child  at  its  birth, 
and  by  that  law  its  bastardy  was  indelible. 

3.  That,  by  the  laif  of  France,  a  bastard  cannot  afterwards  be  made  legitimate,  if,  at  the 
time  of  its  conception,  the  parents  were  incapable  of  contracting  to  legitimatise  the  child  after 
its  biith,  and  a  domiciled  Sngliihman  could  not  bind  himself  by  such  a  contract. 

4.  That,  by  the  law  of  France,  a  bastard  can  never  be  made  legitimate  if  it  is  uncertain 
who  was  the  father:  and  a  domiciled  Engliekman  by  the  law  of  this  country  cannot>  for 
civil  purposes,  be  more  than  the  putaiite  father  of  a  bastard  child. 
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and  there  cohabited  with  Florentine  Mdanie  Soger,  of 
whom,  in  December,  1824,  was  bom  a  daughter,  who  was 
the  reputed  child  of  WiUiomi  Wright 

Subsequently,  at  8t,  Omer,  he  went  through  a  ceremony 
of  marriage  with  the  mother  of  the  child  before  an  Snglidk 
clergyman  not  duly  authorised  to  celebrate  marriages  abroad 

On  the  23rd  of  August,  1841,  a  ceremony  of  marriage 
heiweenWiUdmriWright  and  Florentine  Mdanie  Roger.dc- 
cording  to  the  English  form,  was  celebrated  at  Paris  before 
the  diaplain  to  the  British  Embassfy  thera 

On  the  19th  of  November,  1 846  (a),  WUbhrnWright  inter- 
married with  Florentine  Melanie  Roger  in  Pa/ris^  in  man- 
ner prescribed  by  the  French  law,  and  ^ideavoured  to  legi- 
timatise  her  said  child,  by  acknowledging  her  in  Uie  mode 
prescribed  by  the  law  of  France. 

He  died  at  St  Manide  on  the  5th  of  December,  1S51, 
leaving  only  two  of  the  children  of  his  first  marriage,  and 
the  daughter  of  his  second  wife,  surviving  him ;  the  other 
five  children  of  the  first  marriage  having  died  without  issue. 

The  two  children  of  his  first  marriage  claimed  the  whole 
of  the  legacy,  and,  on  the  other  hand,  the  daughter  of  the 
second  wife  claimed  to  be  entitled  to  one-third  share  of  it 

The  trustees  paid  the  fund  into  Court  under  the  10  &  11 
Vict  a  96,  and  cross  petitions  were  now  presented  by  the 
claimants  to  have  it  paid  out  to  them. 


Argummt.         Mr.  RoU,  Q.  C,  and  Mr.  Surrage,  for  the  elder  of  the  two 

(a)  NoTB. — ^For  the  purposes  of     time  domicfled  in  France.   S« 
this  report  it  mo^  be  assumed      the  judgment,  infina,  p.  608. 
that  William  Wright  was  at  this 
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surviving  doldren  erf  WHliami  Wright  by  his  first  mar-     '  isce. 

Wright's 
THie  children  of  WiUia/m  Wright  by  his  first  marriage       Trust. 

are  alone  entitled  to  this  legacy.     If  not,  then,  as  a  similar    judgment. 

power  of  legitimatising  children  exists  in  Scotland,  an  En- 

glishTncm  might  have  a  bastard  there,  then  marry  an 

English  wife  and  have  a  family  by  her,  and  afterwards 

marry  in  Scotland  the  mother  of  the  bastard,  and  make 

such  bastard  legitimate ;  and  the  consequences  of  such  a  state 

of  the  law  would  be  i&ightful. 

In  Kerr  v.  Martin  (a),  it  seems  even  to  have  been  held  in 
Scotland,  that  the  mother  of  a  bastard  there,  though  she  had 
married  another  person  not  the  father  of  the  bastard,  and 
had  by  such  husband  several  children,  might,  after  his  death, 
by  marriage  with  the  bastard's  father,  render  the  bastard 
legitimate.  That  case  was  cited  in  Shedden  v.  Patrick  (b), 
where  a  domiciled  Scotchman  having  a  bastard  child  in 
America  subsequently  intermarried  there  with  the  mother 
of  such  child,  and  the  question  was,  whether  such  child  was 
thereby  legitimatised  so  as  to  enable  him  to  succeed  to  his 
father's  property,  and  it  was  decided,  that  the  child  was  irre- 
versibly an  alien  from  his  birth,  and  therefore  could  not  hold 
laud  in  Scotland,  In  Collier  v.  Rivas  (c),  an  Englishman 
domiciled  in  Belgium  executed  a  testamentary  instrument 
there,  not  according  to  the  formaUties  of  the  Belgian  law ;  but 
it  appears  that,  notwithstanding  this,  the  Belgian  law  recog- 
nised such  will,  and  it  was  admitted  to  probate  in  England, 
In  BvrtwhisHe  v.  VardiU  (d)  Lord  Brougham  observes,  in 
giving  his  opinion,  "that  a  person  may  be  legitimate  for  all 
other  purposes,  and  yet  incapable  of  taking  land  by  descent" 
And  the  decision  in  that  case  was,  that  a  bastard  legitima- 
tised by  the  law  of  ScoUa/nd  could  not  take  as  heir  of  his 

(a)  1  Macq.  650,  n.  (c)  2  Cur.  855. 

(6)  Id.  612.  (d)  7  CI.  &  F.  955. 
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1856.  * 

In  re 

Wbioht's 

Tbxtst. 

Affftunent, 


father  lands  mEngUmd:  Anstmther  v.  Chalmer{a\  Pruse 
V.  Dewhurst  (6). 

Mr.  WiUcock,  Q.C.,  and  Mr.  Karalake,  for  the  other  child 
of  the  former  marriage: — 

Cited  also  Lloyd  v.  Lhyd  (c),  where  a  person  whose  do- 
micil  of  origin  was  unknown,  having  obtained  a  domicil  in 
France,  and  having  afterwards  married  there  a  French  wo- 
man, was  held  by  the  French  tribunals  to  have  estaUished 
between  himself  and  his  wife  the  communaut^  des  biens,  so 
that  his  personal  property  was  divided  among  his  children, 
some  of  whom  were  bom  before  marriage,  equally;  Munro 
V.  MuTWO  (d),  where  these  questions  are  said  to  depend 
mainly  on  the  domicil  of  the  &ther  at  the  time  of  the  con- 
ception, birth,  and  marriage  of  the  child. 

The  domicil  of  the  fiither  attaches  to  the  child  at  the  mo- 
ment of  its  birth ;  and  if  it  be  then  incapable  of  being  legiti- 
matised  by  the  law  of  such  domicil,  no  change  of  domicil 
afterwards  can  alter  that:  Munro  v.  Saunders  (e),  Stoiy's 
Conflict  of  Laws,  p.  938,  Shedden  v.  Patrick  (/),  where  Lord 
St.  Leonards  observes,  ''  Lord  Redeadale  says  it  is  stated, 
that  the  decision  of  this  case,  in  the  year  1 808,  was  because 
the  child  was  bom  an  alien — and  then  proceeds  to  ask, '  why 
was  he  bom  an  alien  T  Because  the  law  of  America  touch- 
ed him  at  his  birth,  and  the  retrospective  effect  of  the  law  of 
Scotland  could  not  alter  that  character  which  at  his  birth 
attached  upon  him." 

Then  the  intention  of  the  testator  who  made  this  will 
must  be  taken  to  be  to  give  a  benefit  only  to  those  children 


(a)  2  Sim.  1. 

(6)  8  Sim.  279;  4My.&Cr.76. 

(c)  13  Beav.  401,  n. 


{d)7CLh¥.  87a 
(e)  6  Bligh,  N.  S.  468. 
(/)  1  Macq.  632. 
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of  William  Wright  who  would  be  legitimate  aooording  to 
our  law :  WoMa  v.  Shrvm/pton  (a). 

Mr.  W.  M.  Jcumea,  Q.  C,  and  Mr.  WdUer,  for  the  daughter 
of  Mr.  Wright  by  his  French  wife : — 

This  is  a  question  of  the  construction  of  a  will,  on  what 
principle  it  is  to  be  determined  who  are  to  take  by  the  de- 
scription of  children  of  William  Wright  f  Are  they  only  to 
be  such  persons  as  come  under  the  denomination  of  children 
m  the  country  where  the  will  was  made?  Suppose  a  Scotch- 
man, having  a  family  of  children,  some  of  whom  were  legi- 
nmatised  by  his  marriage  subsequent  to  their  birth,  became 
domiciled  in  England,  would  not  they  be  as  much  his  chil- 
dren here  as  they  were  in  Scotland  ? 

[They  cited,  in  addition,  The  StraOmiore  Peerage  case(b), 
Rose  V.  Rosa  (c),  and  Lord  Nelson  v.  Lord  Bridport  (d).] 


1856. 

In  re 

Wbiobt^s 

Trust. 

Argument, 


Mr.  RoU,  Q.  C,  in  reply. 


Judgment  deferred. 


Vice-Chancellob  Sib  W.  Page  Wood: — 

Joseph  Wright  bequeathed  by  his  will  the  sum  of  40002. 
to  the  children  of  his  son  Willia/ifn,  who  should  be  living  at 
the  time  of  his  death,  and  the  question  is  simply,  who  are 
entitled  under  that  description.  At  the  time  of  his  death 
there  were  two  legitimate  children  of  William,  and  the  dif- 
ficulty is  created  by  the  claim  of  a  third  person  to  share  with 
them.  This  third  claimant  is  a  lady  who  was  bom  in 
Frcmce,  the  ofibpring  of  a  connexion  between  WHUa/m 
Wright  and  a  Frefoch  lady,  whom  he  married  twenty  years 
after  the  birth  of  this  child.     It  is  contended,  that,  by  the 


(a)  To  be  reported,  21  Beav. 
{h)  4  WUa.  &  S.,  App.  89. 


(o)  4  Wils.  h  a  289. 
\d)  10  Jar.  1043. 


May  7ih. 
Judgment. 
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^fect  of  that  marria^,.  the  Glaixoant  becaine  l^timatfi^  and 
/n  re        ^^^^  therefore,  she  is  entitled  to  partake  in  this  legacy  with 
^ubt!"      the  other  two  legitimate  children. 


Judgwt&H^ 


The  facts,  which  seem  to  me  to  be  established,  are,  that 
WiMiam  Wright  was  an  eccentric  person,  that  his  domicil 
of  origin  was  English,  that  he  went,  at  an  early  period  of 
his  life,  to  ScoUa/ad,  that  he  married  there,  and  there  is  no 
evid^xce  of  his  having  lost,  at  this  time,  his  English  domi- 
ciL  He  returned  to  En^/land,  and  had  an  establishment 
here,  and  was  Uving  here  with  his  wife  at  the  time  of  her 
death.  She  died  in  1821,  and  at  this  time  he  still  retained 
his  domicil  of  origin.  It  appears,  that^  upon  the  death  of 
his  wife,  he  was  distressed  at  finding  himself  considerably  in- 
volved in  debt  His  income  was  very  small,  his  property 
consisting  chiefly  of  a  life  estate  of  2002.  or  3001.  a  year,  and 
on  the  death  of  his  wife  he  was  astonished  to  find  debts  of 
which  he  was  ignorant  during  her  life,  as  she  had  managed 
everything  for  him.  In  consequence  of  the  discoveiy  he 
broke  up  his  establishment^  assumed  a  feigned  name,  and 
went  abroad  to  Dv/rikirk  to  avoid  his  creditors  for  a  time, 
but  with  the  honourable  intention,  which  he  ultimately  ful- 
filled, of  paying  off  his  debts,  as  he  should  be  able  to  do  so. 
In  July,  1823,  he  thus  went  to  France,  and  there  he  became 
acquainted  with  the  mother  of  the  claimant ;  and  the  claim- 
ant was  bom  in  such  time  afterwards  as  made  it  probaUe 
that  he  was  her  father — in  the  month  of  December,  1824. 

The  first  question  which  I  had  to  consider  was,  what  was 
the  domicil  of  WVUam  Wright  at  the  time  of  the  birth  of 
the  claimant;  and  I  think  tiiat  it  is  clear  that,  at  the  times 
of  the  conception  and  of  the  birth  of  this  lady,  the  domicil 
of  her  putative  father  was  En^Ush.  The  evidence  on  this 
point,  except  one  single  fact  which  is  somewhat  loosely 
stated,  is  all  one  way. 
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It  is  proved,  that  the  cause  of  his  leaving  Englcund  was 
his  being  involved  in  debt,  and  that  those  debts  were  not 
paid  off  until  1836;  and  there  is  no  evidence  of  any  declar- 
ation of  intention  to  alter  his  domical  until  1832  at  the  ear- 
liest, when  he  went  to  Pa/ris;  and  certain  conversaticms  which 
he  held  there  with  a  friend  about  returning  to  Englamd, 
are  proved.  He  lived  for  a  time  at  St.  Omer,  where  he  went 
through  a  ceremony  of  marriage  with  the  soother  of  the 
claimant,  which  was  ineffectual,  before  an  Ihigliah  clergy- 
man; but  that  shews  that  he  considered  himself  to  be  at 
that  time  English,  At  Dunkirk,  he  lived  for  a  time  in 
lodgbgs  and  became  a  teacher  there;  and  the  only  &ct 
which  is  in  evidence  to  rebut  the  presumption  of  his  domicil 
bemg  English,  is,  that  he  took  a  house,  which  he  was  to  oc- 
cupy, at  his  option,  (or  four  or  five  years,  at  a  rent  of  500 
francs,  and  which  he  gave  up  in  the  fifth  year.  I  think, 
therefore,  that  there  is  no  necessity  for  further  inquiry  on 
this  part  of  the  casa  I  assume,  in  &vour  of  the  claimant^ 
that  the  house  was  so  taken,  though  the  evidence  (m  that 
point  is  not  very  distinct;  but,  on  the  other  hand,  his  debts 
'mEngkmdwere  still  unpaid,  and  he  was  living  on  the  coast 
of  France  as  though  in  a  temporary  exile  only.  He  had  not 
yet  removed  to  Paris,  but  had  only  taken  a  house  for  a  pe^ 
riod  which  he  might  consider  would  suffice  to  enable  him  to 
discharge  his  debts  inEngUmcL  There  is  therefore  no  evi- 
dence that  his  domidl  was  other  than  English  at  the  times 
of  the  conoeption  and  birth  of  the  claimant. 


1856. 

In  re 

Wbioht'b 

Tbust. 


It  was  not  until  the  year  1832,  a  considerable  time  after 
her  birtih,  that  he  went  to  live  at  Pcvris;  and  then  there  is 
some  evidence  of  his  having  intended  to  establish  himself  in 
FrwnoSf  and  to  make  that  country  his  domicil;  and  it  was 
this  that  made  it  necessary  for  me  to  consider  my  judgr 
ment 


If  Willia/m,  Wright  had  remained  a  domiciled  English' 
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Wright'b 
Tbust. 

Judgment, 
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rnan,  it  would  have  been  clear  that  the  English  law  must 
have  been  applicable  as  well  at  the  birth  of  the  claiinant  as 
at  the  subsequent  marriage  of  William  Wright  with  her 
mother,  and  no  legitimisation  could  have  taken  place.  The 
difficulty  is  occasioned  by  a  conflict  of  evidence  with  refer- 
ence to  the  domicil  of  WiJUam  Wright  from  a  period  an- 
terior to  the  mahriage ;  and  for  the  purpose  of  my  judgment^ 
to  prevent  the  necessity  of  further  inquiry,  I  have  beea 
obliged  to  assiune,  that^  at  the  time  of  such  marriage,  WU- 
Ua/m  Wright  had  acquired  a  French  domicil. 

[His  Honor  here  noticed  the  evidence,  which,  he  observed, 
left  this  point  in  doubt] 

He  went  through  a  ceremony  of  marriage  in  1841,  at  the 
British  Embassy,  and  in  1846  he  married  the  clainuuit's 
mother  according  to  the  French  form.  He  died  in  1854, 
and  in  this  state  of  hcts  the  question  for  me  to  determine 
is,  whether  an  EngUshman  leaving  this  country  and  going 
to  Frcmce,  and  -there  having  an  illegitimate  child  by  a 
French  woman,  of  which  he  was,  as  we  should  say,  the 
putative  &ther,  afterwards  becoming  domiciled  in  France^ 
and  then  contracting  a  marriage,  first  at  the BritishEaLhajBsj, 
and  subsequently  according  to  the  French  form,  with  the 
mother  of  such  child  can,  under  such  circumstances,  legiti- 
matise  the  child  so  as  to  enable  it  to  take  by  that  description 
with  his  other  legitimate  children  under  a  gift  to  his  childroi 
generally  in  an  En^Uah  wilL 

That  being  the  state  of  the  case,  I  shall  first  consider  how 
the  courts  of  France  and  England  respectively  deal  with 
such  cases,  relating  to  persons  who  are  dearly  domiciled 
subjects  of  the  country  before  whose  tribunals  the  case  has 
to  be  determined. 


Some  points  are  clearly  settled 
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One  is,  that  the  law  of  the  domicil  follows  a  person  to 
another  country,  and  if  he  many  in  a  country  which  has  a 
different  law  as  to  marriage  from  that  of  the  country  of  his 
domicil,  the  marriage  must  be  celebrated  indeed  according 
to  the  law  of  the  country  where  he  resides,  but  its  efifect  is 
regulated  by  that  of  his  domiciL  In  other  words,  these 
questions  of  marriage  and  status  are  another  form  of  the 
doctrine  now  well  settled,  that  as  regards  all  personal  con- 
tracts the  law  of  the  domicil  must  prevail. 


1806. 


It  has  long  been  settled  in  France,  according  to  De  Conty'a 
case,  referred  to  in  Munro  v.  Munro  (a),  that,  if  a  domiciled 
Frenchman  has  a  child  bom  to  him  in  Englcmd,  and  sub- 
sequently marries  the  mother,  the  law  of  Frcmce  prevails, 
and  the  child  may  be  made  legitimate.  That  was  followed  in 
Munro  v.  Munro  (b),  which  was  the  decision  of  the  House 
of  Lords  sitting  as  a  Scotch  Court  of  Appeal,  and  determined 
that  a  domiciled  Scotchmcm  having  had  a  child  by  an  Eng- 
lish woman  and  having  subsequently  married  her,  the  law 
of  ScoUamd  applied  and  the  child  was  made  l^timata 

On  the  other  h%pd,  the  converse  doctrine  is  equally  well 
settled,  that,  if  a  person  affected  by  thje  law  of  EngUmd, 
having  an  English  domicil,  were  to  have  a  child  by  a 
woman  in  Framce  and  afterwards  married  her  in  France^ 
the  child  could  not  thereby  be  made  legitimate,  but  the 
law  of  England  would  apply  to  the  transaction. 

I  must  then  inquire  whether  the  case  which  I  have  now 
to  consider  has  ever  occurred  for  decision,  where  the  father 
was  domiciled  at  the  birth  of  the  child  in  Englcmd,  and  at 
his  subsequent  marriage  with  the  mother  was  domiciled  in 
France.  I  can  find  no  such  case.  Lloyd  v.  Lloyd  (c)  ytsa 
of  a  different  description,  because  there  the  domicil  of  the 


(a)  7  CL  &  F.  876. 
VOL.  U. 


(6)  Id.  842. 
BR 


(c)  13Beay.401,  n. 
K.J.    I 
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£either  at  the  time  of  the  birth  of  the  child  was  uncertam ; 
jnre  ^^^  tiie  Court  seems  to  have  held,  that,  as  his domicil of 
^uOT**  origin  was  uncertain,  he  must  be  taken  at  the  birth  of  the 
child  to  have  been  domiciled  in  France;  and  therefore  it 
was  a  case  of  a  person  who  had  a  French  domicil,  and  to 
whom  a  child  was  bom  before  marriage,  and  it  followed, 
of  course,  that  such  child  could  be  legitimatmed  upon  the 
subsequent  marriage. 


Jiidgmmt, 


Upon  principle,  then,  what  is  the  law  of  jPVance  as  to  I^- 
timisation  of  children  upon  a  subsequent  marriage  with  the 
mother?  I  disregard  at  present  the  particular  forms  required 
by  the  Code  for  this  purposa  There  have  heea  many  deci- 
sions in  Fra/nce  which  have  cleared  the  groimd  of  some  ques- 
tions which  still  remain  uncertain  by  the  law  of  Soothnd. 
The  Roma/ri  law  proceeded  wholly  upon  the  assumption  that 
the  subsequent  marriage  was  evid^ice  of  a  contract  existing 
at  the  time  of  the  connection,  of  which  the  child  was  the 
fruit ;  and  according  to  that  law  there  was  a  great  difficolty 
in  the  way  of  legitimisation,  if,  between  the  birth  of  the 
child  and  the  marriage  of  the  parents,  either  had  made 
another  marriage.  The  view  which  is  taken  of  the  question 
by  MerUn  in  his  Repertoire  de  Jurisprudence  is,  that,  in 
such  a  case,  legitimisation  was  impossible  by  the  Baman 
law.  The  French  law  has  got  rid  of  this  difficulty,  and 
Pothier,  in  his  Traits  du  Marriage,  pt  v.  ch.  2,  art  421, 
with  respect  to  an  intermediate  marriage  and  the  effect  of 
a  subsequent  marriage  with  the  father  of  the  bastard  upon 
the  theoiy  of  a  retroaction  back  to  the  period  of  the  con- 
ception of  the  child,  says :  "  La  fiction  de  cette  rdtrograda- 
tion  n'est  pas  absolument  n^cessaire  pour  la  Intimation: 
il  suffit  qu'on  puisse  favorablement  supposer  que,  lors  do 
commerce  que  les  parties  ont  eu  ensemble,  elles  out  eu  ce 
commerce  en  vue  du  mariage  qu'elles  se  proposai^t  alors 
de  oontracter:  que  Tune  des  parties  a  depuis  changide 
dessein  en  se  mariant  a  une  autre  personne ;  mais  qu'apr^ 
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la  difisoluiion  de  ce  manage,  elles  out  enfin  ex^out^  leur 
premier  dessein.'' 

But  it  is  very  important  again  to  go  back  to  the  theory, 
that  it  must  rest  upon  contract  in  some  way  or  other. 
Originally  the  RaiTmn  law  seems  to  have  founded  it  on  a 
much  more  intelligible  principle,  namely,  that  there  was  an 
inchoate  contract^  which,  when  perfected  by  marriage,  was 
drawn  back  to  the  period  of  the  commencement  of  the  con- 
tract^ and  so  the  child  was  made  legitimate;  but  that  an 
intermediate  marriage  intercepted  this»  and  in  effect  put  an 
end  to  the  contract 

It  is  clear,  that  it  was  treated  as  a  contract  both  by  the  i2o- 
mcm  and  Frenck  law,  for  these  laws  distinguished  the  case 
where  the  parties  at  the  period  of  their  original  intercourse 
were  not  in  a  portion  which  rendered  them  capable  of  marry- 
ing, and  in  such  case  the  child  could  not  be  made  legitimate. 
For  instance,  if  the  man  were  married  to  another  woman  at 
the^time  of  the  conception  of  the  child,  though  his  wife  died 
before  its  birth,  the  child  could  not  be  l^timatised ;  so,  if 
the  man  were  in  priest's  orders,  and  in  numerous  other 
cases.  If  there  were  any  disability  to  contract  a  marriage 
between  the  parties,  the  child  could  not  afterwards  be  made 
legitimate. 

Another  point  stated  by  Merlin  to  be  decided  is,  that,  if 
any  such  disability  existed,  the  same  effect  would  be  pro- 
duced though  the  other  party  was  entirely  ignorant  of  such 
disability,  as,  if  the  man  were  married  and  the  woman  was 
totally  unconscious  of  that  fact  the  child  could  not  be  made 
legitimate.  That  shews  that  the  law  must  depend  wholly 
upon  the  theory  of  a  contract.  But  for  this  last  case,  there 
might  be  some  doubt  whether  it  did  not  depend  in  some 
degree  upon  the  immorality  of  the  transaction.     Some  of 

BR2 


1856. 

Inr€ 

Wright's 
Tbubt. 
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1866.        the  authorities  do  mention  that  as  a  reason,  but  it  cannot 
In  re        be  SO  if  the  rule  is  the  same  where  one  of  the  parties  is 
^BUBT  *      totally  ignorant  that  the  intercourse  was  adulterous. 


Judj/mtfU, 


Another  point  determined  by  the  law  of  Fra/nce  is,  that 
although  the  party  may,  at  the  time  of  the  subsequent 
marriage,  recognise  the  child  as  his  own,  yet  if  it  can  be 
shewn  that  the  child  was  not  his,  or  that  it  was  a  matter  of 
doubts  the  legitimisation  does  not  take  plaoa  This  is  laid 
down  in  Merlin's  Repertoire  de  Jurisprudence,  Art  L^- 
time,  p.  37  (a),  the  case  ofAntome  Salaiove,  where  it  is  stat- 
ed that  he  declared,  "  qa'k  regard  des  deux  en&ns  qu'il  a 
reconnus  il  croit  y  avoir  bonne  part>''  leaving  it  to  be  in- 
ferred that  they  might  be  the  children  of  othera 


(a)  La  reoonnaissanoe  mdme 
la  plus  authentique  n'op6rendt 
rien  en  faveor  des  en&ns,  et  le 
manage  ne  lea  16gitimerait  pas, 
s'il  6tait  pTonv6  qu'ils  n'ont  pas 
ponr  pdre  celai  qui  lea  reconnatt 
poor  sien  an  moment  oiH  il  6pou8e 
lear  mdre.  Voici  one  espdce  qni 
s'est  presentee  k  oe  sujet  an  Par- 
lement  de  Paris, 

En  1652,  il  natt  du  marquis 
de  Termes  et  de  Marie  LawrefUf 
un  b&tard,  que  I'on  haptise  sous 
lenrs  noms ;  Antoine  Salnove  en 
est  parrain. 

En  1661,  Antoine  Salnove 
6pon8e  Marie  Laurent,  et  declare 
dans  le  contrat  de  manage  que 
lea  deux  enfana  dont  on  vient  de 
parler  sent  de  lui.  Ausaitdt  son 
pdre  et  sa  mdre  ae  ponrvoient 
devant  Tofficiel,  pour  faire  de- 
clarer ce  manage  nul,  (Utendu 
PaUianee  epirituelle  qu'ayait  con- 
tracts Antoine  Salnove  avec  sa 
pr6teudae  femme,  en  tenant  aur 


lea  fonda  de  baptdme  I'en&nt  ii6 
d'elle  et  da  marquia  de  Termet. 

Dana  le  oonra  de  la  proc6diire^ 
Antoine  Salnove  et  sa  femma 
aont  interrog6a  sur  le  fiut  de 
aavoir  ai  celle-ci  n*a  point  ea 
d'antrea  mauvaiaea  babitadM. 
Antoine  Salnove  r6pond  que  de- 
puis  le  tempa  de  aon  manage,  il 
ne  croit  paa  que  aa  femme  ait  ea 
affiure  ^  d*autre  qn'lt  Ini ;  etqiA 
I'dgard  dea  deux  en&na  qnll  a 
reconnuB,  il  croit  y  avoir  bonne 
part.  Quant  ^  la  femme,  elle 
ditqu'elle  n*est  tenue  de  r^poodre 
de  cea  &it8  qa*lL  son  man,  et 
qu*il  en  sait  la  vMti. 

Aprda  d'autrea  prooddnrei 
qu*il  eat  inutile  de  ddtailler  ici» 
et  une  r6it6ration  aolennelle  da 
manage,  en  vertu  d'une  diapente 
du  Pape,  sentence  intervient  aa 
ch&telety  qui  oonfirme  k  Marie 
Laurent  la  qnalit6  de  TeoTv 
d* Antoine  Salnove,  et  ordonne 
que  lea  extraita  baptiataires  dee 
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Now  the  state  of  the  English  law  on  the  subject  is  to  some 
extent  clear.  As  to  children  bom  in  wedlock,  ever  since  the 
decision  in  MrtwhisUe  v.  VardiU  (a),  it  has  been  acknow- 
ledged that  the  Statute  of  Merton,  20  Hen.  3,  though  in 
terms  confined  to  an  inheritance  in  land,  is  declaratory  of 
the  law  as  it  then  existed ;  and  that^  according  to  the  Eng- 
li^  law,  a  child  not  bom  in  wedlock  is  filius  nuUius;  and  it 
is  impossible  for  an  EngUshma/n,  as  long  as  he  remains  sub- 
ject to  the  laws  of  England,  to  render  such  a  child  l^timata 
The  oi&pring  of  any  woman  not  married  cannot  be  attribut- 
ed to  any  particular  fiE^ther  in  Englcmd  except  for  certain 
criminal  purposes  in  bastardy.  There  is  no  connection  be- 
tween the  father  and  the  child,  and  nothing  done  by  the 
father  afterwards  can  improve  the  condition  of  the  child. 


18.56. 
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Then  the  question  arises,  whether  this  law  is  to  be  applied 


enfims  nte  en  16fi4  seront  r6for- 
m^  sous  le  nom  de  oe  dernier. 

Mais  sur  Tappel  des  hdritiers 
oollat^raox,  arrdt  du  13  fSvrier, 
16^4,  conforme  auz  condnsions 
de  M.  l'Avocat-G6n6ral  Talotiy 
qui,  &isant  droit  sur  le  chef  de 
la  sentence,  qui  ordonne  la  r6^ 
formation  des  extndts  baptis- 
taires,  met  Tappellation  et  ce 
dont  est  appel  an  n6ant ;  6men- 
dant  mauitient  les  appelans  en 
possession  des  biens  d'Antoine 
Salnove;  la  sentence  an  surplus 
Bortissant  son  effet. 

Les  motife  de  cet  arrdt  ont 
6t6,  que  Marie  LatwerU  s'6tait 
coDstamment  pro6titu6e  ^  plu- 
Bieurs,  pnisqne  le  marquis  de 
Termes  en  avait  eu  un  enfant  en 
1652,  et  que  les  enfans  n6s  en 
1654  devaient  encore  dire  pr6. 
som^  du  mdme  pdre,  puisque 
leursextraits  baptistaires  6taient 


con^^  en  son  nom ;  qu'enfin 
Antoine  Salnove  n'avait  pas  dit 
dans  son  inteirogatoire  que  oes 
enfans  ^taient  de  Ini,  mais  senle- 
ment  qu*il  y  avait  eu  h<mne 
part,  ce  qui  signifiait  que  d*au- 
tres  ponvaient  y  avoir  contribn6 
aussi  bien  que  luL  Toutes  oes 
circonstances  r^unies  Pont  em- 
port6  sur  la  declaration  faite  au 
contrat  de  manage,  et  cette  de- 
cision est  trdsjudicieuse:  ''car 
il  se  trouve  des  hommes  telle- 
ment  aveugl^s  et  abandonn68 
dans  le  d^sordre,  que  pour  com- 
plaire  k  une  femme  proBtitu6e, 
ils  adopteraient  pour  ainsi  dire, 
par  un  mariage  subsequent,  des 
enfans  de  toutes  sortes  de  con- 
jonctions,  ce  qui  sendt  d*une 
dangereuse  oons6quence  dans  le 
public." 

(a)  7  CI.  &  F.  895. 


608 


CASES  IN  CHANCERY. 


1866. 

In  re 

Wrioht'b 
Tbubt. 

Judfftnmt. 


to  the  child  of  an  Engliahwnn  residing  in  a  foreign  conntrjr, 
and  having  a  child  bom  to  him  of  a  woman  in  that  cotmtry; 
and  this  pointy  to  a  certain  extent^  is  a  novel  one.  It  was 
not  determined  in  Shedden  v.  Patrick  (a).  There,  on  the 
question  in  the  first  case,  it  was  assumed  that  the  domicfl 
of  the  party  was  A'mericcm,  and  thereupon  all  the  oonse- 
quenoes  followed  necessarily,  and  of  course  the  child  would 
be  illegitimate,  because  it  was  so  by  the  law  of  the  oountiy 
where  his  &ther  was  assumed  to  be  domiciled.  In  the 
second  case  of  Shedden  v.  Patrick  (a),  the  Court,  for  the 
purpose  of  considering  whether  there  was  any  fraud  in  mf- 
pressing  the  fact  that  ihe  domicil  -weus  Scotch,  assumed  that 
it  was  Scotch,  and  then  the  Plaintiff  was  an  alien  unlees  he 
could  avail  himself  of  the  statutes  which  enact  that  the 
child  of  a  natural-bom  EngUsh  subject  is  an  English  sub- 
ject, though  bom  out  of  the  jurisdiction;  and  therefore,  the 
question  to  be  determined  was,  what  was  the  paternity  of 
the  child,  and  whether  he  was  bom  of  an  English  &ther; 
and  it  was  held  that  he  was  not,  and  the  reason  for  that 
was,  as  expressed  by  Lord  Redesdale,  because  at  the  moment 
of  his  birth  the  American  law  touched  him,  and  at  his 
birth  it  could  not  be  said  that  he  was  the  child  of  an 
English  father.  Lord  Brougham's  view  was,  that>  admit- 
ting that  the  law  of  the  domicil  must  be  followed,  the  effect 
of  a  Scotch  marriage  is  not  to  render  a  child  previously 
bom  legitimate  ab  initio,  looking  to  the  circumstance  of 
the  possibility  of  an  intermediate  marriage,  and  the  mis- 
chievous consequences  of  holding  the  child  to  be  rendered 
legitimate  ab  initio,  and  therefore  the  law  would  touch  him  at 
his  birth,  and  having  once  taken  effect  he  is  an  alien,  and  that 
is  indelible.  That  does  not  necessarily  involve  the  indelibility 
of  bastardy.  It  might  be  held  that  the  comity  which  one  na- 
tion extends  to  another  would  not  reach  this  state  of  alienage. 
The  state  would  claim  its  subject     The  question  of  the  in- 


(a)  1  Macq.  612. 
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delibility  of  bastardy,  therefore,  did  not  come  into  considera-        i856. 
tion  in  that  case ;  but  it  was  a  good  deal  discussed  in  Munro      "^  j^^  " 
V.  Munro  (a),  and  observations  were  made  in  that  case  by      Wrioht's 

Lord  Cottenhami,  which  are  very  important     In  p.  878,  he         ' 

is  reported  to  have  said,  "  If  a  domiciled  ScotchTnan  be  in  •M^'w*'- 
the  habit,  for  business  or  pleasure,  of  passing  part  of  his 
time  beyond  the  border,  and  some  of  his  children  are  bom 
within  and  some  without  the  Umits  of  ScoUand,  can  it  be 
the  law  that  a  subsequent  marriage  should  legitimatise  some 
only  of  his  children,  and  leave  the  rest  illegitimate  ?  It  has 
been  assumed  in  argument  that  any  of  such  children  bom 
in  a  country  which  allowed  legitimation  per  subsequens 
matrimonium  would  be  legitimate  in  ScoUamd,  but  not  if 
bom  in  Englarid  or  in  any  other  country  which  did  not 
recognise  such  legitimation.  This  argument  is  foimded 
upon  the  supposed  indelibility  of  bastardy,  and  seems  to 
have  its  origin  in  the  circumstance  of  some  very  learned 
persons  having  used  expressions  applicable  to  English  law 
upon  a  question  of  purely  Scotch  law.  If  ETigliah  parents 
have  a  child  bom  in  another  country,  could  the  legitimacy 
of  such  child  in  England  be  aflFected  by  the  law  of  such 
country  ?  The  effect  of  a  Scotch  marriage  must  be  judged 
of  with  reference  to  Scotch  law;  and  that  ]aw  not  only  does 
not  admit  the  doctrine  of  the  indelibility  of  bastardy,  but^ 
on  the  contrary,  holds  that  no  bastardy  is  indelible  unless 
the  parents  were,  at  the  time  of  the  birth,  incapable  of 
marrying.  If,  therefore,  the  law  of  Engkmd  be  imported 
into  the  consideration,  the  effect  of  the  Scotch  marriage  is 
judged  of  not  by  the  law  of  Scotland,  but  by  the  law  o{  Eng- 
land. In  this  view  of  the  law  of  ScotUmd,  all  the  learned 
Judges  of  the  Court  of  Session,  with  the  single  exception  of 
the  Lord  President,  concurred ;  and  he  founded  his  dissent 
upon  the  rule  of  the  law  of  England  as  to  the  indeUbility  of 

(a)  7  CI.  &  F.  ^42. 
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bastardy,  and  upon  expressions  of  English  lawyers.  Bat 
he  adds,  'in  the  case  of  JRaae  v.  B088,  I  stated,  in  my 
opinion,  that  I  would  not  take  the  law  £rom  such  an  ex- 
treme case  as  that  of  a  woman  taken  suddenly,  and  perhi^ 
prematurely  in  labour,  whilst  travelling  in  EngUvnd  with 
or  without  her  paramour,  and  brought  to  bed  of  a  bastard 
there,  and  then  returning  with  it^  on  her  recoreiy,  to  Scd- 
land.  That  is  an  extreme  case,  and  what  might  be  the  law 
as  to  it  we  must  endeavour  to  settle  when  the  case  00C111&' 
Beyond  all  doubts  a  child  so  bom  would  be  affected  with 
indelible  bastardy  in  Englcmd,  and  if  that  is  to  regulate 
his  status  in  Scotland,  the  peculiar  circumstances  refoied 
to  would  not  make  an  exception  in  his  favour/' 

Those  observations  are  very  important  as  shewing  Lord 
Cottenham'a  view  to  be,  that  a  domiciled  Scotchm/an  carries 
with  him  into  another  country  the  law  of  Scotland,  as  to  all 
personal  contracts  into  which  he  may  enter.  If  he  have  a 
child  bom  in  England,  the  place  of  its  birth  has  nothing  to 
do  with  the  law  of  its  domicil. 

In  the  case  before  me,  no  importance  can  be  attributed 
to  the  &ct  of  the  mother  being  d^  French  woman.  A  domi- 
ciled EngUshman  having  a  child  before  marriage  in  any 
part  of  the  world  by  a  woman  of  any  other  nation,  the 
legitimacy  or  ill^timacy  of  that  child  must  be  determined 
by  the  law  of  his  domicil..  How  can  such  -a  question  be 
affected  by  the  law  of  any  other  country  in  which  the  child 
may  happen  to  be  bom.  The  importance  of  De  CoTdys 
case  and  Munro  v.  Munro  (a)  is,  that  they  decide  a  doubt 
which  seems  to  have  been  floating  in  the  minds  of  several 
Judges  of  eminence,  as  to  whether  the  place  of  birth  did 
not  affect  the  domicil  of  the  child. 

In  Munro  v.  Munro,  the  Lord  President  in  the  court 

V)  7  CI.  &  F.  642. 
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below  said,  that  he  could  not  conceive  what  the  law  of  the 
domicil  had  to  do  with  it,  the  child  was  bom  in  England^ 
and  of  whatever  countiy  the  &k\beT  might  be  could  not 
make  any  differenca  He  was  bom  in  a  country  in  which  a 
child  bom  out  of  wedlock  is  a  bastard.  That  was  an  eiix>r 
which  had  been  dealt  with  long  ago  by  the  Frenck  courts, 
and  their  decision  was  recognised  in  Munro  v.  Munro  (a) ; 
and  Lord  GotUnhwin  says,  applying  that  to  the  case  of  Eng- 
lish parents  who  have  a  child  bom  in  another  country,  its 
domicil  of  origin  must  be  the  same  as  that  of  its  parents. 
That  seems  also  to  have  been  kept  in  view  in  Lord  Bedes- 
dale's  observations  in  the  first  case  ofShedden  v.  Patrick  (6). 
He  assumes  the  father  to  be  domiciled  in  Englcmd;  and  in 
The  Strathmore  Peerage  case  (c)  he  says,  "  My  Lords,  I 
appvehend  that  that  is  the  tme  ground  of  the  decision — he 
was  an  alien,  and  that  character  could  not  be  altered  by  the 
retrospective  effect  of  the  law  of  Scotland;  so  I  apprehend 
that  this  child  was  bom  illegitimate  according  to  the  law  of 
the  country  in  which  he  was  bom,  according  to  the  condition 
of  hiB  mother  of  whom  he  was  bom,  and  according  to  the 
state  of  his  father,  who  was,  at  the  time,  a  person  unques- 
tionably domiciled  in  Engkmd"  Everything  there  con- 
curred He  was  bom  in  England  of  an  English  mother, 
and  his  fiE^ther  was  domiciled  in  England,  In  Munro  v. 
Mv/aro  (a),  the  converse  was  the  case.  The  place  of  the 
birth  and  of  the. marriage  were  immaterial,  the  domicil  was 
material 
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Meiiva,  in  his  Questions  de  Droit,  Art  Legitimation,  p. 
171,  gives  his  view  of  the  law  in  this  manner.  He  asks, 
"Quel  est,  en  France,  I'^tat  d'un  en&nt  naturel  ne  en 
Angleterre,  d'un  Anglais  et  d'une  Anglaise  que  se  seront 
rnari^  dans  leur  patrie  apr^  sa  naissance  ?"  And  to  this 
question  he  answers,  that,  of  coui*se,  the  French  courts 


(r/)  7  CI.  &  F.  842.     (h)  IMacq.  .53o.     (' )  4  Wils.  &  S.,  App.  94. 
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would  hold  such  child  to  be  illegitimate ;  then  he  asks,  what 
would  be  the  state  of  such  an  illegitimate  child  bom  not  in 
Englcmd  but  in  France;  and  concludes,  that  it  must  equally 
be  illegitimate,  and  that  is  the  only  point  on  which  iheie 
might  be  some  doubt,  except  for  Munro  v.  MunTo{a)f  which 
has  settled  that  question:  It  has  been  contended,  that  there 
is  a  difference  between  a  child  bom  in  a  country  where  bas- 
tardy is  indelible  and  where  it  is  not,  and  here  the  child  was 
bom  in  France,  where  there  is  no  such  indelibility ;  but  if 
the  law  of  the  Other's  domicil  is  to  apply,  the  case  is  iden- 
tical with  that  of  an  English  parent  having  a  child  before 
marriage  in  this  country  by  a.  French  woman,  and  attempt- 
ing afterwards,  by  a  marriage  in  France,  to  render  that 
child  legitimate.  On  every  point  of  principle,  the  law  of 
the  fitther's  domicil  having  fastened  on  the  child,  I  am  dri- 
ven to  this  dilemma :  If  the  child  be  Intimate,  it  is  the 
child  of  one  who,  at  its  birth,  was  a  domiciled  En^liahman; 
but  if  that  is  admitted,  and  it  is  conceded  that  the  child  was 
bom  before  marriage,  it  must  be  illegitimate,  for  it  has  no 
father  by  the  English  law,  and  nothing  can  afterwards  esta- 
blish any  relationship  between  the  putative  father  and  the 
child. 

Again,  placing  the  legitimacy  on  the  foundation  of  a  con- 
tract at  the  conception,  the  French  lawyers  hold,  that  if 
there  is  any  obstacle  at  the  time  of  the  conception  of  the 
child  it  can  never  be  made  legitimate;  and  as  a  contract 
that  the  child  should  be  afterwards  rendered  legitimate  bj 
marriage,  could  not  be  entered  into  by  a  domiciled  Englisli' 
man,  the  child  must  necessarily  be  illegitimate,  and  must 
belong  to  the  mother,  and  it  would  be  immaterial  that  she 
was  ignorant  of  that  legal  obstacle.  So  again,  looking  to  those 
other  cases  in  which  it  has  been  held  that  the  courts  mFrance 
will  not  allow  a  child  to  be  rendered  legitimate  where  it  is 
uncertain  who  the  father  was,  and  as  the  English  law  says, 


(r()  7  CI.  &  F.  842. 
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that  in  the  case  of  the  child  of  an  unmarried  woman  the  Ei- 
ther never  can  be  ascertained,  it  therefore  follows,  that^  even 
according  to  the  French  law,  the  child  in  this  case  could 
not  be  made  legitimate.  This  case,  therefore,  seems  to  me 
to  be  conclude  by  the  current  of  authorities,  especially 
since  the  decision  in  Mtmro  y.  Munro  (a),  and  I  must 
hold  this  lady  to  be  illegitimate.  [His  Honor  then  ob- 
served that  the  formalities  required  by  the  French  law  for 
the  legitimisation  of  the  child  did  not  seem  to  have  been 
duly  observed,  as  there  had  not  been  a  proper  recognition 
of  the  child  by  both  the  parents ;  and  he  continued : — ] 
It  is  said  that  the  marriage  in  1 844  was  not  a  valid  marriage ; 
but  though  the  father  was  domiciled  in  England,  the  Act 
of  Parliament,  46  Geo.  4,  a  91,  enables  him  to  marry  at  the 
British  Embassy,  and  has  no  reference  to  the  wife  being 
an  Englishwoman  or  a  foreigner ;  and  I  must  hold  that 
marriage  to  have  been  good.  If  so,  the  recognition  of  the 
child  was  not  then  made.  There  may  be  a  conflict  of  laws 
in  all  cases  depending  on  positive  statute,  as  if  an  EngUsh" 
man  were  to  many  his  former  wife's  sister  in  Frcmce,  such 
marriage  could  never  make  her  his  lawful  wife,  though  by 
the  French  law  such  marriages  are  valid.  Those  are  con- 
flicts of  law  which  cannot  always  be  avoided. 
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I  will  mention  one  or  two  of  the  extreme  inconveniences 
which  would  result  if  the  law  were  otherwise  than  as  I  have 
held  it  to  be.  If  a  domiciled  Englishman,  being  the  puta- 
tive father  of  an  illegitimate  child,  could  afterwards  legi- 
timatise  such  child,  the  consequences  would  be  most  serious, 
because  the  doctrine  must  apply  not  merely  to  children  by  a 
foreign  woman.  But  if  he  had  children  by  a  foreign  or  an 
Englishwoman  and  aft;erwards  domiciled  himself  in  France, 
he  could  then,  by  marriage,  make  them  all  legitimate. 
Suppose,  as  here,  that  a  bequest  was  made  by  the  will  of 


(a)  7  CI.  &  F.  876. 
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some  third  person  to  A/s  children,  by  oor  law  such  a  gift 
takes  effect  in  favour  of  Intimate  children  only.  The 
testator  may  have  known  that  the  father  of  the  objects  of 
his  bounty  had,  besides  his  legitimate  children,  six  or  fleven 
iUegitimate  children,  and  that  these  would  not  be  included. 
Is  the  &ther  of  them,  by  a  subsequent  marriage  in  France, 
to  give  them  the  capacity  to  share  in  the  benefit  of  tbe 
bequest?  It  may  be  said,  that  similar  results  follow  in 
Frcmce  and  in  ScoUcmd;  but  then,  that  is  by  the  law  of 
those  countries,  and  testators  are  aware  of  that  law.  Wby 
is  a  testator  in  England  to  assume  that  the  parent  of  his 
legatees  may  introduce  ill^timate  children  to  share  with 
them,  which  he  could  not  do  by  the  law  of  this  oountiy? 


It  seems  to  me  that  such  consequences  would  be  ex- 
tremely serious  and  little  suited  to  the  law  of  this  countiy; 
and  I  think,  as  Lord  Oottenha/m  says  in  Munro  v.  Munro{a\ 
the  question  in  such  cases  must  be,  can  the  l^timisation 
of  the  children  be  effected  in  the  country  in  which  the  &tiber 
is  domiciled  at  their  birth,  for  their  legitinuu^  must  be  de- 
cided by  the  law  of  that  country  once  for  alL 


(a)  7CL&F.842. 
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In  the  Matteb  of  THE  CLERGY  SOCIETY;  Junt  ith. 

▲ND 

Of  THE  lO&ll  VICT.  c.  96. 
Mary  OROOBY,  late  of  SvrmcUm,  in  the  county  of  WW-OWie- 

able  BequeU — 

Wilts,  widow  of  the  Bev.  James  Orodby,  who  died  in  March,  ExtHnneBvi- 
1854,  made  her  will  in  1855,  containing,  among  others,  the  ^^^    ^ 
following  bequests:—  B^^^of 

sams  of  stock 

**  I  give  and  bequeath  to  the  following  societies  or  insti-  ing  ZtA^fH 
tutions,  established  or  carried  on  in  London,  the  several  JtuSumIc* 
legacies  or  sums  next  hereinafter  mentioned ;  (that  is  to  say),  JMlding  Sa- 
to The  Church  BuUdvng  Society  the  sum  of  2000Z.  32.  per  gySodety,  f%« 
Cent  Consolidated  Bank  Annuities,  to  Tlie  Clergy  Society  ^^^S^ 
the  like  sum  of  2000J.  like  Annuities,  to  The  Society  for  Pro-  ^^^ 
mating  Christian  Knowledge  the  like  sum  of  20002.  like  C^wxh  Mi9^ 
Annuities,  to  The  Church  Missionary  Society  the  sum  of  ^^d  The 
lOOOL  like  Annuities,  and  to  The  Clergy  Orphxm  Society  ^^.^^^ 
the  sum  of  20002.  like  Annuities;  and  my  desire  is,  that,  if  ^^ no  •<>- 

oiety  EDswei^ 

I  should  not  be  possessed  of  a  sufficient  amount  of  31.  per  ing  the  de- 
Cent  Consolidated  Annuities  at  the  time  of  my  death  to  ^rucia^ 
answer  and  pay  the  said  several  legacies  and  specified  ^^'^uTT 
amounts  of  stock,  my  executrix  shall  purchase  or  make  up  trmaio  evi- 
the  same  out  of  my  residuary  personal  estate  hereinafter  be-  not  be  receiv- 
queathed.     And  I  direct  the  said  several  amounts  of  stock  thAt^by^hat 

to  be  paid  or  transferred. to  the  treasurers  or  other  properly  "*"*«»  *  ?*^- 
^  r    x-      J    ntynotm 

authorised  officers  of  the  said  societies  for  the  use  and  bene-  Lcndwn  waa 
fit  thereof  at  the  expiration  of  twelve  months  after  my  de-      nia'  \ 

cease."  ^^^  a  scheme 

oy  pres  must 
be  directed, 

The  testatrix  appointed  her  sister  her  residuary  legatee  ^ugf^^d^'e 
and  executrix,  who,  aft«r  the  death  of  the  testatrix,  not  be-  in  the  pre- 

senoe  of  the 

ing  able  to  satisfy  herself  what  society  was  intended  by  Attorney- 

Qeneral. 
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"  The  Clergy  Society  "  mentioned  in  the  will,  transfened 
the  20002.  stock  bequeathed  to  the  Clergy  Society  into 
Court,  under  the  Trustee  Relief  Act,  upon  an  afl5davit»  in 
which  she  stated,  that  she  "  had  reason  to  think  "  that  the 
society  intended  was  "  A  Society  or  Charity  for  the  Rdief 
of  the  Widows  and  Orphans  of  Clergymen  and  their  For 
TwUies/'  within  the  diocese  of  OUyucester,  to  which  the  tes- 
tatrix and  her  late  husband  were  for  many  years  contribu- 
tors. 


A  petitition  was  now  presented  by  *'  The  Friend  ofik 
Clergy  Corporation  *'  claiming  the  fund.  This  society  was 
founded  in  London  in  1849,  by  the  name  of  "  The  Frund 
of  the  Clergy  Society"  and  had  since  been  incorporated  by 
Boyal  charter.  Its  objects  were  to  pension  widows  and  or- 
phan unmarried  daughters  of  clergymen,  and  also  to  afford 
temporary  assistance  to  necessitous  clergymen  and  their 
families.  It  was  often  called  "  The  Clergy  Friend  Soddy;" 
and  letters  were  sometimes  addressed  to  the  secretary,  as 
secretary  of  "  The  Clergy  Society"  and  in  some  of  such 
letters  the  society  was  referred  to  by  that  name.  Its  offices 
were  in  London,  The  circumstances  which  were  relied  on 
as  shewing  a  probability  that  the  testatrix  intended  to  bene- 
fit this  society  are  mentioned  in  the  judgment 


The  petition  was  opposed  by  "  The  Clergy  Charity"  a 
society  existing  in  the  diocese  of  OUmcester  and  Bristd, 
established  in  1778,  for  the  relief  of  widows  and  orphans  of 
clergymen,  and  distressed  clergymen  or  their  &milies,  in 
that  diocese  only.  To  this  charity  the  husband  of  the  tes- 
tatrix, in  his  lifetime,  and  the  testratrix  after  his  death,  were 
subscribers.  It  did  not  appear  that  this  charity  had  any 
connexion  with  London,  or  any  place  of  business  thera 

Another  charity  claiming  the  l^acy  adversely  to  the 
former  claimants  was  "  The  Oovemors  of  the  Charity  for 


CASES  IN  CHANCERY. 

the  EdiefofpooT  Widows  and  Children  of  Clergymen,"  a 
charity  which  was  incorporated  by  that  name,  but  was  more 
commonly  called  "  The  Sons  of  the  Clergy/*  It  carried  on 
business  in  London,  Its  objects  were,  to  assist  distressed 
clergymen  of  the  Church  o{  England,  and  their  widows  and 
children.  It  was  often  mentioned  in  letters  addressed  to 
the  registrar  as  "  The  Clergy  Society."  The  bicentenary 
festival  of  this  charity  was  held  on  the  10th  of  May,  1854, 
in  St,  PavVa  Cathedral,  and  about  30,000  letters  and  reports 
were  circulated  previously  in  London  and  the  country,  and 
advertisements  issued  in  order  to  give  to  this  ceremony  the 
greatest  possible  publicity. 

The  other  society  which  now  claimed  the  ^legacy  was 
"  The  Society  for  the  Relief  of  Poor  Piovs  Clergymen  of 
the  Established  Church  residing  in  the  Cowniry,"  The 
affidrs  of  this  society  were  conducted  by  a  committee,  who 
met  monthly  in  the  city  of  London,  Its  objects  are  ex- 
plained by  its  name,  but  it  extended  relief,  in  some  cases,  to 
the  widows  and  families  of  poor  pious  clergymen  in  the 
country. 
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Suuanmt, 


Mr.  Rolt,  Q.  C,  and  Mr.  Siyeed,  for  the  petitioners. 

Mr.  Kenyon  for  The  Clergy  Charity, 

Mr.  Pearson  for  The  Sons  of  the  Clergy  Society, 

Mr.  Ware  for  The  Society  for  the  Relief  of  Poor  Pious 
Clergymen. 

Mr.  AmphUtt  for  the  executrix  and  residuary  legatee. 

The  arguments  are  sufficiently  referred  to  in  the  judg- 
ment 


Argument. 
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1856.  The  following  cases  were  cited  as  to  the  admissibility  of 

j^  ^        some  of  the  evidence:  Delmiare  v.  Robello  (a),  Bernasconi 
'^'so^m^^   y'^tki/ns<m(blReFeUIumt'8Trii8t(c), 


Argument, 


As  to  what  was  to  be  done  if  none  of  the  applicants  suffi- 
ciently answered  the  description — BennetY.Hayter{dj,^hex^ 
there  being  a  bequest  "  to  the  Jews'  Poor,  MUerendl'  and  no 
such  institution  existing,  the  Master  of  the  Bolls  declared, 
that  the  legacy  "  ought  to  be  applied  to  charitable  purposes, 
having  regard,  as  near  as  may  be,  to  the  objects  intended  by 
the  said  testator  by  the  said  bequest;"  and  there  being  two 
similar  charities,  neither  exactly  answering  the  desciiptioD, 
the  fund  was  divided  between  them;  —  and  Fi&on  v. 
Squire  («),  where  the  bequest  was  to  "  The  Qovemon  and 
Trustees  of  The  London  Orphan  Society  in  the  GUy-roadt" 
for  the  benefit  of  that  society;  and  the  Master  found  that 
there  was  not  any  society  or  institution  answering  predsely 
the  description;  but  there  was  an  Orphan  Workhig  Sduxl 
in  the  City-road,  with  which  the  testator  was  in  no  way 
connected;  and  that  the  testator  was  a  subscriber  to  The 
London  Orphan  Aayhim,  which  was  situate  at  ClapUm, 
and  in  his  lifetime  avowed  his  intention  of  leaving  to  it  a 
legacy;  and  the  Master  found  that  this  was  the  society  in- 
tended by  the  testator:  but^  on  exception  to  his  reportv 
Lord  Justice  Knight  Bruce,  then  Vice-Chancellor,  held  that 
the  first-mentioned  society  was  entitle  to  the  legacy. 


Judgment, 


Vice-Chancellob  Sir  W,  Page  Wood: — 

Upon  the  words  of  this  will  containing  a  bequest  ( 
to  a  charitable  institution,  I  think  it  is  impossible  to  admit 


(a)  1  ye8.jun.412. 

(b)  10  Hare,  345. 

(c)  1  Kay  &  J.  528. 


(cO  2  Beav.  81. 
W1Y.C.C.C.C54. 


CASES  IN  CHANCERY. 


619 


any  evidence  to  contradict  or  strike  out  of  the  will  the  de-  1866. 
scription  of  the  charity  as  being  in  LoTidoriy  unless  it  were  "  jnrt 
first  proved  that  no  charity  existed  in  London  which  could    The  CLKEar 


answer  the  description,  and  that  there  was  in  some  other 
place  a  society  which  did  strictly  answer  the  description  in 
the  will  At  least  it  should  be  shewn  that  there  was  a  so- 
ciety elsewhere  to  which  the  name  given  in  the  will  was 
peculiarly  appropriated,  and  no  society  to  which  that  name 
could  be  applied  in  LoTidon.  Even  if  brought  as  high  as 
that,  there  would  be  considerable  difficulty  in  admitting  the 
evidence.  In  Miller  v.  Travera  (a)  a  testator  devised  all 
his  estates  in  the  county  of  Limerick  and  in  the  city  of 
Li/fMrick,  having  no  estates  in  the  county  of  Limerick,  but 
having  estates  in  the  county  of  Clare,  and  a  small  real  estate 
in  the  city  oi Limerick;  and  the  Court  refused  to  admit  evi- 
dence to  prove  that  the  devise  was  intended  to  include  es- 
tates in  the  county  of  Clare,  but  that,  by  a  mistake  of  the 
draftsman,  they  had  been  omitted. 

In  this  case  there  are,  it  seems,  several  societies  in  London 
which  are  popularly  called  Qergy  Societies,  and  it  is  shewn 
that  the  secretaries  of  two  of  them,  namely,  The  Society  of 
the  Sons  of  the  Clergy  and  Friends  of  the  Clergy  have  re- 
ceive^ letters,  one  or  two  of  which,  perhaps^  out  of  a  thou- 
sand mention  one  or  other  of  these  societies  as  The  Clergy 
Society,  and  in  some  the  secretary  is  addressed  as  secretary 
to  The  Clergy  Society.  There  is  no  evidence  of  a  similar 
fiwjt  with  respect  to  TheSodety  for  (he  Relief  of  Poor  Pious 
Clergymsn,  but  that  society  might  well  have  acquired  the  - 
name  of  Ths  Clergy  Society:  it  is  a  society  for  the  benefit 
of  the  clergy. 

I  consider  that  I  am  obliged  to  look  to  the  institutions  in 
London,  and  to  hold  that  the  testatrix  intended  to  benefit 
some  one  of  them ;  and,  accordingly,  I  must  exclude  from  the 


Judgmeni, 


VOL.  IL 


(a)  8  Bing.  244 
SS 


K.  J. 
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18fi6.  benefit  of  this  bequest  that  charity  called  The  Clergy  Cha- 
in re  *^i  which  carries  on  its  business  in  another  locality  and 
^"o^iJ^^  not  in  XoTkion. 


Judgwumi. 


Upon  the  evidence,  indeed,  I  am  not  satisfied  that  the 
testatrix,  by  the  descnption  in  her  will,  did  intend  to  refer 
to  this  charity,  which  is  constantly  designated  in  the  memo- 
randa produced  as  a  charity  locally  situate  in  the  diocese 
of  Gloucester;  but^  whether  this  be  so  or  not^  I  am  bound, 
in  point  of  law,  to  look  for  a  charity  answering  the  terms  of 
this  bequest,  which  carries  on  business  and  has  its  offices  in 
London. 

There  are  three  charities  now  claiming  the  l^;acy :  as  to 
one  of  these,  "  The  Society  for  the  Belief  of  Poor  Pum 
Clergymen  of  the  Established  Church  residing  m  ihe 
Country,"  there  is  no  evidence  making  it  probable  that 
this  was  the  charity  intended.  There  is  nothing  to  shew 
that  it  was  brought  to  the  notice  of  the  testatrix.  As  to 
The  Friend  of  the  Clergy  Corporation,  there  is  the  evi- 
d^ice  of  the  Bev.  Oeorge  Campbell,  who  states  that  he  knew 
the  testatrix  and  her  late  husband,  and  had  many  coDTe^ 
sations  with  them  with  reference  to  this  diarity;  and  "in 
such  oonversations  they  evinced  a  deep  and  earnest  interest  in 
the  welfare  and  success  of  the  said  Friend  of  the  Clergy  Cor- 
poration, and  expressed  their  intention  to  render  it  assist- 
ance ;  but  they  did  not  nor  did  either  of  them  state  in  what 
particular  mode  such  assistance  could  be  rendered."  It  ap- 
pears that  neither  the  testatrix  nor  her  husband  in  anyway 
subscribed  to  or  aided  this  society  in  their  lifetime.  Thedia- 
rity  was  only  founded  in  1849.  It  is  not  stated  at  what  time 
the  conversations  to  which  I  have  referred  took  place.  Mr. 
Orocby,  it  is  worthy  of  remark,  did  not  give  anything  by  his 
will  to  this  charity,  but  left  all  to  his  wife.  Therefore,  the 
case  made  in  favour  of  this  charity  is  under  this  disadvan- 
tage, namely,  that  the  same  intentions  as  were  expressed  by 


Judffwmti^ 
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the  teetatruT,  aie  represented  to  have  been  expremed  also  by  1856. 
her  husband,  and  on  his  part  they  resulted  in  nothing.  Mr.  j^  ^ 
Campbell  goes  on  to  say,  that  he  continued  on  terms  of  "^ g^^ixT*^ 
friendship  with  Mrs.  Orooby  until  ber  deatb;  and  that  be 
frequently  called  her  attention  to  this  charity,  and  that 
whenever  he  alluded  to  it  in  h^  presence,  she  always  ex* 
pressed  a  deep  and  earnest  interest  in  its  prosperity  and 
welfare.  He  does  not  say,  that,  after  the  death  of  ber  hus- 
band, there  was  any  further  evidence  of  an  intention  on  her 
part  to  benefit  this  charity ;  he  says,  that  when  both  were  liv- 
ing they  did  express  such  an  intention,  but  that  the  husband 
died,  and  had  not  carried  that  intention  into  effect;  that^ 
afterwards,  he  had  conversations  with  the  testatrix,  and  that 
she  expressed  a  deep  interest  in  the  welfare  of  the  charity, 
but  he  does  not  say  that  she  spoke  again  of  her  intention  to 
benefit  it  That  is  very  weak  evidence  from  which  to  con- 
clude that  this  was  the  charity  intended  by  the  will 

With  respect  to  The  Sons  of  the  Clergy  Charity,  there  is 
nothing  to  enable  me  to  decide  in  their  favour.  The  evi- 
dence as  to  them  is,  that»  in  1854,  shortly  before  the  date 
of  this  will,  they  held  their  bi-centenary  festival,  and  sent 
out  9000  circulars  throughout  the  country;  and  it  is  certain- 
ly probable  that  the  attention  of  the  testatrix  might  thus 
be  attracted  to  this  charity. 

The  other  charity  now  before  me  is,  as  I  have  observed, 
locally  situate  in  the  diocese  of  OUmceater,  and  to  this  the 
husband  of  the  testatrix  was  a  subscriber.  It  is  called  The 
Clergy  ChanrUy,  and  was  founded,  according  to  the  evidence 
before  me,  in  imitation  of  The  Sons  of  the  Clergy  Society, 
and  its  object  is  the  relief  of  the  widows  and  orphans  of 
clergymen  and  distressed  clergymen  or  their  families  in  the 
diocese  of  Cflfmcester,  There  is  in  the  will  of  the  testatrix 
a  gift  to  The  Clergy  Orphan  Society,  which  is  a  similar 
charity  in  London.    These  circumstances,  however,  afford 

ss2 
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In  re 

Thx  Clsbot 

SOGIETT. 

JwlgmefU, 


but  weak  evidence  to  prove  that  it  was  the  intention  of  this 
lady  to  benefit  this  particular  charity. 

Then  it  was  suggested,  that  the  bequest  must  be  cona- 
dered  void  for  uncertainty,  because  no  object  can  be  found 
to  answer  the  description.  In  the  case  before  the  Lord 
Justice  iTiii^^  Brace,  there  was  a  gift  to  a  charity  in  ifui- 
dlesex;  and  there  being  none  which  exactly  answered  the 
description,  it  was  held,  that  the  Ck>urt  had  authority  to 
direct  a  scheme;  and,  in  this  case,  this  legacy  beingpreoed- 
ed  by  a  legacy  to  The  Church  BvMdirtg  Society,  and  fol- 
lowed by  legacies  to  The  Church  Missionary  Society  and 
to  The  Clergy  Oiyhan  Society,  I  think  there  is  sufSdent 
on  the  face  of  the  will  to  shew  that  the  testatrix  meant  to 
confer  a  charitable  benefit  on  the  deigy  of  the  Churdi  of 
England,  It  has  been  argued,  that  it  must  be  intended  for 
the  clergy  themselves,  and  not  for  their  widows  or  families^ 
and  three  of  the  societies  before  me  provide  for  all  these 
objects;  but  it  seems  reasonable  to  hold,  that  a  charitable 
bequest,  intended  for  distressed  clergymen,  should  extend 
to  what  is  unfortunately  the  commonest  form  of  distress 
among  them,  the  destitution  of  their  widows  and  childroi. 

The  right  course  seems  to  me  to  be,  to  direct  aschemefor 
the  application  of  this  fund  in  London;  the  testatrix  has 
specified  that  locality,  though  she  has  not  sufficiently  d^ed 
the  object  of  the  gift.  The  Attorney-General  must  be  served 
with  the  petition,  and  then  it  must  be  mentioned  again. 
He  may  even  be  able  to  suggest  some  charity  which  may 
fully  answer  the  description. 

The  costs  of  all  parties  must  come  out  of  the  fimd. 


On  the  petition  being  mentioned  on  a  snbseqaent  day,  in  the  pre- 
sence of  the  Attorney-General,  a  scheme  was  directed  to  be  made  fer 
the  application  of  the  legacy  oy  pres. 
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GOUGH  V.  DAVIES.  June  2nd, 

William  dick,  by  his  wm  dated  the  3rd  of  June,  C^m«c«-C<m. 

dtttonoZ  PaV' 

1796,  gave  and  bequeathed  to  trustees  7000L,  42.  per  Cent  don^6Qeo.  4, 
Bank  Annuities,  upon  trust,  to  apply  the  dividends  thereof  ^'    *''    * 
for  the  support^  maintenance,  and  education  of  his  grand-  ^  ^^^^^ 
daughter  CaroUne  Amelia  Dick,  until  she  should  attain  felon  under 
the  age  of  twenty-one  years,  and  then  upon  trust  to  pay  niwOhM not 
into  her  proper  hands  the  dividends  of  the  said  sum  of  ^JjJjjJ^aer 
7000t  Bank  Annuities  for  her  separate  use,  and  after  her  the  Gre^t  Seal. 

,  ,  I.        11  1  1  .t  1  1         .  The  6  Geo.  4, 

decease  then  upon  trust  for  all  her  children  as  therem  men-  o.  84,  b.  26, 

tioned;  and  in  case  she  should  not  have  any  child,  or  having  w^^*Ben°°* 

such  every  such  child  should  die  under  the  age  of  twenty-  ^^1^^  ^vtLd 

one  years  and  without  having  been  married,  then  the  said  by  the  Qo▼el^ 

testator  declared  his  will  to  be  that  the  said  70002.  Bank  ^^lony,^ 

Annuities  should  be  transferred  to  and  vested  in  his  grand-  ^  pj^^**** 

son  WiUioum  Dick,  if  he  should  be  living  at  the  time  of  the  BubecquenUy 

decease  of  his  said  granddaughter,  but  if  not^  then  upon  them,  not  only 

trust  for  such  person  or  persons  respectively  as  at  the  time  indu8try,^bi!^ 

of  her  decease  should  be  the  testator's  next  of  kin.  ^^  ^y  o*^«' 

means. 

So,  where  a 

The  testator  died  shortly  after  tho  date  of  his  wilL  hSl^rt^a 

conditional 

WiUicuin  Dick,  the  grandson,  died  on  ihe  14th  of  May,  onbaequently 

1 QAQ  became  enti- 

^^^^-  tied,  as  one  of 

a  class  which 

Caroline  AmeUa  Dick,  the  granddaughter,  intermarried  ^vions^  as- 
with  the  Rev.  John  Davies,  who  died  in  or  about  the  year  oertained,  to  a 

'  *'  share  of  per- 

1828.  sonal  property 

bequeathed 
by  a  will  made 

The8aidCaroZin«^meZiaZ)ai;w«diedonthe7thof  April,  long  before 

.  the  date  of  his 

1855,  without  issue.  conTietion:- 

Held,  he  was 
entitled  to  re- 
The  next  of  kin  of  the  testator  at  the  time  of  her  death  tain  this  share 

against  the 
Crown. 
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were  James  Oough,  John  Oough,  and  Alexa/nder  Didc 
Gotigh,  all  of  whom  were  still  living. 

On  the  13th  of  May,  1812,  James  Oough  was  ocmvicied 
of  felony,  and  sentence  of  death  was  recorded  against  him, 
which  was  commuted  to  transportation  for  life.  He  was 
transported  accordingly  to  New  South  Wales;  and  on  the 
1st  of  February,  1841,  the  Governor  of  that  colony,  under 
the  (Commission  given  to  him  by  the  King  pursuant  to  the 
Act  of  the  SO  Geo.  3,  a  47  (a),  granted  to  the  convict  a 


(a)  The  30  Geo.  3,  c.  47,  8. 1, 
proyides,  that  his  Megesty,  his 
heirs  and  saeceflsom,  by  comnus- 
Bion  under  the  Great  Seal,  may 
anthoriee  the  Governor  of  a  penal 
colony,  by  an  instnunent  in  writ- 
ing under  the  seal  of  the  goyem- 
ment  of  such  colony,  "  to  remit, 
either  absolutely  or  conditional- 
ly, the  whole  or  any  part  of  the 
time  or  term  for  which  any  such 
felons  or  other  offenders  afore- 
said shall  have  been  or  shall 
hereafter  be  respectively  convey- 
ed and  transported  to  such  place 
or  places  as  aforesaid,  and  that 
such  instrument  or  instruments 
shall  have  the  like  force  and  effect 
to  all  intents  and  purposes  as  if 
his  Majesty,  his  heirs  and  suc- 
cessors, had,  in  such  cases  respect- 
ively, signified  his  or  their  Royal 
intention  of  mercy  under  his  or 
their  sign  manual" 

Th&  4  Geo.  4,  c.  96,  s.  34,  recit- 
ing the  last-mentioned  statute, 
enacts,  ''That  all  instruments 
made  in  conformity  therewith 
before  the  1st  day  of  January 
then  next,  should  have,  within 
yew  South  Males  and  its  depen- 


dencies, the  eflfect  of  a  general 
pardon  under  the  Great  Seal,  id- 
cluding  the  names  of  the  eooTieto 
whose  senteneoi  the  GorvDor 
had  so  remitted." 

And  sect  35  enacts,  that  all 
such  instruments  in  fdtore  should 
be  transmitted  to  his  Miqeity, 
his  heirs  and  suceeeaon,  for  his 
and  their  approbation  and  aUow- 
ance;  and  when  so  approved, 
^  every  such  instmmentso  tnii»- 
mitted  as  aforesaid  shall  hm 
and  shall  be  deemed  and  taken, 
from  the  date  thereof,  vitkin 
New  South  Wales  and  the  dep»r 
deneies  thereof  y  but  net  eltei^eref 
such  and  the  same  effect  is  the 
law  to  all  intents  and  paxpoeei 
as  if  a  general  pardon  had  paaaed 
under  the  Great  Seal  aforeflud 
on  the  days  of  the  dates  of 
such  instruments  respeetiwij, 
in  which  the  names  of  sodi  fe- 
lons or  offenders  had  been  in- 
cluded." 

The  6  Geo.  4,  c.  84,s.M.on 
which  the  question  in  this  caee 
turned,  is  as  follows:— 

«'  And  whereas  it  hath  aom^ 
times  happened  that  feionf  on- 
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remission  of  the  lemainder  of  his  puniahmeot,  upon  con- 
dition ''  That  the  said  James  Ghmgh  do  and  shall  quit  the 
eolonj  of  New  South  WoLes  and  its  dependencies  at  any 
time  when  he  shall  be  required  by  the  Governor  so  to  do. 
And  if  the  said  James  Ghmgh  shall  fail  well  and  truly  to 
keep  and  perform  the  said  condition,  then  this  instrument 
shall  be  void  and  of  no  e£fecty  and  the  said  Ja/mes  Oough 
shall  be  exposed  to  all  the  penalties  of  the  original  sentence." 


der  sentence  or  order  of  tranft- 
portation  in  New  South  Wales 
and  the  ielands  adjacent  have 
received  from  the  GrOTernor  or 
Lieutenant-goTemor  thereof  re- 
niiBsions,  either  absolute  or  con- 
ditional,  of  the  whole  or  of  some 
part  of  the  term  of  their  trans- 
portation, and  haye  by  their  in- 
dustry acquired  property  in  the 
enjoyment  whereof  it  is  ezpedi- 
ent  to  protect  them,  and  the  like 
may  happen  in  future  in  the 
same  colony  and  in  other  colo- 
nies to  which  felons  may  be 
transported  under  and  by  virtue 
of  this  Act ;  Be  it  therefore  enact- 
ed, that  it  shall  and  may  be  law- 
ful for  every  felon  under  sen- 
tence or  order  of  transportation, 
who  hath  received  or  shall  re* 
ceive  any  such  remission  as 
aforesaid  from  the  Governor  or 
Lieutenant-governor  of  anyother 
colony,  who  may  be  authorised 
to  grant  the  same,  while  such  fe- 
lon shall  reside  in  a  place  where 
he  lawfully  may  reside  under 
each  sentence,  order,  or  remis- 
sion, and  under  the  provisions  of 
this  Act,  to  maintain  any  action 
or  suit  for  the  recovery  of  any 
property,  real,  personal,  or  mix- 
ed, acquired  by  such  felon  since 
his  or  her  conviction,  and  for  any 


damage  or  injury  sustained  by 
such  felon  since  his  or  her  con- 
viction, not  only  in  the  courts  of 
the  colony  or  place  where  such 
felon  shall  lawfully  reside,  but 
also  in  the  Courts  of  this  King- 
dom, and  of  all  other  his  Majes- 
ty's dominions;  and  if  the  de- 
fendant in  any  such  action  or 
suit  shall  plead  or  allege  in  his 
defence  the  plaintifT^s  or  com- 
plainant's conviction  of  felony, 
and  the  plaintiff  or  complainant 
shall  allege  and  prove  that  he  or 
she  hath  received  such  remission 
as  aforesaid,  and  is  residing  in 
some  place  consistent  therewith 
and  with  the  provisions  of  this 
Act,  a  verdict  shall  pass  and 
judgment  shall  be  given  for  the 
plaintiff  or  complainant" 

The  6  Geo.  4,  c.  25,  8.1,  enacts, 
that  the  performance  of  the  con- 
dition in  case  of  a  conditional 
free  pardon  granted  by  the 
Crown  under  the  sign  manual, 
and  countersigned  by  the  Secre- 
tary of  State,  shall  have  the  ef- 
fect of  a  parddn  under  the  Great 
Seal  And  see  a  similar  provi- 
sion in  the  7  &  8  Geo.  4,  c.  28,  s. 
13.  The  2  &  3  Will.  4,  c.  62,  s.  2, 
limits  the  time  at  which  such 
pardons  may  first  be  granted. 
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On  the  30th  of  March  in  the  same  year,  the  Governor  of 
the  said  colony  sent  the  name  of  the  said  Ja/mea  Gough  to 
her  Majesty's  Goyeinment  in  England,  as  a  person  reoom- 
mended  for  absolute  pardon ;  and  her  Majesty  signified  her 
gracioQS  intention  to  approve  and  allow  such  pardon;  and 
on  the  8th  of  Mardi,  1812,  this  was  accordingly  notified  in 
the  Sydney  Qazetta 


JiywMK.         Mr.  i2aft,Q.C.,  and  Mr.  Cairns,  Q.C.,  for  JameaOough:^ 

By  the  effect  of  these  pardons,  James  Oough  is  entitled 
to  retain  his  share  of  this  property  as  against  the  Crown  In 
Stokes  y.Holden  (a),  where  a  felon  to  whom  a  legacy  was  left 
on  a  contingency  had  undergone  all  his  punishment  before 
the  contingency  happened,  it  was  held  that  he  was  entitled 
to  the  legacy,  though  it  would  have  belonged  to  the  Crown  if 
it  had  accrued  due  to  him  before  the  term  of  punishment  had 
expired:  Roberts  v.  TFoUer (6),  BuUock  y.  Doddsic).  But 
in  this  case  both  the  conditional  free  pardon  of  the  Gk)vemor 
and  the  absolute  pardon  of  the  Crown  had  been  granted 
before  the  convict  became  entitled  to  this  property. 

The  effect  of  the  pardon  is  shewn  by  Cuddmgton  v. 
Wilkins(d),  where  a  felon  who  had  been  included  in  a 
general  pardon  was  held  capable  of  suing,  and  recovered  in 
an  action  on  the  case  against  the  Defendant  for  calling  hibi 
a  thief:  Newsome  v.  Bowyer{e), 

Mr.  Wickens  for  the  Crown : — 

By  a  conditional  fr-ee  pardon  the  attainder  of  a  convict  is 
not  removed  during  his  Ufe,  nor  is  it  a  total  remission  of  the 


(a)  1  Keen,  145. 

(6)  1  Ru88.  &  My.  762. 

(c)  2  B.  &  Aid.  258. 


(d)  Hob.  81. 

(e)  3  P.  Wme.  37. 


CASES  IN  CHANCEBY. 

sentence :  BuUock  v.  Dodds  (a),  Re  Church  (6).  The  whole 
question  turns  on  the  confitruction  of  the  5  Qeo.  4,  a  84, 
&  26,  which  relates  only  to  property  acquired  by  industry. 
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Yicb-Chancellob  Sih  W.  Page  Wood: — 

I  think  the  case  turns  upon  the  construction  of  the  5 
Geo.  4,  c  84,  s.  26,  and  that  a  liberal  construction  ought 
to  be  given  to  it,  as  it  is  intended  to  enlarge  a  benefit 
conferred  by  the  previous  statute  upon  convicts  who  should 
have  earned,  by  their  good  conduct,  a  Governor's  pardon. 
Upon  the  first  point  that  was  raised,  however,  I  think  it 
would  be  very  wrong  to  allow  any  doubt  to  be  thrown  upon 
the  decision  of  BtiUock  v.  Dodds  (a).  It  has  been  argued, 
that  a  pardon,  although  not  under  the  Great  Seal,  but 
under  the  Privy  Seal  and  sign  manual,  operates  as  a  com- 
plete remission  of  all  the  consequences  of  the  attainder,  and 
restores  all  the  rights  of  property  to  the  convict  Now 
BuUock  V.  Dodds  (c)  deals  with  that  very  question,  and 
Abbott,  C.  J.,  in  his  judgment  in  that  case  says,  "  The  in- 
tention of  mercy  signified  under  the  sign  manual  has  not 
the  l^al  effect  of  a  pardon  under  the  Great  Seal ;  and,  in 
general,  a  pardon  under  the  Great  Seal  does  not^  without 
words  of  restitution,  enable  the  grantee  to  sue  upon  an 
obligation  which  had  vested  in  the  King  by  his  attainder." 


Judgment, 


As  to  Newsome  v.  Bowyer  (c2),  it  is  to  be  explained  upon 
the  doctrine,  that»  on  attainder,  the  party  becomes  civiliter 
mortuus,  and  therefore  could  not  claim  as  husband  his  wife's 
property;  and  that,  consequently,  the  Crown  could  not  put 
in  a  daim  to  property  which  had  never  vested  in  the  hus- 
band 


(a)  2  B.  &  Aid.  258. 
(h)  16Jur.517. 


(c)  2  R  &  Aid.  268, 
(rf)3P.  Wm».37. 
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Judgment, 


The  question  is  entirely  upon  the  statutes  as  to  the  effect 
of  a  pardon  in  the  penal  colony.    At  first,  only  a  limited 
e£fect  was  given.    The  Qovemor  was  empowered  to  paidcm 
convicts  in  a  qualified  manner,  so  that  such  pardon  should 
take  effect  only  in  the  colony.    Afterwards  it  was  provided, 
that  he  should  send  to  the  Qovemment  in  England  a  list 
of  names  of  persons  to  be  pardoned  from  time  to  time,  and 
these  persons  were  to  have  pardons  under  the  Great  Seal 
Now,  the  names  are  transmitted  to  the  Secretary  of  State, 
and  he  forwards  them  to  her  Majesty,  who  graciously  inti- 
mates her  approval;  and  the  effect  of  such  a  proceeding  is 
regulated  by  the  5  Geo.  4,  c.  84,  &  26,  upon  which  the  ques- 
tion in  this  case  wholly  tum&     [His  Honor  read  the  pre- 
amble of  that  section  (a)].     The  preamble  seems  to  represent 
the  design  to  be,  to  protect  convicts  in  the  possession  of  pro- 
perty which  they  have  acquired  by  their  industry.     [His 
Honor  read  the  rest  of  the  section.]     The  statute  might 
certainly  have  been  more  clearly  expressed.     It  has  been 
suggested,  that  if  it  was  intended  to  confer  every  civil  right, 
that  might  have  been  distinctly  provided.     I  am  not  sure 
that  this  was  the  intention.     There  may  remidn  certain 
rights  which  the  convict  so  pardoned  does  not  regain,  and 
as  to  which  he  is  not  protected.     Previously  to  this  Act^ 
convicts  had  not,  by  law,  any  property  real  or  personal    It 
was  found  by  experience,  that  many  of  them  became  indus- 
trious persons,  and  acquired  property  by  their  industiy ;  and 
it  was  thought  desirable  that  they  should  be  protected  in 
the  enjoyment  of  property  so  acquired.     I  think  the  plain 
construction  to  be  put  upon  this  statute  is,  that  its  object  was 
to  protect  convicts,  who  evinced  a  disposition  to  become  in- 
dustrious, in  the  possession  of  property  acquired  by  them 
either  by  their  industry  or  otherwise.     It  is  reasonable  to 
suppose  that  such  protection  would  be  expedient,  in  order 
to  encourage  them  in  their  improved  course  of  lifa 


(a)  See  note,  p.  624. 
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This  difficulty  arises  if  any  narrower  constmction  be  given, 
namely,  that  persons  who  wish  to  oppose  their  claim  to  the 
particular  property  would  plead  that  it  was  not  obtained 
by  industry;  and  the  inquiry,  whether  it  was  or  not,  would 
be  attended,  in  some  cases,  with  the  greatest  uncertainty; 
and  thus  it  would  sometimes  happen  that  the  very  scope 
and  object  of  this  section,  as  expressed  in  the  preamble, 
would  be  interfered  with.  A  reformed  convict  might  wish 
to  engage  in  business,  and  benevolent  persons  might  be  de- 
sirous to  assist  him  by  giving  him  stock  in  trade;  and,  ac- 
cording to  the  narrower  construction  suggested,  if  part  of 
that  property  should  be  taken  from  him,  he  would  not  be 
able  to  maintain  an  action  for  it,  to  say  nothing  of  the  diffi- 
culty and  hardship  of  a  case  in  which  the  goods  taken  were 
partly  the  fruits  of  a  man's  own  industry,  and  partly  given 
to  him  by  the  baievolence  of  others. 


1866. 


JmdjfmeiU. 


The  property  in  question,  in  this  case,  has  come  to  the 
convict  since  his  conditional  pardon,  not  as  the  fruit  of  his 
industry,  but  simply  from  the  circumstance  of  his  being  one 
of  the  next  of  kin  of  the  testator  at  the  death  of  Mrs.  Davies. 
If  I  consider  that  the  statute  extends  to  any  property  be- 
yond that  which  may  have  been  acquired  by  the  industry  of 
the  convict^  I  can  draw  no  distinction  between  the  differ- 
ent modes  by  which  it  may  have  come  to  him.  I  must  ad- 
here to  the  literal  expression  of  the  enacting  part  of  the 
statute,  and  decide  that,  as  this  is  property  acquired  since 
the  period  referred  to  by  the  statute,  he  is  entitied  to  hold 
it,  and  to  sue  for  it  if  necessary. 
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May  in. 


WUlr^Cfifffar 
OredUorsin 

Lap9e. 

A  testator, 
who  had  been 
bankrupt,  and 
had  obtained 
his  certificate 
thirty  years 
before  the 
date  of  his 
will,  directed 
by  his  will 
that  aU  his 
debts  should 
be  paid,  in- 
cluding the 
debts  proved 
and  not  paid 
in  full  in  the 
bankruptcy, 
and  directed 
his  ezecntors 
to  pay  to  the 
official  assig- 
nee in  the 
bankruptcy,  in 
trust  to  pay  all 
such  creditors 
so  much  mo- 
ney as  would 
mue  the  divi- 
dend in  the 
bankruptcy 
equal  to  20«. 
in  the  pound : 
—ire2((  that 
the  benefit 
thereby  in- 
tended to  be 
conferred  on  a 
creditor  did 
not  lapse  by 
his  death  in 
'  the  testator's 
lifetime. 


In  the  Matteb  of  THE  TRUSTS  OF  THE  WILL 
OF  PETER  SOWERBY. 

Peter  SOWERBY,  by  his  wm,  dated  in  1851,  appoint- 
ed  Martin  and  Willia/mscyii  his  executors ;  and  the  will  con- 
tained a  bequest  in  the  following  terms: — 

"  I  direct  my  just  debts  to  be  paid,  in  which  I  include  the 
unpaid  in  full  debts  proved  on  the  estate  of  Peter  Satoeiiy 
the  elder  and  Peter  Sowerby  the  younger,  in  a  commission 
of  bankruptcy  issued  against  the  said  Peter  Sowerby  the 
elder  and  Peter  Sowerby  the  yoimger,.  in  or  about  Febru- 
ary, 1822.  Thomas  Avison,  of  Liverpool,  was  then  the  so- 
licitor to  the  commission.  I  hereby  will  and  direct  my 
aforesaid  executors  and  trustees,  within  three  years  from  the 
date  of  my  decease,  to  pay  unto  the  official  assignee  of  the 
aforesaid  bankrupt  estate,  or  to  some  authorised  person  to 
be  appointed  by  the  High  Court  of  Chancery,  in  trust  to 
pay  all  the  aforesaid  creditors  who  have  proved  their  debts 
in  the  aforesaid  commission,  so  much  money  as  will  make 
the  dividend  on  the  aforesaid  estate  equal  to  20&  in  the 
pound  on  all  the  debts  so  proved;  no  interest  thereon  to  be 
allowed  or  paid." 

The  testator  was  one  of  the  bankrupts  mentioned  in  the 
will,  and  had  long  since  obtained  his  certificate  in  the  bank- 
ruptcy. 

One  of  such  creditors  had  himself  become  bankrupt^  and 
had  subsequently  died  in  the  lifetime  of  the  testator.  The 
questioq  was,  whether  his  interest  under  the  bequest  had 
lapsed. 


CASES  IN  CHANCERY. 

Mr.  Cairns,  Q.  C.^  for  the  assignee  of  the  deceased  credi- 
tor, argued,  that  this  gift  was  hot  in  the  nature  of  a  legacy 
to  each  individual  creditor,  but  was  a  bequest  of  a  sum  to 
the  assignee  in  the  bankruptcy  of  the  testator,  to  be  applied 
for  the  benefit  of  the  creditora  He  cited  O'Covmor  v.  Haa" 
lam  (a),  and  PhiUpa  v.  Philips  (b),  where  a  testator,  by  his 
will,  dated  in  1825,  bequeathed  his  residuary  personal  estate 
to  trustees,  upon  trusty  to  divide  the  ultimate  surplus  of  the 
proceeds  thereof  **  unto  and  amongst  the  several  persons 
who  were  my  creditors  at  the  time  I  made  and  executed  a 
conveyance  of  my  estate  and  effects  for  their  general  bene- 
fit in  or  about  the  month  of  October,  1802,  their  respective 
executors  and  administrators  .  .  .  .  ,  excepting  out  of  such 
calculation  the  debt  due  to  my  late  brother  WiUiam  Philips, 
or  his  administrator;"  and  it  was  held  that  the  representar 
tives  of  creditors  who  had  died  in  the  testator's  lifetime 
were  entitled  to  share. 
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Mr.  RoU^  Q.  C,  and  Mr.  Bazalgette,  for  the  executors. 

The  question  is,  lb  this  a  legacy  or  a  debt?  if  a  l^acy,  it 
must  have  lapsed  by  the  death  of  the  legatee  in  the  testator's 
lifetime.  It  cannot  be  a  debt,  because  all  the  debts  in  the 
bankruptcy  were  extinguished  by  the  certificate;  and  that 
constitutes  the  chief  difference  between  this  case  and  those 
which  have  been  cited.  [Yice-Ohancellob.— -A  beque9t  to 
the  ofiidal  assignee  in  the  bankruptcy,  in  trust  to  pay  the 
debts,  would  be  good.]  Not  if  the  cestui  que  trust  died  in  the . 
lifetime  of  the  testator.  In  Coppin  v.  Coppin  (c),  it  was  held, 
that  legacies  to  creditors  of  the  amount  of  debts  which  they 
had  previously  released  were  mere  voluntary  gifts,  like  any 
other  legacy;  and  in  WiMavison  v.  Naylor  (d),  where  re- 
presentatives of  deceased  creditors  were  held  entitled,  the 
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debts  had  not  been  in  any  way  discharged.  Then»  here  the 
testator  intended  a  parsonal  benefit  to  each  of  the  crediton, 
and  not  to  the  assignee  of  any  who  might  have  becoxne 
bankrupt^  or  to  the  Crown  if  any  were  felons. 


JudgmenL      VxCB-ChANCBLLOB  SiB  W.  PAQE  WoOD: — 

I  do  not  say  that  this  will  is  wholly  bee  from  difficulty ; 
but  I  think  that  the  intention  is  so  manifest^  that  the  difB- 
culty  is  solved. 

What  occasions  the  difficulty  is>  that  the  bequest  is  in 
the  nature  of  boimty,  for  the  debts  are  actually  barred  by  a 
certificate  in  bankruptcy;  and  therefore,  whatever  the  cre- 
ditors in  the  bankruptcy  take  under  this  gift  must  be  by 
the  gift  of  the  testator,  and  they  could  not  come  in  compe- 
tition with  his  own  creditors  at  his  deatL  Then,  to  whom 
is  the  gift  made?  A  direction  to  the  executors  to  pay  all 
the  debts  in  bankruptcy  which  were  unpaid,  would  be  a 
valid  gift  in  law.  The  question  is,  whether  the  intention 
is  the  discharge  of  this  moral  duty,  or  whether  the  testator 
merely  intended  a  bounty  to  the  creditore  individually.  If 
the  will  had  stopped  at  the  first  clause,  there  would  have 
been  no  question.  The  words  there  are,  "  I  direct  my  just 
debts  to  be  paid,  in  which  I  include  the  unpaid  in  full  debts 
proved  on  the  estate  o{  Peter  Sowerby  the  elder  and  Peier 
Satverby  the  younger,  in  a  commission  of  bankruptcy  issued 
against  the  said  Peter  Sowerby  the  elder  and  PtSter  Sowedy 
the  younger,  in  or  about  February,  1822.'' 

If  there  had  been  solely  this  direction,  the  executors  would 
have  been  bound  to  find  out  what  debts  there  wera  They 
could  not  be  debts  in  one  sense,  because  they  were  dischaiged; 
but  the  executors  would  be  bound  to  find  them  out  and  to 
take  care  that  tiiat  they  were  satisfied  in  full    The  testator, 
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however,  proceeds  to  say,  *'  I  direct  my  aforesaid  executors 
and  trustees,  within  three  years  from  the  date  of  my  de- 
cease, to  pay  unto  the  official  assignee  of  the  aforesaid 
bankrupt  estate,  or  to  some  authorised  person  to  be  ap- 
pointed by  the  High  Court  of  CSiancery " — So  fiwr,  the  object 
was  simply  to  save  his  executors  trouble,  by  putting  it  in  a 
proper  channel  to  have  the  estate  administered  as  in  bank- 
ruptcy ;  and  then  come  the  words  which  create  the  embar- 
rassm^it,  ''  in  trust  to  pay  all  the  aforesaid  creditors  who 
have  proved  their  debts  in  the  aforesaid  commissicm,  so  much 
money  as  will  make  the  dividend  on  the  aforesaid  estate 
equal  to  20«.  in  the  pound  on  all  the  debts  so  proved." 
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I  remark,  in  the  first  place,  that  tibe  reference  to  the 
aforesaid  creditors  is  not  very  exact  The  testator  had  not 
previoudy  named  any  creditors,  and  the  aforesaid  creditors 
means  no  more  than  what  he  had  before  said,  namely,  that 
he  wished  all  his  debts  to  be  paid ;  and  therefore,  I  am 
justified  in  reading  this  as  though  he  had  said,  "  I  wish 
that  there  diould  be  paid  to  the  official  assignee  such  a  sum 
of  money  as  will  make  up  a  certain  dividend  on  all  the 
debts  which  have  been  proved."  I  think  that  this  is  the 
effect  of  his  words,  taking  into  consideration  his  clear  desire 
to  have  all  the  debts  established  in  the  bankruptcy  provided 
for,  as  expressed  in  the  first  part  of  the  clause,  and  also  the 
direction  that  payment  should  be  made  to  the  official  as- 
signee, or  to  some  other  trustee  appointed  by  the  Court  of 
Chancery  to  pay  the  dividends  to  such  creditora  It  is  a 
bounty  no  doubt^  but  it  is  given  with  an  expression  of  a 
desire  on  the  part  of  the  testator,  which  ought  to  be  taken 
into  consideration,  that  full  justice  should  be  done  in  respect 
of  all  that  was  left  unpaid  at  the  time  of  the  bankruptcy. 
There  being  this  manifest  intention  on  the  part  of  the  tes- 
tator that  all  his  debts  should  be  paid,  the  question  is,  whe- 
ther it  is  possible  to  conceive  that  the  testator's  sense  of 
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justice  in  the  matter  would  be  satisfied  by  depriving  of  their 
shares  any  of  the  creditors  who  might  have  died  in  the  in- 
terval between  the  bankruptcy  and  his  own  death,  espe- 
cially as  the  will  was  made  thirty  yeans  after  the  banknipt- 
cy,  as  appears  upon  the  face  of  it  I  cannot  conceive  that 
this  was  the  testator's  intention. 


I  consider  that  this  is  a  legacy  to  the  official  assignee  of 
so  much  money  as  would  make  up  a  dividend  of  20a.  in  the 
pound  to  all  those  creditors  who  have  proved  their  debta 

The  other  difficulties  do  not  much  affect  my  mind.  In 
the  case  of  the  creditors  who  are  dead,  the  assignee  will  hold 
the  dividend  in  trust  for  their  representatives.  And  with 
respect  to  the  suggestion,  that  some  creditor  might  since 
have  become  a  felon,  I  cannot  suppose  that  the  testator  had 
at  all  considered  or  cared  how,  in  such  a  case,  the  Crown 
might  adjust  its  daim.  I  quite  admit  the  distinction  be- 
tween  this  case  and  the  authorities  cited,  but  I  hold  this  to 
be  a  good  bequest  to  the  official  assignee  for  the  purpose 
stated 
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TEMPEST  V,  TEMPEST.  June  mh, 

J  2m,  db  27th. 

Anna  MARIA  tempest  byherwIU,  dated  in  1849,  WiU^od4cU 
after  devismg  her  mansion-house  and  estate,  called  the  Zi'^^^a 
Orange,  upon  certain  trusts,  in  strict  settlement,  made  ILi^"'/^*" 
bequests  as  follows: — "  I  give  and  bequeath  my  household  tonandffauMe 
furniture,  plate,  linen,  china,  glass,  books,  pictures,  plated  Bequesu-^De- 
articles,  prints,  and  all  and  singular  other  my  household  z^^^con*. 

fumiture  and  eflfects,  which,  at  the  time  of  my  decease,         

shall  be  in  or  about  my  said  mansion-house,  to  the  said  wiU,  dated  in 
Edivard  MeyrieU,  John  Briggs,  and  Simon  Thomas  annui^toii. 
Scroope,  their  executors,  administrators,   and  assigns,  in  ^*^^e7l^*^- 

trust  for  the  person  or  persons  for  the  time  bein&r  entitled  to  ^^  "^^  con- 
. ,  1  .  ^  .1  firming  the 

the  actual  possession  of  my  said  mansion-house  under  and  will,  was  sign- 


as  an 


by  virtue  of  the  limitations  contained  in  this  my  will,  so  attesting  wit- 
that  the  same  may  go  and  belong  to  my  said  mansion-house  ^^'^^^ 


and  be  held  and  enjoyed  therewith  as  and  in  the  nature  of  nuity  given  to 
heirlooms;  yet  so  that,  for  the  purpose  of  transmission,  my  wiU  wLnot 
swd  household  fumiture,  plate,  and  other  effects  shall  not  ^j"^^"^* 
vest  absolutely  in  any  person  or  persons  hereby  made  tenant      Bequest  of 
in  tail  male,  unless  such  person  or  persons  shall  respectively  ftirSture^ 
attain  the  age  of  twenty-one  years,  or  depart  this  life  under  P^»  ^^ 
that  age  leaving  issue  of  his  body  living  at  the  time  of  his  books,  pic- 
decease.    And  I  empower  my  said  trustees,  or  the  trustees  a^i^ 
or  trustee  for  the  time  being  of  this  my  will,  to  decide  con-  £^^^|J^ 
clufiively,  in  case  of  dispute,  what  articles  the  last  bequest  J**'^?^?,  - 
shall  be  deemed  to  comprisa    And  I  direct  that  my  execu-  nitureand  ef- 
tors  hereinafter  named  shall,  within  one  calendar  month  th^timeofmy 

decease  shall 
be  in  and 
about  my  said  mansion-house: — ffeld,  not  to  include  articles  ezdusively  of  personal  orna- 
ment, aod  not  adapted  fn  Um  use  or  ornament  of  the  house. 

Bequest  of  charitable  legacies,  with  a  direction  that  they  should  be  paid  in  precedence  to  the 
other  pecuniary  legacies  out  of  such  part  of  the  teetator^s  personal  property  not  specifically 
bequeathed,  as  was  by  law  applicable  for  charitable  puipoees.  This  ftmd  being  insuffideut  to 
pay  all  the  charitable  legacies  :^jffeM,  that,  foUowiug  out  the  principle  of  Bobrnton  ▼.  Oel- 
<iant  (8  Mac  &  Q.  735),  the  debts,  and  ftmeral  and  testamentary  expenses,  and  the  costs  of  a 
suit  for  administration,  mus^be  paid,  in  the  first  instance,  out  of  itte  personal  estate  saYOur- 
ing  of  realty. 
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after  my  decease,  cause  an  inventory  to  be  made  of  the  said 
heirlooms,  and  place  a  copy  of  such  inventory,  signed  by 
them  and  by  the  person  then  entitled  to  th^  enjoymeDt  of 
the  said  heirlooms,  among  the  muniments  of  title  to  my  said 
mansion-house,  to  be  kept  therewith  for  the  use  and  infor- 
mation of  the  person  and  persons  who  shall  from  time  to 
time  become  entitled  thereunto,  and  deliver  another  copy  to 
the  said  Edward  Meyndly  John  Briggs,  and  Simon  Tho- 
mas Scroope,  or  such  of  them  as  shall  act  in  the  execution 
of  this  my  will,  to  be  kept  by  the  trustees  or  trustee  for  the 
time  being  of  this  my  wilL  I  give  and  bequeath  to  the 
person  or  persons  who,  at  the  time  of  my  decease,  shall  be 
the  trustee  or  trustees  of  the  Roman  Catholic  Church  ad- 
joining my  said  mansion-house,  and  lately  erected  by  my 
dear  mother,  all  the  plate,  plated  articles,  ornaments,  vest- 
ments, organ,  and  church  furniture,  and  other  effects  usual- 
ly used  in  and  about  the  said  church,  or  the  sacristy  there- 
unto belonging,  or  otherwise  in  the  celebration  of  the  Roman 
Catholic  divine  service  in  the  said  church,  to  be  held  by 
them  and  the  future  trustee  and  trustees  for  the  time  being 
of  the  said  church,  for  and  towards  the  promotion  and  sup- 
port of  the  Roma/n  Catholic  religion,  and  the  decent  and 
proper  observance  and  performance  of  the  rites  and  services 
thereof  at  and  in  the  said  church,  and  upon  such  and  the 
like  trusts  as  will  best  and  nearest  correspond  with  the 
trusts,  powers,  and  provisions  then  subsisting  or  capable  of 
taking  effect  of  and  concerning  the  said  church,  or  as  near 
thereto  as  the  different  nature  of  the  property  will  admit 
oV  The  will  then  contained  several  charitable  legacies, 
and,  among  others,  legacies  of  6002.  each  to  the  presidoitsof 
certain  collies,  and  a  legacy  of  600Z.  "  to  the  said  Bight 
Beverend  John  Briggs,  or,  if  he  should  die  in  my  lifetime, 
then  to  the  person  who,  at  my  decease,  shall  hold  the  office 
of  Yicar  Apostolic  of  the  said  Yorkshire  district  d  England, 
or  perform  the  chief  duties  now  perfonned  by  the  said  John 
fri^^s  in  respect  of  that  office.   .    .    .    And  I  direct  sudi 
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l^iacies  of  6002.  each  to  be  paid  to  such  presidents  and  the 
said  John  Brigge,  or,  if  he  should  die  in  my  lifetime,  then  to 
the  poson  who  for  the  time  being  shall  hold  the  office  of 
Ticar  Apostolic  of  the  said  Torkahi/re  district^  or  perform 
the  chief  duties  now  performed  by  the  said  John  Briggs  in 
respect  of  that  office,  upon  their  respective  receipts  for  the 
sama  I  give  and  bequeath  to  the  said  John  Briggs,  or  if 
he  should  die  in  my  lifetime,  then  to  the  person  who,  at  my 
decease,  shall  hold  the  office  of  Yicar  Apostolic  of  the  said 
Yorkshi/re  district,  or  perform  the  chief  duties  now  perform- 
ed by  the  said  John  Briggs  in  respect  of  that  office,  the 
sum  of  10002.;  to  the  Right  Bev.  Thomas  Joseph  Brown, 
Doctor  of  Divinity,  Bxyman  Catholic  Bishop  of  Appolonia* 
and  Vicar  Apostolic  of  the  district  of  WaUsy  now  residing  at 
Chepstow  in  the  county  of  Monmouth,  or,  if  he  should  die 
in  my  lifetime,  then  to  the  person  who,  at  my  decease,  shall 
hold  the  office  of  Yicar  Apostolic  of  the  said  district  of  Wales, 
or  perform  the  chief  duties  now  performed  by  the  said  2%o- 
VU18  Joseph  Brown  in  respect  of  that  office,  the  like  sum  of 
10002.  And  to  the  said  William  Waring,  or,  if  he  should  die 
in  my  lifetime,  then  to  the  person  who,  at  my  decease,  shall 
hold  the  office  of  Yicar  Apostolic  of  the  said  eastern  district^ 
the  like  sum  of  10002.  And  I  direct  that  such  three  several 
l^iades  or  sums  of  1 0002.  each  ^all  be  severally  paid  to  the 
several  persons  respectively  to  whom  the  same  are  severally 
and  respectively  given  and  bequeathed,  upon  their  respective 
receipts  for  the  same,  who  shall  respectively  forthwith  seve- 
rally invest  the  same  respectively  in  such  names,  upon  Go- 
vernment funds  or  securities  of  Great  Britai/n,  and  IreUx/nd, 
or  any  foreign  state,  and  vaiy  the  investment  from  time  to 
time  for  others  of  the  kinds  above  prescribed,  as  often  as  it 
may  be  thought  proper,  and  settle  the  same  in  three  several 
legacies  or  sums  of  10002.  each,  and  the  funds  and  securi- 
ties for  the  same  severally  and  respectively,  and  the  several 
and  respective  interests  and  annual  incomes,  by  three  seve- 
ral deeds  in  writing,  upon  such  trusts,  with  such  powers,  and 
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in  such  manner  as  in  their  several  and  respective  discielioiu 
will  best  and  most  effectually  secure  the  payment  and  ap- 
plication of  the  same  several  and  respecdve  interests  asd 
annual  incomes  of  the  same  three  several  sums  for  or  to- 
wards the  perpetual  maintenance  and  support  of  themsel?es 
severally  and  respectively,  and  also  severally  and  reBpeci- 
ively  of  the  several  and  respective  person  and  persons  suc- 
ceeding them,  or  any  or  either  of  them,  in  the  said  offices  of 
Vicars  Apostolic  of  the  said  Yorkshire,  Welch,  and  eastern 
districts,  or  in  the  performance  of  the  chief  duties  now  per- 
formed by  them,  or  any  (mt  either  of  them,  in  respect  of 
those  offices;  but  always  so  that  the  said  firstly  m^itiooed 
sum  of  L0002.,  and  the  funds  and  securities  in  or  on  which 
the  same  may  from  time  to  time  be  invested,  and  the  in- 
terest and  annual  income  thereof  respectively,  may  at  all 
times  be  separately,  solely,  and  entirely  in  trust,  and  appli- 
cable and  applied,  for  or  towards  the  perpetual  mainteoanoe 
and  support  of  the  said  John  Briggs,  and  every  peiscm  8iu> 
ceeding  him  in  the  said  office  of  Vicar  Apostolic  of  the  said 
Yorkshire  district,  or  in  the  performance  of  the  chief  duties 
now  performed  by  the  said  John  Briggs  in  respect  of  that 
office,  so  long  as  he  shall  respectively  hold  such  <^ce  or 
perform  such  duties,  and  no  longer.  ....  I  give  and  he- 
queath  to  the  said  Edward'Meynell,  John  Briggs,  andiSi- 
mon  Thomas  Scroope,  their  executors^  administFatois,  and 
assigns^  the  sum  of  50002.,  upon  trust  to  lay  out  and  invest 
the  same  in  the  purchase  of  a  competent  share  of  the  parli- 
amentary stocks  or  public  funds  of  Gh^eat  BrUava,  or  upon 
Government  securities  in  England,  or  upon  the  security  of 
any  company  or  body  established  by  Act  of  Parliament  or 
charter  from  the  Crown,  or  by  law  allowed  for  diaritable  in- 
vestments, in  their  own  names,  with  power  to  alter  and 
vary  the  said  stocks,  funds,  and  securities  into  others  of 
a  like  nature,  from  time  to  time,  as  they  shall  Uunk  proper. 
And  upon  further  trust  to  pay  the  interest  and  annual  in- 
come of  the  stocks,  funds,  and  securities,  from  time  to  time, 
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as  and  wlien  the  saane  shall  become  due  and  payable  in  ^  1866. 
equal  tenth  parts  or  shares,  to  the  Bomam  Oatholic  secular 
dergymen,  tor  the  time  being  from  time  to  time  duly  appK>intr- 
ed  by  the  said  JoknBrigga,  or  other  the  person  for  the  time 
being  holding  the  said  office  of  Vicar  Apostolic  of  the  said 
Yorkshire  district  or  performing  the  chief  duties  now  per- 
formed by  the  said  JohnBrigga  in  respect  of  that  office,  to 
and  performing  the  duty  and  service  of,  at^  or  in  ten  of  the 
poorest  and  most  necessitous  Roman  Catholic  missions, 
churches,  or  chapels  in  the  said  Yorkshire  district,  to  be 
named  in  writing  within  twelve  months  next  after  my  de- 
cease, by  and  at  the  discretion  and  imder  the  hand  of  the 
said  John  Briggs,  or  other  the  person  for  the  time  being 
holding  the  said  office  of  Vicar  Apostolic  of  the  said  Yorh- 
shire  district,  or  performing  the  chief  duties  now  performed 
by  the  said  JohnBrigga  in  respect  of  that  office,  for  or  to- 
wards the  perpetual  maintenance  and  support  of  such  Ro- 
nuM/n  Catholic  secular  clergymen;  and  in  defetult  of  such 
nomination  by  the  said  John  Brigga  or  such  other  person 
as  aforesaid,  then  to  the  Romcrni  Catholic  secular  clergymen 
for  the  time  being,  from  time  to  time  duly  appointed  as 
aforesaid  to  and  performing  the  duty  and  service  of,  at,  or  in 
ten  of  the  poorest  and  most  necessitous  Romxin  Catholic 
missions,  churches,  or  chapels  in  the  said  Yorkahire  district, 
according  to  and  in  the  discretion  and  judgment  of  the  said 
Edward  MeyneU,  John  Brigga,  and  Simon  Thomaa 
Scroope,  and  other  the  trustees  and  trustee  for  the  time  be- 
ing of  this  my  will,  for  or  towards  the  perpetual  mainte* 
nance  and  support  of  such  Romcm  Catholic  secular  clergy- 
men. I  also  give  and  bequeath  the  following  legacies  (that 
is  to  say),  to  the  poor  of  Leeda,  in  the  county  of  York,  the 
sum  of  lOOi. ;  to  the  poor  of  Mobahorough,  in  the  county  of 
YarK  the  sum  of  20?.;  to  the  poor  of  Ackworth  aforesaid, 
the  like  sum  of  201. ;  to  the  poor  of  Pontefract,  in  the 
comity  of  York,  the  like  sum  of  20i. ;  to  the  poor  of  Baraa- 
ley,  in  the  county  of  York,  the  like  sum  of  20i. ;  and  to  the 
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.1856w  poor  of  Dewsbury,  in  the  county  of  Tiyrk,  the  Eke  sum  of 
202.  And  I  direct  that  the  eix  last-mentioned  IqiaeiesAaH 
be  respectively  paid  to  the  incumbent  priests  of  the  Raman 
Catholic  churches  or  chapels  for  the  time  being  of  the  re- 
spective places  in  Ceivour  of  the  poor  whereof  I  have  be- 
queathed the  same  respectivdiy,  to  be  distributed  at  their 
discretion,  upon  their  several  receipts  for  the  same  Icgadea 
And  I  direct  that  the  charitable  bequests  bequeathed  bj 
this  my  will  shall  be  paid  in  precedence  of  the  other  peco- 
niary  legacies  hereby  bequeathed,  out  of  sudi  part  of  my 
personal  property  not  specifically  bequeathed  as  is  by  law 
applicable  for  charitable  purposea  I  give  and  bequeath  to 
my  chaplain  Robert  Thompson,  who  now  resides  in  the 
lodge  on  the  east  side  of  my  said  mansion-house,  and  bis 
assigns,  during  his  life^  one  annuity  or  yearly  sum  of  502.,  to 
be  paid  to  him  by  equal  quarterly  payments^  dear  of  all  de- 
ductionsy  the  first  quarterly  payment  thereof  to  be  made  at 
the  expiration  of  three  calendar  months  next  after  my  de- 
cease ....  I  give  and  bequeath  all  the  residue  and  remaia- 
der  of  the  personal  estate  and  e£Eects  whatsoever  and  wbeie- 
sover  to  which  I  may  be  entitled  at  my  decease  to  thesaid 
Edward  Meynell,  John  Briggs,  and  Simon  Thomas 
Scroope,  their  executors,  administrators,  and  assigns^  upon 
trust  to  convert,  collect,  and  get  in  the  same,  and  to  layout 
the  money  to  arise  thereJ&om  in  the  purchase  of  freebold 
hereditaments  in  fee  simple  in  possession,  or  of  copyhold  or 
customary,  or  leasehold  tenements,  (such  leasehold  tenements 
to  be  held  under  a  renewable.lease  or  leases  for  lives  or  for 
years,  or  for  a  term  of  years  absolute,  whereof  at  least  fifty 
years  shall  be  unexpired),  adjoining,  or  near  to,  and  ocmve- 
nient  to  be  held  with  my  said  mansion-house  and  heredita- 
ments at  Ackfworth  aforesaid,  or  to  be  acquired  under  this 
provision;  and  to  settle,  or  cause  to  be  settled^  the  heredi- 
taments or  tenemoits  so  to  be  purchased,  to,  upcHi,  and  for 
such  of  the  uses,  trusts,  intents,  and  purposes,  and  subject  to 
liuch  of  the  provisions  and  powers  herein  limited  or  express- 
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od  oonoeming  my  said  mannon-house  and  hereditaments 
hereinbefore  devised,  as  shall  be  subsisting,  or  as  near  there- 
to as  may  be.^  And  the  said  testatrix,  by  her  said  will, 
appointed  the  said  Ediuard  MeyneU,  John  Brigga,  Simon 
TKomaa  Scroope,  and  Robert  Thompson,  executors  ihereofl 

Arma  Maria  Tempest,  in  1854,  made  a  codicil  to  her 
will,  and  thereby  she  revoked  one  bequest  in  her  will  and 
substituted  another  for  it;  and  in  all  other  respects  she  con- 
firmed her  said  will  To  this  codicil  Eobert  Thompson  was 
an  attesting  witnesa 

Arma  Maria  Tempest  died  in  1854. 

Edvxird  Meynell,  John  Briggs,  Svmon  Thomas  Scroope, 
and  Robert  Thompson,  the  executors  in  the  will  of  the  tes- 
tatrix named,  all  renoimced  probate  of  the  will  and  codicil, 
and  letters  of  administration  with  the  said  will  and  codicil 
annexed  were  granted  to  the  Defendant  Joseph  Frcmds 
Tempest  The  said  Edward  MeyneU,  John  Briggs,  and 
Svmon  Thomas  Scroope  also  disclaimed  all  the  real  and 
personal  estate,  trusts,  and  powers  in  and  by  the  said  will 
given,  or  limited  to  or  vested  in  them  or  any  of  them. 

In  1850,  the  office  of  Yicar  Apostolic  ceased  to  exist  in 
England,  each  such  vicar  being  superseded  by  a  soi  disant 
Roman  Catholic  bishop. 

The  first  tenant  for  life  under  the  trusts  of  the  will  filed 
the  bill  in  this  suit  to  establish  the  will,  and  for  administrar 
tion.  The  Attomey-Oeneral  was  one  of  the  Defendanla 
John  Briggs  was  not  a  party,  but  leave  had  been  given  to 
him  at  the  hearing  to  attend  on  some  of  the  inquiries. 

The  cause  now  came  on  for  further  consideration. 

John  Briggs  appeared  by  counsel 
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It  appeared  from  the  sdiednle  to  ilie  Chief  Cileik'8  oecti> 
ficate,  that  there  were  variouB  articles  ooncermng  whkh  it 
was  doubtful  whether  or  not  they  came  within  the  terms  of 
the  bequest  of  the  household  furniture,  plate,  Ac  One  of 
these  articles  was  a  small  portrait  of  a  member  of  thefiumly, 
which  was  richly  framed,  and  set  roimd  with  diamonds  and 
rubies.    There  was  also  a  case  of  medals  and  some  jewels. 

The  pure  personalty  was  insufficient  to  pay  all  the  dor 
litable  legacies. 


Argnmetu.         ^-  ^^>  Q-  ^'9  ^^^  ^-  Lewm,  for  the  Plaintiff:— 

The  disclaimer  of  John  Brigga  has  deprived  him  of  any 
benefit  under  the  will,  and  the  l^aci^  given  to  him  fall 
into  the  residue.  At  the  hearing,  liberty  was  given  to  him 
to  attend  upon  some  of  the  inquiries.  He  appears  now  by 
counsel,  that  must  be  at  his  own  expense.  The  Attorney- 
General  is  also  here,  and  sufficiently  protects  ther  interests  of 
the  charities. 

[The  Vicb-Chancellor.— The  question  of  the  disclamier 
has  not  yet  been  properly  raised.  There  is  enough  m  the 
will  to  shew,  that,  in  any  case,  there  must  be  a  scheme.] 

Then  the  annuity  given  by  the  will  to  Robert  Thm/p^on 
has  failed  by  the  1  Vict,  c  26,  &  1 5,  because  he  was  an  at- 
testing witness  to  the  codicil,  which  confirmed  and  therefore 
republished  the  will.  [  Vice-Chancellor. — ^That  point  has 
been  decided  the  other  way.]  Yes,  in  Oumey  v.  Oumey  (a). 
where  Vice-Chancellor  Kindersley  decided  that  a  legatee 
under  the  will  did  not  lose  his  legacy  by  attesting  a  codicil 
which  confirmed  the  will,  nor  did  a  residuary  legatee  by  so 
doing  lose  his  share  of  the  residue,  although  the  codicil  in 

(a)  3  Drew.  208. 
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&ct  increased  that  share  by  reyokmg  some  parUeular  lega-        186e. 

des.    [Yice-Chancellob. — I  most  follow  that  authority;  TsuFBr 

I  think  it  is  reasonable     Each  witness  attests  only  the  in-  Tmmtt. 
strument  to  which  he  puts  his  name.]  ""—• 

Then  there  is  a  question,  which  of  the  articles  mentioned 
in  the  schedule  to  the  Chief  Clerk's  certificate  pass  by  the 
bequest  of  plate,  &c.  in  and  about  the  mansion-house.  In  a 
late  case  of  Spencer  y.  Spencer,  before  the  Master  of  the 
Rolls  (not  reported),  the  word  **  plate  '^  in  a  will  was  held  to 
pass  a  gold  watcL  Cole  y,  Fitzgerald  (a)  decided,  that^  by 
a  bequest  of  "  household  furniture  and  other  household  ef- 
fects,'' all  property  on  the  premises  *"  intended  for  use  or 
consumption  therein,  or  for  the  ornament  thereof,''  would 
pass.  A  gift  of  household  goods  passes  plate:  IfichoUs  y. 
OAomQ)).  The  word  ''effects"  alone  would  carry  eyen 
money.  And  the  word  "  pictures  "  in  this  will  must  include 
the  jewelled  portrait 

Then,  the  pure  personaliy,  though  insufficient  to  pay  the 
charity  legacies^  must  contribute  with  the  rest  of  the  per* 
eonal  estate  to  pay  the  debts,  funeral  and  testamentary  ex* 
peases,  and  oosts  of  administration,  including  this  suit 

Mr.  Flemmg  for  other  parties  in  ike  same  interest 

Mr.  Wii^sena  for  the  Attorney-General : — 

The  pure  personalty  should  not  contribute  to  pay  debts, 
&a  The  charity  legacies  are  demonstratiye:  RcMnaon  v. 
Oddard  (c) ;  and,  therefore,  in  case  of  a  deficiency  of  assets, 
the  particular  fund  appropriated  to  pay  them  would  not 
abate,  and,  consequently,  it  cannot  be  made  liable  to  debts, 

&C, 

(a)  1  S.  &  S.  180;  S.  61,  affirmed,  3  Buss.  301.        (6)  2  P.  Wms.  419. 
(c)  3  Mac.  6k  Q.  735. 
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Mr.  Qiffa/rd  for  Dr.  Brigga. 

Mr.  Lewm  in  rejdy. 


j^idqmttu.    Vicb-Chancjellob  Sib  W.  Page  Wood  : — 

I  have  no  doubt^  upon  the  wording  of  thu  bequeath  thai 
personal  ornaments  would  not  passL    It  does  not  depend  (m 
the  meaning  of  the  word  ^  plate/'  nor  is  this  case  goveined 
by  the  authority  oi  Spencer  v.  Spencer,  a  note  of  which  has 
been  shewn  to  me  by  the  Registrar,   from  which  it  ap- 
pears, that  it  was  held  by  the  Master  of  the  BoUs»  thaty 
under  the  particular  circumstances,  there  being  several  be- 
quests, a  gold  watch  passed  by  the  word  "plata''  Here,  the 
words  are  "  I  give  and  bequeath  my  household  fumitore^ 
plate,  linen,  china,  glass,  books,  pictures,  plated  articles^ 
prints,  and  all  and  singular  other  my  household  furniture 
and  effects  which  at  the  time  of  my  decease  diall  be  in  or 
about  my  said  mansion-house  "  to  trustees,  *  in  trust  fiv  the 
person  or  persons  for  the  time  being  entitled  to  the  actual 
possession  of  my  said  mansion-house  under  and  by  virtue 
of  the  limitations  contained  in  this  my  wiU,  so  that  the  same 
may  go  and  belong  to  my  said  mansion-house  and  be  held 
and  enjoyed  therewith  as  and  in  the  nature  of  heurlooma" 
I  think  it  is  clear,  that,  by  that  description,  nothing  that  was 
merely  a  personal  ornament  would  pass,  but  only  those  ar- 
ticles which,  according  to  the  language  of  the  Court  in  Cob 
V.  Fitzgerald  (a),  were  adapted  for  the  use  and  ornament  of 
the  house. 

The  only  question  then  upon  which  any  doubt  could  arise, 
would  be  concerning  the  pictures,  which  it  appears  are  adorn- 
ed in  a  costly  manner,  and  are  very  valuable ;  and  without  de- 


(a)  3  Bom.  301. 
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tennining  whether  or  not  they  would  pass  under  the  word  i856. 
"  pictuieSy''  as  to  which,  I  think,  there  may  be  some  doubt^ 
I  should  wish  to  see  them  before  I  decide;  because,  if  they 
were  not  articles  ordinarily  worn,  but  more  resembling  mini- 
atures not  intended  to  be  worn,  they  might  pass  under  this  **<V"*«w* 
bequest  I  propose,  therefore,  to  make  a  declaration,  that^ 
by  this  bequest^  none  of  the  articles  mentioned  in  the  sche- 
dule passed,  which  were  articles  exclusively  of  personal  omar 
ment,  and  not  adapted  for  the  use  or  ornament  of  the  house ; 
and  I  will  hereafter  examine  the  articles  concerning  which 
there  remains  a  doubt,  and  will  decide  whether  they  would 
pass  by  the  gift  or  not. 

As  to  the  question  of  costs,  I  wish  to  have  an  opportunity 
of  considering  the  case  of  Robinson  v.  Odda/rd  (a),  before  I 
determine  it. 

I  cannot  give  Dr.  Brigga  any  special  costs,  as  the  Attomey- 
Qeneral  is  before  the  Court  and  would  protect  his  interest 
in  the  matter. 


Yice-Chancellob  Sib  W.  Page  Wood: — 

I  find  there  are  several  articles,  and  not  only  the  pictures,  June  2eth, 
about  which  there  is  a  doubt  For  instance,  there  is  an  old 
oystal  necklace  which  probably  was  never  worn.  I  must 
therefore  direct  an  inquiry  which  of  these  several  articles 
passed  by  the  gift  according  to  the  declaration  which  I  have 
made. 

I  have  looked  at  the  case  of  Robinson  v.  Odda/rd  (a),  as 
to  the  question  out  of  what  fund  the  costs  are  to  be  first 
paid^  and  I  think  that  I  am  concluded  by  that  case:  Lord 
Trwro  there  held  a  similar  charitable  bequest  to  be  a  de- 
monstrative legacy,  citing  Acton  v.  Acton  (b),  in  which  the 

(a)  3  Mac.  &  G.  735.  (6)  I  Mer.  178. 
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gift  was  of  40002.  oat  of  money  in  the  hands  of  the  testator'g 
faexikers;  and  Sir  W.  Qramt^  Master  of  the  Rolls^  held,  that 
the  fund  was  to  be  kept  intact  for  the  payment  of  that  le- 
gacy^  there  being  a  necessity  for  the  abatement  of  the  gene- 
*****"^  nd  legacies  in  order  to  pay  the  debts.  Holding  sudi  a 
l^acy  to  be  demonstrative,  the  beqnest  being  expressed  to 
be  in  priority  to  otilier  legacies,  makes  the  case  stronger;  be- 
cause, if  any  part  of  this  particular  fond  be  taken  to  paythe 
costs,  that  would  increase  the  fund  for  payment  of  the  other 
legacies^  including  the  residuary  bequest,  at  tiie  expense  of 
this  fund  of  pure  personaliy. 


JwM  9^th.  Mr.  RoU,  Q.  C,  mentioned  the  case  again,  and  pointed 
out  to  the  Court,  that,  in  Robinson  v.  Oeldard(a)  the  costs 
were  apportioned  rateably  between  the  two  funds. 

Mr.  Wickens. — ^That  was  by  the  order  of  the  Vioe-Chan- 
cellor,  and  from  that  part  of  his  decree  there  was  no  appeal, 
80  that  it  could  not  be  altered  by  the  Lord  Chancellor. 


Vicb-Chancellob  Sib  W.  Page  Wood:— 

lam  bound  to  foUow  the  principle  of  that  decree:  the  two 
parts  of  it,  as  they  stand,  are  inconsistent;  but  as  that  is  oc- 
casioned by  the  appeal  having  been  confined  to  one  part 
only  of  the  decree  I  must  follow  that  part  which  was  the 
decree  of  the  Lord  Chancellor,  and  must  therefore  hold,  that 
the  costs  must  come  out  of  the  other  personal  estate,  in  pre- 
ference to  the  pure  personalty. 

(a)  3Mae;&G.735. 
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WILLETER  V.  DOBIR  June  2Srch 

A  SPECIAL  CASR  w$%^s 

FmieralBae- 

Arva  WiUeteVy  the  deceased  wife  of  the  Plaintiff,  by  her  ^^JSi^Ked 

will  in  1852,  in  exercise  of  certain  powers  of  appointment  ^^JJJ"^ 

notwithstanding  coverture,  given  to  her  in  manner  therein   .     

,  ,  ,  A  marriad  wo- 

recited  in  relation  to  certain  trust  moneys  and  property  man,  by  her 

therein  specified,  and  settled  upon  her  for  her  separate  use,  cue  ofapower 
after  appointing  the  interest  and  dividends  of  certain  sums  o^»PPo>nt- 

^tr  o      ^  ^  ^  mentoTer 

of  stock  to  the  Plaintiff  for  life,  with  remainders  over,  be-  trust  moneya, 

queathed   and   directed  as  follows: — "And  I  give  and  bequests, and 

bequeath  unto  the  said  David  Black  Dobie"   (meaning  ofhS^^^* 

the  Defendant  Dohie)  "  the  sum  of  60Z.,  and  I  also  give  and  ^®^*^  funeral 

^  .  andtestamen- 

bequeath  to  my  niece  Maria  Harris  the  sum  of  602.  under  tanr  expenses, 

this  my  will ;  and  from  and  after  payment  of  my  just  debts,  ^ies^aSend- 
funeral  and  testamentary  expenses,   and  the  expenses  at-  "^*^f  v**°*" 
tending  the  execution  of  this  my  will,  I  direct  and  appoint  ^^,>  appoint- 
that  the  rest^  residue,  and  remainder  of  all  and  eveiy  the  due  of  the 
said  trust  moneys,  and  all  other  n^  personal  estate  and  SmongW^ 
©fleets  shall  be  divided  among  my  nieces,'*  (naming  them)^  S*tTJ""S^ 
"share  and  share  alike;'*  and  the  testatrix  appointed  the  offunendez- 
Defendants  Dobie  and  WiUeter  executors  and  trustees  of  her  ^^^^  ^ 

mU  on  her  surviy 

ing  her  hus- 
band, and  that 

The  testatrix  died  in  1 864,  leaving  the  Plaintiff  surviving.  roJ^i^g  ^ 

entitled  to  re- 
payment^ out 

The  Defendants  held  in  their  hands  11 U  ISa.  7d.  of  the  of  the  trust 

assets  of  the  testatrix  applicable  to  the  payment  of  the  be-  m^^r^d  by 
quests  mentioned  in  the  foregoing  extract  from  her  will        S^!iSi*S*^ 

The  Plaintiff  had  paid  out  of  his  own  funds,  the  funeral 
expenses  of  the  testatrix,  amounting  to  642.  28.  2d. 
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The  questions  for  the  opinion  of  the  Court  wece^ 

I.  Whether  the  testatrix  had,  by  the  terms  of  the  clause 
above  set  out^  charged  the  payment  of  her  funeral  expeDses 
on  the  residue  of  her  separate  estate,  and  whether  the  Flais- 
tiff  was  entitled  to  repayment  of  the  6U.  28.  2d.  out  of  sach 
residue. 


2.  Whether,  if  the  Plaintiff  should  be  so  entitled,  the  two 
I^;acies  of  502.  each  given  to  the  said  David  Black  DMe 
and  to  the  said  Maria  Harris  were  payable,  in  the  fint 
places  out  of  the  assets  forming  the  residue  of  the  estate  of 
the  testatrix,  or  abated  proportionably  with  the  amount  of 
the  funeral  expenses,  in  the  event  of  a  deficiency  of  sach 


Argwneni.  Mr.  0(yuHin,  for  the  Plaintiff,  contended,  that  the  testa- 
irix  had  charged  the  payment  of  her  funeral  expenses  on  the 
residue  of  her  separate  estate,  and  that  the  Plaintiff  was  en- 
titled to  repayment  of  the  642.  28,  2d.  out  of  such  residua 

In  reference  to  the  second  question,  he  conceded  that  the 
two  legacies  of  502.  were  payable,  in  the  first  place,  out  of 
the  assets  forming  the  residue,  and  did  not  abate  proportion- 
ably  with  the  amount  of  the  funeral  expenses,  in  the  event 
of  a  deficiency  of  asseta 


Mr.  Moaxm  for  the  Defendants: — 

The  charge  of  the  funeral  expenses  was  intended  by  the 
testatrix  to  be  contingent  upon  the  event  of  her  sorviying 
her  husband;  but  she  died  in  his  lifetime;  and  there  is  no- 
thing to  prevent  the  application  of  the  ordinary  rule,  that  a 
husband  is  liable  to  pay  the  funeral  expenses  equally  with 
the  debts  of  his  deceased  wife. 
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[The  Vice-Chanciellor. — ^That  rule  is  not  disputed;  but 
the  point  is,  whether,  by  this  clause  in  her  will,  the  wife  has 
not  relieved  her  husband  out  of  her  separate  estate — ^whe- 
ther she  has  not  made  him  a  present^  in  effect^  of  what  her 
fimeral  expenses  would  have  cost  him.] 

The  construction  which  would  make  the  appointment  of 
the  residue  subject  to  the  funeral  expenses  of  the  testatrix, 
would  extend  to  make  it  subject  also  to  her  just  debts;  and 
the  husband  mighty  with  equal  justice,  claim  to  be  re- 
imbursed all  moneys  expended  by  him  in  payment  of  such 
debts,  as  well  as  what  he  has  expended  in  payment  of  her 
fimeral  expenses. 

[Gregory  v.  Lockyer  (a)  and  Jmkvns  v.  Tucker  Q>)  were 
dted  as  the  only  authorities  bearing  on  the  point] 

A  reply  was  not  heard. 
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Argwmemt, 


Vicb-Chanckllor  Sib  W.  Page  Wood  : — 

I  think  this  is  a  good  charge  of  the  wife's  funeral  expenses 
upon  the  residue  of  her  separate  estate  in  any  events  and 
not  contingent  upon  the  event  of  her  surviving  her  husband. 
In  making  the  charge,  she  must  be  taken  to  have  had  in 
mind  her  power  to  deal  with  her  separate  estate  as  a  feme 
sole,  and  to  have  intended  to  exercise  that  power  to  the  ex- 
tent of  the  charga  The  appointment  to  her  nieces,  which  is 
connected  with  and  immediately  follows  the  charge  in  ques- 
tion, is  expressly  made  "  after  payment  oi"  her  just  debts^ 
funeral  and  testamentary  expenses,  &c.  She  has  given  no- 
thmg  to  her  nieces  until  such  debts  and  expenses  are  paid. 
Had  the  property  in  question  consisted  of  real  estate,  I 
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(a)  6  Madd.  90. 
VOL.  II. 
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(6)  1  H.  Bl.  90. 
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shoiild  have  held  the  words  used  by  the  testatrix  soffident 
to  create  a  charge  upon  it  of  her  debts,  and  funeral  and 
testamentary  expenses. 

The  result  is,  that  the  first  question  must  be  answered  in 
the  affirmative.  The  answer  to  the  second  question  will 
be,  that  the  legacies  of  502.  are  payable,  in  the  first  place, 
out  of  the  assets  forming  the  residuary  estate  of  the  tes- 
tatrix. 


Jwu  20r;i.  OTTER  v.  LORD  VAUX. 

IjT  indentures  of  lease  and  release,  dated  the  13th  and 
14th  days  of  October,  1837,  a  certain  estate  called  JBedKXUi 
which  was  vested  in  Jwm  LUwdLyn,  widow,  for  life^  with 
remainder  in  fee  to  her  son  WUliomi  Llewellyn,  together 
with  other  estates,  all  late  the  property  of  LletueUynLlevodr 
lyn,  the  late  husband  of  Jane,  and  £Either  of  WSUam 
Llewellyn,  were  conveyed  to  Henry  Claude  by  way  of  mort- 
gage, to  secure  40002.  and  interest.    And  the  said/an^ 


Morigoffe — 
Power  of  Sale 
Pwckatehy 
Mortgagor — 
SubaequaiU  /f»- 
cumbrancerB. 

A  mortgagor, 
haTUkg  made 
two  BucoeanTo 
mortgageaof 
hia  estate  to 
different  per- 

Sd°the^llteto"  Llewellyn  and  WilUam  LleweO/yn  covenanted  with  the 
from  the  firat    gaid  Henry  Ooude  to  pay  the  mortgage  money  and  interest, 

mortflBgee  un* 

der  a  power  of  and  for  title  in  the  usual  way,  and  the  mortgage  deed  abo 

in  hia^mor^  contained  a  power  of  sale  to  be  exercised  by  the  said  Hmry 
gage,  and  aub-  Qo^de  in  default  of  payment 

sequently  '^  •' 

granted  fur- 

b^cea  tT  -^y  indentures  of  lease  and  release,  dated  the  12th  and 

other  peraona,  13th  days  of  January,  1838,  after  reciting  the  making  of  the 
tice  of  the  ae-  aforesaid  mortgage,  Jane  and  WUliam,  LUwMyn  concurred 
mgo.  Thepur-  ^^  conveying  the  same  estates,  including  Bedwaa,  to  one 

obaae-money 

not  being  aufflcient  to  pay  off  the  first  and  aecond  mortgagee: — HM,  that  the  aeoond  moii> 
gagee  waa  entitled  to  a  coarge  upon  the  estate  for  the  deficiency,  and  that  he  mi|^t  oMub 
a  decree  of  foreoloaure  againat  the  mortgagor  and  the  anbaequent  mortgageea. 

Qiuere,  whether  thia  would  be  the  case  if  the  eatate  had  been  aold  under  the  poww  to  t 
stranger,  and  subsequently  purchased  from  auch  atranger  by  the  mortgagor. 
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Gtach,  in  fee,  "  subject  to  the  said  mortgage  for  4000Z.  to  ^2®^ 
the  said  Henry  Ghude"  by  way  of  mortgage,  to  secure 
I5202w  and  interest;  and  they  covenanted  to  pay  this  sum 
and  interest,  and  also  for  title,  including  a  covenant  for  fur- 
ther assurance  of  the  said  hereditaments  ("  subject  as  afore- 
said") to  the  said  Oeach,  in  fee,  by  "the  said  Jane  Llewel- 
lyn and  WiUicmi  Llewellyn,  and  their  heirs,  and  all  other 
persons  whosoever  having,  or  lawfully  or  equitably  claiming, 
or  who  shall  or  may  have  or  lawfully  or  equitably  claim  any 
estate,  right,  title,  or  interest  in  or  to  the  said  hereditaments.'' 

A  memorandum  of  this  second  mortgage  was  indorsed 
upon  the  first  mortgage  deed. 

In  the  year  1838,  the  second  mortgage  was  transferred 
to  the  Plaintiff  Otter. 

Subsequently  the  estates  were  mortgaged  again  to  one 
WiUia/ma,  subject  to  the  two  preceding  mortgages. 

In  the  year  1840,  6oi^  advertised  the  estates  for  sale,  in 
exercise  of  his  power  of  sale  as  first  mortgagee ;  and  WHHam 
LleweUyn  contracted  with  him  for  the  purchase  of  the  Bed- 
Wda  estate  for  the  sum  of  11502.,  which  he  paid  to  Ooude, 
and  took  £rom  him  a  conveyance  of  this  estate,  in  which 
Jane  Llewellyn  concurred. 

Oovde  sold  the  rest  of  the  property  comprised  in  his  mort- 
gage to  other  persons,  but  the  whole  of  the  purchase-money 
received  by  him  for  all  the  property,  including  the  Bedwaa 
estate,  was  not  more  than  the  amount  of  his  mortgage  debt 

In  1844,  WmUmi  LleweUyn  made  an  equitable  mortgage 
by  deposit  of  the  title-deeds  of  the  property  with  one  Moe- 
tyn,  to  secure  1402.  and  interest.  This  mortgage  was  now 
vested  in  the  Defendant  Lord  Vaux, 

In  1853,  WiUia/m  LleweUyn  mortgaged  the  same  pro- 
uu2 
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1866.        perty  to  the  Defendant  Mary  Ll&weUyn,  by  deed,  to  secure 
Oy„B        119%  10^.  and  interest,  subject  to  the  last-mentioned  equii- 
LoBD^Aux.    able  mortgage. 

Siat€mmi,  Mostyn  and  Ma/ry  LleweU/yn,  at  the  respective  tunes  of 
taking  their  mortgages,  had  notice  of  the  mortgage  to  SeoM, 
which  was  still  unpaid. 

(M^  now  filed  this  bill  against  Lord  Vaux,  MaryLkwd- 
lyn,  and  WHUam  LlewMyn,  for  foredoeuie. 


ArywmenL         Mr.  TT.  M.  James,  Q.  C,  and  Mr.  Qiffard,  for  the  Plain- 
tiff:— 

This  case  is  governed  by  Tovl/rava  v.  Steere  (a),  in  which 
case,  there  being  three  incumbrances,  and  the  third  inciim- 
brancer  having  obtained  a  transfer  to  himself  of  the  first 
charge,  the  mortgagor  subsequently  sold  the  estate  to  the 
Defendant,  with  the  concurrence  of  the  third  incombranoer, 
whose  two  incumbrances  were  paid  off  out  of  the  purchase- 
money ;  and  as  the  purchaser  had  constructive  notice  of  the 
second  charge,  the  estate  was  held  to  be  stiU  liable  to  that 
charge  in  his  hands,  the  transaction  being  treated  as  in  ef- 
fect a  payment  of  the  first  and  third  charges  by  the  mort- 
gagor, and  then  a  sale  by  him  to  a  purchaser  with  notice  of 
the  second  charga  So  in  Parry  v.  Wright  (b),  whereaman 
purchased  an  estate  subject  to  two  mortgages,  and  paid  off 
the  first  and  took  a  conveyance  of  the  estate  without  keq>- 
ing  alive  the  mortgage-debt»  and  subsequently  mortgaged 
the  estate  to  another  person,  who  had  notice  of  the  jxtnm 
mortgages,  it  was  held,  that>  by  this  transaction,  the  second 
mortgage,  which  had  not  been  paid  off,  was  the  first  daige 
on  the  estate. 

But  if  not,  William  LlewMyn  was  bound,  under  the 
covenant  for  further  assurance  in  the  mortgage  to  Otadi^  to 

(a)  3  Mer.  210.  (6)  1  S.  &  8.  369 ;  5  Bm.  148- 
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convey  the  estate  whieh  he  purchased  of  Oovde  as  a  further  isae. 
security  for  Oeach's  mortgage,  particularly  as  the  mortgage 
to  Otach  contained  no  mention  of  the  power  of  sale  in  the 
previous  mortgage  to  Ooude.  In  Smith  v.  Phillips  (a),  a 
mortgagor  had  contracted  to  grant  a  lease  of  the  mortgaged  ^*V»«^«- 
premises  to  A.,  and  the  mortgagee,  upon  his  subsequently 
purchasing  the  equity  of  redemption  with  notice  of  this  con- 
tract, was  compelled  to  perform  it  [Yice-Chancellob. — 
I  suppose  the  objection  on  the  other  side  will  be,  that  the 
equity  of  redemption  was  not  purchased  by  WiUiam  Llew- 
dlyn,  but  destroyed]  But  even  then,  if  the  first  mortgage 
was  destroyed,  the  mortgagor  having  received  the  money  of 
the  second  mortgagee,  and  given  him  a  security  upon  that 
estate,  with  a  covenant  for  further  assurance,  the  mortgagor 
caonot  set  up  against  the  second  mortgagee  the  mode  in 
which  the  mortgagor  acquired  the  estate,  but  was  bound  to 
make  further  assurance ;  and  the  purchaser  from  him,  having 
notice  of  this  mortgage,  was  bound  by  that  covenant 

Then,  at  the  time  of  the  purchase,  WUUcmi  LlewMyn 
was  in  possession  of  the  estate,  and  therefore  was  tenant  at 
will  to  the  mortgagees ;  and  any  advantage  which  he  obtain- 
ed by  virtue  of  that  estate  would  belong  to  his  landlord: 
Doe  V.  Pott(b),  Sawnders  v.  Lord  Annedeyic),  [ViCE- 
Chancellob. — ^The  bill  only  prays  for  foreclosura]  Specific 
performanoe  of  the  covenant  for  further  assurance  can  be 
decreed  under  the  prayer  for  general  relief 

[The  VicaB-CHANCELLOB. — ^A  tenant  xnay  purchase  any 
title  consistent  with  his  landlord's  rights,  but  not  any  which 
is  inconsistent  therewith.] 

Mr.  RoU,  Q.C.,  and  Mr.  R.  W.  Hawkins,  for  Lord  Vanix: 

This  case  is  not  governed  by  TovJ/nwa  v.  Steere  (cQ.    The 

(a)  1  Keen,  694.     *  (c)  2  Sch.  &  Iief.  78. 

(6)  2  Dougl.  709.  id)  3  Mer.  310. 
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1856.  ^  second  mortgagee,  having  notice  of  the  first  mortgage,  bad 
constructive  notice  of  the  power  of  sale,  which  is  a  power 
commonly  enough  inserted  in  mortgage  deed&  Having 
such  notice,  he  took  subject  to  the  possible  exercise  of  that 
power;  and  if  the  estate  had,  on  the  sale,  produced  suffident 
to  pay  both  mortgages,  there  is  no  doubt  that  he  could  only 
have  had  a  remedy  against  the  surplus  money  after  pay- 
ment of  the  first  mortgage;  HiU  v.  The  Oreat  Northern 
RaUway  Company  (a).  He  cannot  have  more  than  he 
contracted  for.  The  new  estate  acquired  by  the  mortgagor 
by  his  purchase  .under  the  power  of  sale  was  not  such  an 
estate  as  he  was  bound  to  convey  under  the  covraiant  for 
further  assurance.  Such  a  covenant  only  relates  to  outstand- 
ing estates  existing  at  the  time  it  was  made;  and  to  give  the 
second  mortgagee  a  chai^  upon  the  estate  acquired  by  the 
mortgagor  under  the  power  of  sale,  would  be  to  give  him 
not  a  further  assurance,  but  a  further  security. 

Mr.  Am/phlett  and  Mr.  C.  RoupeU  for  WiUiam  Llewdr 
lyn:— 

If  the  argument  of  the  Plaintiff  is  to  succeed,  then  there 
would  remain  a  charge  by  implication  upon  the  estate  in 
every  case  where  a  mortgaged  estate  has  been  sold  under  a 
power  of  sale,  and  purchased  by  the  mortgagor,  to  the  extent 
to  which  subsequent  incumbrances  were  not  satisfied  by  the 
purchase-money.  How  far  is  such  a  doctrine  to  extend? 
Will  it  hold  where  the  purchase  was  not  by  the  mortgagor 
himself,  but  by  some  other  person,  and  after  several  mesne 
assignments  the  estate  was  bought  by  the  mortgagor? 

Mr.  TT.  M.  Jamies,  Q.  C,  in  reply. 


(a)  6  De  G.,  M<N.  &  G.  66. 
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Vicb-Chancellor  Sib  W.  Page  Wood:—  is5«. 

I  am  inclined  to  thmk,  that,  even  upon  the  narrower  ^>"«» 
groimd  suggested  in  the  argument,  there  would  be  a  good  Lobd  Vaux. 
deal  to  say  in  favour  of  the  Plaintiff  in  this  casa  The  judgtnmu. 
mortgage  under  which  the  Plaintiff  claims  was  stated^  in 
the  mortgage  deed,  to  be  subject  to  a  previous  mortgage 
created  by  the  indentures  therein  mentioned,  without  no- 
ticing the  power  of  sale,  and  the  Plaintiff's  mortgage  then 
contained  covenants,  that,  except  as  aforesaid,  there  was  no 
charge  upon  the  estate;  and  that  the  mortgagor  had  a  good 
right  to  convey,  and  that  he  would  execute  all  requisite 
deeds  further  to  assure  the  estate  subject  as  aforesaid,  but 
there  was  no  allusion  in  that  deed  to  the  power  of  sale.  I 
think  these  fSacts  afford  a  strong  ground  for  arguing,  that  it 
would  not  be  according  to  the  contract  between  the  parties, 
to  say  that  the  second  mortgagee  took  by  the  terms  of 
the  contract^  subject  to  the  power  of  sale  in  the  first  mort- 
gage. 

But  I  do  not  rest  my  decision  upon  that  narrow  ground. 
The  broader  view  of  the  matter  is,  that,  after  the  mortgage 
.  to  the  first  mortgagee  had  been  executed,  conferring  upon 
hun  a  power  of  sale,  as  one  mode  in  which  the  security 
might  be  enforced  by  him,  and  the  mortgagor  subsequently 
conveyed  to  the  second  mortgagee,  subject  to  incinnbrances, 
it  shall  be  assumed  that  the  second  mortgagee  had  notice 
of  the  power  of  sale,  as  being  one  of  the  ordinary  modes 
of  enforcing  a  charge  now  generally  introduced  by  convey- 
ancers into  mortgage  deeda 

Then»  what  would  be  the  position  of  the  mortgagor  if  he 
had  simply  cleared  off  the  first  mortgage  by  payment  of  the 
money  due  upon  it  ?  In  such  a  case,  it  is  settled  by  autho- 
rity, as  was  acknowledged  by  all  parties  in  the  argument^ 
that  the  mortgagor  could  not  set  up  the  anterior  charge  so 
paid  off  against  the  second  mortgagee,  and  that  the  effect  of 
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^856^  paying  oflF  the  first  mortgage  would  be  that  the  seoondt 
mortgage  would  thereby  become  the  first  charge  upon 
the  estata  The  same  observation  which  was  made  in  aiga- 
ment  as  to  the  inability  of  the  second  mortgagee  to  call 
upon  the  mortgagor  to  clear  off  the  first  mortgage,  applies 
to  the  case  I  have  suggested.  The  second  mortgagee  would 
not  have  any  such  rights  he  could  not  file  a  bill,  either  undo' 
the  covenant  for  further  assurance  or  otherwise,  to  compel 
the  mortgagor  to  pay  off  the  first  mortgage.  He  can  only 
say, — ^when  once  the  mortgagor  has  done  this  which  it  was 
his  duty  to  do,  although  the  second  mortgagee  could  not 
have  compelled  him  to  do  it^ — ^ihat  it  is  impossible  for  the 
mortgagor  to  insist  as  against  the  perscm  to  whom  he  has 
given  a  second  mortgage  on  his  property,  that  there  remains 
any  prior  charge  on  the  estate,  or  that  the  mortgagor  has 
any  right  to  have  the  mortgage  which  he  has  paid  off  txans^ 
ferred,  so  as  to  keep  it  alive  for  his  own  benefit  to  the  extent 
of  the  money  which  he  supplied  to  pay  it  off  The  answer 
to  such  a  claim  on  the  part  of  the  mortgagor  would  be, 
''  You  have  only  discharged  your  own  debt,  and  you  are  only 
doing  justice  as  between  yourself  and  your  second  mortgagee, 
by  giving  the  fullest  effect  to  his  security  that  can  possibly , 
be  given,  and  you  have  therefore  no  claim  to  set  up  that 
prior  charge  against  him/' 

Then,  there  being  this  first  mortgage,  and  there  being 
just  the  same  duty,  as  between  the  mortgagor  and  the  first 
mortgagee,  for  the  mortgagor  to  pay  off  his  mortgage,  and 
the  power  of  sale  being  only  given  as  a  means  of  enforcing 
that  payment  if  it  should  not  be  made  otherwise,  the  mort- 
gagor has  paid  the  money  to  the  first  mortgagee  in  this  way 
— ^instead  of  paying  off  the  mortgage  and  clearing  the  estate 
of  that  incumbrance,  which  would  be  for  the  benefit  of  the 
second  mortgagee,  the  mortgagor  pays  the  money  to  the 
first  mortgagee,  and  takes  a  conveyance  of  the  estate  from 
the  first  mortgagee  by  the  exercise  of  the  power  of  sala 
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How  can  he  set  up  a  right  to  the  estate  so  obtained  against  1866. 
his  own  mortgagee,  to  whom  he  has  by  his  own  act  given 
a  chaige  upon  it,  any  more  than,  if  he  had  paid  off  the 
first  mortgage,  he  could  have  the  debt  so  paid  off  trans- 
ferred for  his  own  benefit  as  between  himself  and  the  second  '•*V»»«w- 
mortgagee?  This  equity  does  not  depend  upon  the  doctrine 
of  the  debt  being  merged  or  extinguished.  If  the  mort^ 
gagor,  on  paying  off  the  first  mortgage,  had  taken  an  as- 
signment to  a  trustee  for  himself,  he  could  not  set  up  that 
mortgage  debt  outstanding  in  the  trustee  against  the  se- 
cond incumbrancer;  therefore  the  equity  does  not  depend 
on  the  debt  being  gone  by  the  effect  of  the  payment:  if  the 
debt  were  kept  alive  in  the  way  I  have  mentioned,  the  ef- 
fect would  still  be,  that  the  mortgagor  would  be  estopped  in 
consequence  of  his  mortgage  from  setting  up  that  debt 
against  the  second  mortgagee. 

The  whole  argument  has  been,  that  the  second  mortgagee 
simply  contracted  to  have  the  benefit  of  his  mortgage,  sub- 
ject to  the  prior  charge  and  to  the  power  of  sale,  by  which 
the  first  mortgagee  might  at  once  defeat  all  succeeding  limi- 
tations of  the  estate,  and  those  limitations  being  gone,  the 
second  mortgage,  being  a  charge  only  on  the  subsequent  in- 
terest in  the  property,  is  also  gone,  and  the  only  remedy  is 
against  the  purchase-money  received  for  the  estate  after  satis- 
&ction  thereout  of  the  prior  mortgage ;  and  that,  if  the  Court 
were  to  hold  otherwise,  the  second  mortgagee  would  have  the 
security  of  this  purchase-money  and  also  of  the  estate:  so 
that,  if,  instead  of  the  purchase-money  being  insufficient  to 
pay  off  the  first  mortgage,  there  had  been  a  surplus  of  10002., 
the  second  mortgagee  would  take  that,  and  also  a  chaige 
upon  the  estate  fireed  firom  the  anterior  mortgage.  But  I 
think  that  acomplete  answer  was  given  to  this  argument  in 
reply,  viz.  that  the  real  question  is,  whether  the  contract  is 
not  fully  performed  between  the  mortgagor  and  the  second 
mortgagee,  who,  if  he  gets  the  full  benefit  of  that  payment, 
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1856.  gets  no  moie  than  he  is  entitled  to.  The  first  mortgagee  must 
account  to  the  second  for  the  extra  10002.,  and  the  conse- 
quence would  be,  supposmg  the  mortgage  debt  of  the  second 
to  be  25002.,  that  there  would  only  be  15002.  of  that  left  a 
charge  upon  the  estata  The  contract  is  not  altered,  it  was  to 
secure  to  the  second  mortgagee  25002.  The  mortgagor  pays 
this  money  to  the  first  mortgagee,  and  takes  finom  him  a  con- 
y^ance  of  the  estate.  The  amount  so  paid,  I  have  supposed 
to  exceed  the  amount  of  the  first  mortgage  by  1 0002. ;  that  win 
go  towards  paying  off  the  second  mortgage,  and  will  leave 
the  second  mortgage  with  a  charge  upon  the  estate  diminish- 
ed by  that  payment 

That  appears  to  me  to  be  the  sound  Tiew  to  take  of  the 
result  of  these  &ct&  I  do  not  now  enter  into  the  difficul- 
ties that  might  arise  in  a  case  where  the  first  mortgagee  sold 
the  estate  under  a  power  of  sale,  and  the  property,  after 
passing  through  six  or  seven  different  hands,  may  at  last 
be  purchased  again  by  the  mortgagor;  because  there  would 
not,  in  that  case,  be  the  circumstance  that  there  is  here^ 
namely,  the  payment  by  the  mortgagor  into  the  hands  of 
the  first  mortgagee  of  the  money  which,  by  all  the  tenns 
of  his  contract,  the  mortgagor  was  bound  to  pay  to  the  fiist 
mortgagee  in  discharge  of  the  mortgage  debt.  Here,  the 
estate  is  cleared  of  the  first  incumbrance  by  the  mortgagor, 
by  the  exercise  of  the  power  of  sale  in  his  feiYour,  instead  of 
a  simple  payment  off  by  him  of  this  mortgaga 

It  may  be  said  that  the  second  mortgagee  has  a  greater 
benefit  than  he  contracted  for,  because  the  charge  of  the 
first  mortgagee  is  cleared  off  by  his  having  exerdsed  his 
power  of  sale,  and  the  second  mortgagee  will  have  the 
full  benefit  of  that,  although  the  first  mortgagee  have  been 
thereby  fully  paid.  But  that  would  be  no  argument  against 
the  rights  existing  between  the  second  mortgagee  and  the 
mortgagor,  which  are,  that  the  mortgagor  having  oon- 


ludgmmi. 
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tracted  with  the  second  mortgagee  to  give  him  a  security  1856. 
upon  that  particular  estate  for  a  certain  sum  of  money, 
if  the  prior  chai^  be  cleared  off  in  any  mode  by  the  act 
of  the  mortgagor,  it  is  impossible  for  him  to  say,  I  will 
hold  the  estate  free  from  the  incumbrances,  without  ful- 
filling my  contract  of  giving  to  the  second  mortgagee  a 
security  upon  the  estate  to  the  amount  of  the  money  which 
he  so  advanced  It  would  be  too  thin  a  distinction  to  say, 
that  where  no  power  of  sale  exists  there  would  be  no  possi- 
bility of  doing  this,  but  that,  by  means  of  the  power  of  sale 
in  the  first  mortgage,  the  first  mortgagee  is  enabled  to  sell 
the  estate  to  the  mortgagor,  and  the  mortgagor  is  enabled  to 
make,  by  such  purchase,  a  title  to  the  estate  as  against  his 
own  incumbrancer,  who  remains  unsatisfied.  Such  a  state  of 
things  would  be  inconsistent  with  the  contract 

My  decision,  in  this  case,  rests  upon  the  broad  ground  that 
the  estate  is  still  liable  to  the  second  mortgage  in  the  hands 
of  the  mortgagor  and  those  who  claim  under  him  with  no- 
tice of  that  mortgaga  Othervnse,  the  mortgagor,  having  in 
his  pocket  money  enough  to  pay  off  the  first  mortgage, 
might  say,  in  such  a  case,  I  will  not  pay  off  the  mortgage, 
but  buy  the  estate  firee  from  all  claims.  In  other  words,  he 
applies  the  fimd  to  relieve  the  estate  in  his  own  favour, 
and  not  in  favour  of  those  to  whom  he  has  pledged  it,  avail- 
ing himself  of  the  machinery  of  the  power  of  sala 

There  must  be  a  decree  for  an  account  and  payment  of 
what  is  due  for  principal  and  interest  on  the  second  mort- 
gaga 
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Jau.  wtkA  THE  AFRICAN  STEAM  SHIP  COMPANY 

V.  SWANZY  AND  KENNEDY. 

MenAmuSkiip-  i  HE  FlaiBtiffi  were  the  owners  of  a  ship  called  Tht  Ftm- 
p!a^  iz-^17  <fr  nw/ner,  which,  in  October,  1864,  was  lost  with  all  her  cargo, 
jf  50!^  C&n  '  ^^^  ^^  l^ggs^  of  ^  the  passengers  on  board.    In  1855, 


"  FoZiitf   /       separate  actions  were  commence^}  against  the  Flaintift  hj 
SUp'^—S.  514,  the  Defendant  Swamay,  the  owner  of  a  part  of  the  cargo,  and 
'      the  Defendant  Kennedy,  one  of  the  passengers,  to  recover 

Sip-^within^*  the  value  of  their  property  lost  with  the  vessel 
the  meaning 
of  the  Her- 

**^*  S^S^.        The  Plaintiflfe  then  filed  their  bill  under  the  514th  sedioii 

ping  Act,  1851, 

(17  k  18  Vict  of  the  Merchant  Shipping  Act,  1854,  (17  &  18  Yict  c.  104j, 
isnottheTalne  praying,  that  the  value  of  the  ship  and  freight  might  be  as- 
owner  would  certained  under  the  direction  of  the  Court,  and  apportioned 
hk  d?*.  "^^  ^y  ^®  Court  between  the  persons  who  should  establish  their 
isthemunfor  claims,  and  to  restrain  the  Defendants  from  prosecuting 
owner  may       their  actions  against  the  Plaintiffi  in  reepect  of  the  loa  of 

■hip,  the  only 

criterion,  al- 

thoof^  it  IB  one  of  many  criteria,  of  its  value:  but,  under  ordinaiy  oirounuteaoei,  and 

with  the  exception  of  a  case  where  there  ia  no  market  for  a  ship  of  the  kind,  such  ▼aloe 

will  be  taken  to  be  what  the  ship  would  have  fetched  if  sold  immediately  before  her  Ioil 

In  the  excepted  case  the  Ck>urt  would  ascertain  the  price  given  for  the  ship,  and  the  nb- 
sequent  detenoration, — semble. 

Shipowners,  being  under  a  contract  to  replace  their  ship  immediately  if  lost,  iosored  her 
for  10,0002.;  two  months  after  which  the  ship  was  lost: — Hdd,  that  thev  were  not  estop- 
ped from  proving,  in  a  suit  instituted  by  them  under  the  514lh  section  of  the  Act,  thai  the 
value  of  the  ship,  at  the  time  when  she  was  lost,  did  not  exceed  69002. 

In  a  suit  instituted  by  a  shipowner  under  the  514th  section  of  the  Merchant  Shipping  Aet, 
1854,  to  determine  the  amount  of  bis  liability  in  respect  of  the  losses  there  mentioDad,  to 
have  such  amount  distributed  rateably  amongst  the  seversl  claimants,  and  to  stop  aetioDi 
at  law  in  relation  to  the  same  subject-matter,  there  being  no  adverse  litigation  amoQget  the 
claimants  themselves,  nor  any  other  special  circumstance  occasioning  an  increase  otoosIb, 
and  over  which  the  Plaintiff  has  no  control,  the  Plaintiff,  as  the  party  eased  by  the  proceed- 
ings, pays  all  the  costs  of  all  claimants  whose  claims  are  established,  including  the  oosta  of 
aotionB  at  law  commenced  by  any  of  such  daimantft,  but  stayed  by  injunction  in  the  eoii 
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Upon  motion  for  an  injunction,  an  order  waA  made  in        1856. 
terms  of  which  a  minute  has  abeady  appeared  in  this  series   thx  Afbioan 
of  Reports  (a).    By  that  order  the  injunction  was  granted,  StbamShipCo. 
and  an  inquiry  was  directed  as  to  the  value  of  the  ship. 


In  the  course  of  the  inquiry  as  to  the  value  of  the  ship,  it 
appeared,  that,  in  December,  1852,  the  ship  was  purchased 
by  the  Plainti£Es  for  12,8972. — ^paid  in  shares  in  the  com- 
pe^y;  that,  shortly  after  she  was  purchased  by  the  Plaintifls, 
and  from  that  time  until  she  was  lost,  the  ship  had  been 
employed  by  the  PlamtiflEs,  under  a  contract  with  Qovem- 
ment,  to  carry  the  mails  to  Femomdo  Po;  that  while  so 
employed,  she  had  made  voyages  amounting  in  the  whole  to 
about  100,000  miles;  and  that,  about  two  months  before  her 
loss,  she  was  insured  by  the  Plaintiffi  for  10,0002.,  which 
amount  had  been  paid  by  the  underwriter&  At  the  time 
when  the  insurance  was  effected,  the  Plaintifls  were  bound 
by  their  contract  with  the  Government  to  replace  the  ship 
immediately  in  the  event  of  her  being  lost. 

Estimates  of  valuers  as  to  the  price  which  the  ship  would 
have  fetched  at  the  time  when  she  was  lost,  were  in  evidence. 
Mr.  Bailey,  a  valuer  selected  by  the  Defendants  as  well  as 
by  the  Plaintiff,  estimated  that  price  at  59002.>  other  va- 
luers estimated  it,  some  at  60002.,  others  as  low  as  40002. 

The  question,  what  was  the  value  of  the  ship  within  the 
meaning  of  the  term  "  value "  in  the  504th  section  of  the 
Act)  now  came  on  to  be  argued  upon  an  adjourned  sum- 
mons. 


SwAirzT. 
StaUm^fiU. 


Jan,  Wih, 


Mr.  Jamvea,  Q.  C,  and  Mr.  Cole,  for  the  Defendant  iStooTin     Argwaumt, 
«y:— 

The  true  criterion  of  the  value  of  the  ship  is,  what,  at  the 

(a)  Vol.  1,  p.  328. 
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1866.        time  wben  the  ship  was  lost^  was  her  peculiar  value  to  the 

Thb  Atbioan   PlaintifiEs,  having  regard  to  the  business  in  which  she  was 

StbamShipCo.  employed,  the  growing  nature  of  that  business,  and  the 

BwAjxzT,      adaptation  of  the  ship  for  that  business — ^what  was  the  value 

Argument,     to  the  Plaintiff  of  their  capital  as  represented  by  the  ship 

when  thus  employed : — as  in  the  case  of  fixtures  in  a  house 

which  are  valued  as  they  stand,  and  having  regard  to  their 

adaptation  to  that  particular  house,  and  not  at  the  price 

they  would  fetch  if  removed     The  market  value  of  the  ship 

— ^the  mere  price  which  any  stranger  would  have  given  for 

her— cannot  be  the  criterion  intended  by  the  Act   Suppose 

one  company  to  buy  up  all  vessels  of  this  description,  and  to 

obtain  a  monopoly  of  the  only  business  for  which  they  are 

adapted,  such  vessels  would  no  longer  have  any  market 

value. 


At  all  events,  the  ship  having  been  insured  for  10,0001. 
only  two  months  before  her  loss,  and  10,000{.  having  been 
received  by  the  PlaintifiEs  firom  the  underwriters,  the  Plaiu- 
tifis  are  estopped  from  estimating  her  value  at  less  than 
that  sum.    They  are  not  to  make  a  profit  by  insurance. 

Mr.  Cavma,  in  the  absence  of  Mr.  RoU,  Q.  C,  for  the 
Plaintiflfe:— 

The  peculiar,  accidental,  value  of  the  ship  to  the  Haintiffs 
cannot  be  the  proper  criterion  of  her  value  imder  the  504fth 
section  of  the  Act;  otherwise,  the  owner  might  be  exposed  to 
actual  loss — Suppose  a  yacht  which  has  won  two  years  suc- 
cessively, and  of  which  the  owner  will  be  entitled  to  a  large 
prize  if  she  wins  the  third  year:  if  she  is  lost  before  the 
third  race,  the  owner  is  not  to  be  fixed  with  the  accidental 
value  which,  at  the  time  of  her  loss,  he  attached  to  her. 


Nor  can  the  price  the  vessel  fetched  two  years  before  she 
was  lost,  be  a  test  of  her  value,  it  being  well  known  that 
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ships  deteriorate  yearly  252.  per  cent  BesideB,  even  that 
price  was  not  paid  for  in  money,  bat  in  shares  in  the  com- 
pany, and  non  constat  at  what  price  such  shares  then  stood. 

Nor,  thirdly,  is  the  amount  of  insurance  the  criterion  of 
value.  The  question  on  which  the  amount  of  insurance  is 
determined  by  the  party  who  insures  is,  what  will  it  cost  to 
replace  the  thing  insured  ?  Here,  the  Plaintifis  were  under 
a  contract  to  replace  the  ship  immediately,  at  whatever 
cost  The  amount  of  insurance  is  never  intended  as  an  ac- 
curate representation  of  value  in  the  ordinary  sense  of  the 
word. 
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1806. 

Thk  Atbioar 
StbakShifCo. 

SWAHIT. 

Argttmewt. 


These  tests  being  all  fiedlacious,  we  propose  to  leave  it  to 
the  Court  to  say  upon  the  evidence,  such  evidence  being 
conflicting,  what  would  the  ship  have  fetched  at  the  time 
when  she  was  lost  ? 

[He  then  argued,  that  the  evidence  shewed  the  true  value 
was  40002.,  or,  at  the  utmost^  and  upon  the  estimate  of  the 
Defendants'  own  witness,  not  more  than  59002.] 

Mr.  James,  Q.  C,  in  reply: — 


Yxc£-Chancellob  Sib  W.  Page  Wood: — 

This  case  is  one  of  some  importance,  being,  if  I  am  right- 
ly informed,  the  first  which  has  arisen  imder  the  604th  sec- 
tion of  the  Act 


Judgment. 


The  only  question  of  which  I  have  to  dispose  is,  what  is  to 
be  taken  to  be  the  value  of  this  ship  within  the  meaning  of 
the  term  '*  value  "  in  the  504th  section  of  the  Act 


The  natural  and  obvious  meaning  of  the  term  in  question. 
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1856.  and  that  which  under  ordinary  circumstances  the  Court 
The  African  ^ould  attribute  to  it,  is  what  the  ship  would  have  fetched 
STBAMSHipCa  ijmj  ghe  been  sold  immediately  before  her  loss. 

SWANZT. 

jM^mcn^.  ^^  ^^^^  contended,  that  this  would  lead  to  too  low  an  esti- 
mate, and  that  the  Court  ought  to  inquire  what^  at  the  time 
when  the  ship  was  lost^  was  her  peculiar  value  to  the  Plain- 
tiffis,  having  regard  to  the  business  in  which  she  was  em- 
ployed, and  the  growing  nature  of  that  business.  Bat  to 
adopt  the  peculiar  value  which  the  owner  would  have  set 
upon  his  ship  as  the  criterion  of  her  value  within  the  mean: 
ing  of  the  Act,  would  be  to  open  too  large  a  field  of  in- 
quiry. 

It  is  true,  that  the  sum  which  the  ship  would  have  sold 
for,  cannot,  in  all  cases,  be  a  true  criterion  of  its  valueL 
Cases  might  arise,  in  which  to  adopt  that  criterion  would 
lead  to  undue  depredation.  A  particular  class  of  sfaipB 
might  be  adapted  for  one  particular  description  of  traffic; 
and  for  that  alone ;  and  that  description  of  traffic  might  be 
entirely  occupied  by  one  company,  with  which  it  mij^t  be 
hopeless  to  compete,  so  that  there  would  be  no  market  for  a 
ship  of  that  particular  description.  If  such  a  case  should 
ever  occur,  it  would  be  necessary  for  the  Court  to  adopt 
some  other  criterion.  One  I  venture  to  suggest  might  be,  to 
ascertain  the  price  given  for  the  ship,  and  the  suhsequoit 
deterioration.  Some  such  criterion  would  have  to  be  adopt- 
ed; for  otherwise  the.  value  of  the  ship  would  be  what  the 
ship  would  sell  for  to  be  broken  up.  Here,  however,  no  one 
suggests  that  the  value  of  this  ship  is  to  be  taken  at  what 
she  would  have  fetched  to  be  broken  up. 

It  was  argued  for  the  Defendants,  that,  where  a  ship  has 
been  insured,  the  amount  of  the  insurance  is  the  true  crite- 
rion of  her  value,  or  rather,  that  the  owner  is  estopped  in 
such  a  case  from  shewing  that  her  value,  when  insured,  was 
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less  than  the  amount  of  siich  insurance.     But  the  practice         1856. 
of  insuring  vessels  was  extremely  common  when  this  Act  was    thi  Avbioah 
passed;  and  if  the  amount  of  insurance  had  been  intended  Si?»^ShipCo. 
by  the  Legislature  as  the  criterion  of  the  value  of  a  ship,  it       Swanzt. 
would  have  been  easy  for  them  to  express  it,  and  I  must     Judgment. 
assume  that  they  would  have  so  expressed  it     At  any  rate 
I  cannot  import  such  words  into  the  Act    The  amount  for 
which  a  ship  has  been  insured  appears  to  me  to  be  one  of 
many  criteria^  but  I  cannot  consider  it  as  the  sole  criterion 
of  the  value  of  the  ship. 

In  the  particular  case  before  me,  I  think  that  such  a  cri- 
terion would  lead  to  too  high  an  estimate  of  the  value  of  the 
ship.  The  ship  was  bought  by  the  Plaintiffs  in  December, 
1852,  for  12,8972. ;  and  since  that  time  she  has  sailed  about 
100,000  miles.  Taking  these  facts  into  account^  consider- 
ing the  sum  for  which  she  was  bought,  and  allowing  for 
subsequent  deterioration,  I  am  bound  to  conclude  that 
10,0002.  would  exceed  the  value  of  the  ship  at  the  time  of 


It  was  said,  '  Why,  then,  did  the  plaintifib  insure  for  so 
large  a  sum  as  10,0002.?'  But  to  that,  I  think,  the  answer  was 
satisfactory,  that,  being  under  a  contract  which  bound  them 
to  TBfiace  the  ship  immediately  in  case  of  her  loss,  the  Plain- 
tiff were  compelled  to  insure  for  such  a  sum  as  it  would 
cost  them  to  replace  their  ship.  In  so  doing,  there  was  no 
fraud  on  their  part  They  only  did  what  is  constantly  done 
by  parties  insiuring  houses,  furniture,  and  other  property 
in  course  of  deterioration;  all  which,  from  year  to  year, 
and  after  the  lapse  of  many  years,  are  habitually  insured  at 
the  same  price  as  that  for  which  they  were  insured  when 
new,  without  any  allowance  for  deterioration.  This  disposes 
of  the  argument  that  the  Plaintifib  are  estopped  by  the 
amount  of  the  insurance  from  adducing  evidence  to  shew 
that  the  price  which  the  ship  would  have  fetched  at  the 
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1856.        time  when  she  was  lost,  was  less  than  the  sum  for  which 

THiAruoAir  they  had  insured. 
StsamShipCSo. 

SwAirsT. 


jMdgmmU, 


[His  Honor  then  examined  the  evidence  of  the  valnen^ 
and  concluded  thus: — ]  * 

Taking  all  the  circumstances,  therefore,  into  oonsideraticm, 
it  comes  to  this,  that  Mr.  Bailey  estimates  what  the  ship 
would  have  fetched  at  59002.,  other  valuers  estimating  it, 
some  at  60002.,  others  as  low  as  45002.,  or  even  40002.;  and 
considering  that  this  Act  was  passed  in  relief  of  the  liability 
of  shipowners,  I  adopt  the  estimate  of  Mr.  Bailey,  who  was 
selected  by  both  parties,  as  the  true  value  of  the  ship  with* 
in  the  meaning  of  the  Act 


JwM  zoth.  The  Defendants  Swanzy  and  Kennedy,  and  several  claim- 
ants who  came  in  under  the  order,  having  established  their 
respective  claims,  the  cause  now  came  on  to  be  disposed  of 
upon  the  question  of  costs. 

0 

ArgwBMnt,  Mr.  Rolt,  Q.  C,  and  Mr.  Cairns,  Q.  C,  appeared  for  the 
Plaintiffs. 

Mr.  James,  Q.  C,  and  Mr.  Cole,  for  the  Defendant  i8u»n- 
zy;  and 

Mr.  Oiffa/rd  for  the  Defendant  Kermedy,  claimed  the  De- 
fendants' costs  of  the  suit,  and  their  costs  at  law  of  the  ao- 
tions  stayed  by  the  injimction.  By  the  514th  section  of  the 
Act  (a),  the  Court  had  a  discretion  as  to  costs;  and  in  the 
exercise  of  that  discretion,  it  would  follow  the  ordinaiy 
rule  adopted  in  such  cases,  and  order  all  costs  to  be  paid  by 
the  party  who  was  eased  by  the  proceedings  which  the  Act 


(a)  17  &  18  Vict  c  104. 
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had  authorised     Here,  the  Plaintiffs  were  the  parties  eased        1356. 
by  the  proceedings,  and  there  had  been  no  adverse  litigation   rp^]^^j[J^^ 
over  which  the  Plaintiff  had  no  control 
therefore,  should  pay  the  costs. 


The  PlamtiflEb,   Steam  ShipCo. 

V. 


Mr.  Rolt,  Q.  C,  in  reply,  denied  that  the  shipowner  was 
the  only  party  eased  by  the  Act  Besides,  what  relief  the 
shipowner  obtained  under  the  Act,  was  his  by  the  true  rule 
of  rights  and  in  conformity  with  the  laws  of  all  other  nations, 
and  was  not  to  be  looked  upon  as  a  favour  conferred  by  the 
Act  In  such  a  case,  the  decision  ought  not  to  depend  on 
the  question,  who  is  eased  by  the  proceedings  which  have 
been  instituted. 


SWAKZT. 

Argument, 


ViCfi-CHANCELLOB  SiB  W.   PAGE  WoOD  : — 

I  think  the  decision  ought  to  depend  upon  the  question, 
who  is  eased  by  the  proceedings  which  the  Act  has  autho- 
rised to  be  instituted.  And  here  it  is  clear,  that  the  Plain- 
tiff, as  owners  of  the  ship,  are  the  parties  who  have  been 
eased  by  such  proceedings. 

By  the  614th  section  of  the  Merchant  Shipping  Act, 
1854,  in  cases  where  liability  has  been  incurred  by  any 
owner  in  respect  of  loss  of  life,  personal  injury,  or  loss  of 
or  damage  to  ships,  boats,  or  goods,  and  several  claims  are 
made  or  apprehended  in  respect  of  such  liability,  this  Court 
is  empowered,  subject  as  there  mentioned,  to  entertain  pro- 
ceedings at  the  suit  of  any  owner  for  the  purpose  of  deter- 
mining the  amount  of  such  liability,  and  for  the  distribution 
of  such  amount  rateably  amongst  the  several  claimants, 
with  power  to  stop  all  actions  and  suits  pending  in  any 
other  Court  in  relation  to  the  same  subject-matter.  By 
adopting  the  proceedings  which  the  Act  has  thus  authorised, 
the  shipowner  is  enabled  to  protect  himself  from  as  many 
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1856.        separate  actions  as  there  are  clainiaDts  for  compensation.   If 

THsAraioAN    he  thinks  it  for  his  benefit  to  stop  all  these  actions,  the  Act 

SteamShipCo.  enj^bles  him  to  do  so  in  a  suit  instituted  by  him  for  the  pur- 

SwANZT.      pose.     The  owner  only  can  institute  the  suit  in  which  the 

Judgment.     Court  can  give  relief  under  the  51 4th  section.     K  he  chooses 

to  institute  it,  he,  as  the  party  eased,  is  prim&  &cie  the 

party  who  should  bear  the  costs. 

If  it  were  a  case  in  which  there  had  been  adverse  litiga- 
tion between  the  claimants  amongst  themselves,  or  any 
other  special  circumstance  occasioning  an  increase  of  costs, 
and  over  which  the  Plainti£&  had  no  control,  a  questioD 
might  be  raised.  But  here  there  has  been  no  such  litiga- 
tion— Here,  there  has  been  nothing  special,  occasioniiig 
costs  over  which  the  Plaintif&  had  no  control  The  Defend- 
ants, as  well  as  the  other  claimants,  have  established  their 
claims  in  this  Court;  I  must  assume,  therefore,  that  the  De- 
fendants would  have  established  such  claims  in  the  actions 
they  conmienced  at  law ;  and,  establishing  their  claims  at  law, 
they  would  have  been  entitled  there  to  their  cost&  I  mu8t> 
therefore,  order  that  all  the  costs  be  borne  by  the  Plaintifi. 

By  all  the  costs,  I  mean  that  the  Plaintifis  must  pay  the 
Defendants  their  costs  not  only  of  this  suit>  but  also  of  the 
actions  at  law,  which  the  Defendants  would  have  obtained 
if  the  Plainti£&  had  not  restrained  them,  in  order  to  have 
the  amount  of  their  own  liability  ascertained  and  distributed 
here;  and  the  Plaintifls  must  also  pay  the  costs  of  all  the 
other  claimants  who  have  come  in  under  the  order,  and  es- 
tablished their  claims  in  this  Court 

Ordered  accordingly. 
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1866. 


WEBB  v.  BYNQ.  ,     ^ , 

Anne  CRANMER,  by  her  will  in  1844.,  amongst  other   WiJUr-dm' 
devises  and  bequests,  gave  as  follows: — "  I  give  to  my  great  ^SSST" 
nephew  Henry  Webb  Byng  the  livings  of  Qtiendon  and  ru-ilT^-e^ 
Chichfieyy  should  he  like  the  profession  and  be  qualified  for  eetate  to  one 
them,  or  to  William  Gra/nmer  Byng,  ....  I  give  in  trust  dren,— J^efti 
to  my  executors,  for  my  niece  Mary  Anne  Byng  and  her  ^^l^cSidj^ 
children,  all  my  OtLendorir-HaU  estates  in  Essex,  provided  in  owe  at  the 

date  of  the 

she  takes  the  name  of  Cranmer  and  arms,  and  her  children,  will,  to  create 

with  my  mansion-house,  furniture,  plate,  books,  linen,  &c.,  SaTb^i^the 

Archbishop  Cran/mer's  portrait  by  Holbein,  the  Indicm  only  mode  ^ 

cabinet  in  drawing-room,  and  striking  watch,  and  my  dia-  effect  the 

mond  earrings  and  pins,  as  heirlooms  with  my  estata"  tion  of  the 

wm. 

The  testatrix  devised  the  residue  of  her  real  and  personal  "  Living"— 
estate  and  effects  to  Mary  Anne  Byng,  and  appointed  the  j^^  ^^^ 
Plaintiflfe  her  executors.  " ^^P*'' J' 

sufficient  to 
pass  the  ad- 

The  testatrix  died  in  1853.  •      ^^  be're- 

stnctedtothe 
Dezt  presenta- 
Mary  Anne  Byn^g  died  in  the  lifetime  of  the  testatrix,  tion.   The 

leaving  Alfred  Molyneux  Byng,  her  eldest  son,  Henry  determine 

Webb  Byng,  and  six  other  children,  who  all  survived  the  meaning.^*" 

testatrix.    WUUa/m  Cranmer  Byng,  another  son  of  Ma/ry     Devise  to  a 
A  "Ti  i«i«ii«4»»  /»  1  •  minor  of "  the 

Anne  Byng,  died  m  the  lifetime  of  the  testatrix.  livings  of  Q, 

and  C.,  shonld 
he  like  the 

Henry  Webb  Byng  was  an  infant,  aged  about  sixteen  P"'^*^!??"^ 

years.  for  them  :"— 

ffM,  to  shew 
an  intention 

The  cause  now  came  on  for  further  consideration.  the^^^Swa 

personal  bene- 
fit; therefore,  that  the  devise  was  confined  to  a  single  presentation,  and  did  not  extend  to  the 
advowson. 


ArgfiM€iiL 
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1856.  Mr.  Karalake  appeared  for  the  Plaintiff 

Mr.  Gavma,  Q.C.,  and  Mr.  Thring,  for  the  Defendant  it  J- 
fred  Molyneux  Byng,  contended,  that,  upon  the  true  con- 
struction of  the  will,  the  Quendon-HaU  estates  were  devis- 
ed to  Ma/ry  Anne  ByTig  as  tenant  in  tail;  and  that,  Mary 
Anne  Byng  having  died  in  the  lifetime  of  the  testatrix,  the 
Defendant  Alfred  Molyneux  Byng,  as  her  eldest  son,  waa 
now  entitled  as  tenant  in  tail  of  such  estate& 

They  relied  on  the  name  and  arms  clause,  and  the  gift 
of  the  heirlooms,  as  well  as  upon  the  gift  of  the  estate  as  one 
entire  estate,  as  being  inconsistent  with  the  supposition  that 
the  testatrix  intended  the  children  of  Mary  Awne  Byng  to 
take  either  concurrently  with  her,  or  as  joint  tenants  after 
her  decease  —  inconsistent^  in  shorty  with  any  supposition 
except  that  the  testatrix  intended  a  simple  descent  from  par 
rent  to  child. 

They  cited  Wood  v.  Ba/ron  {a)  and  Doe  v.  Bradley  (b)y  to 
shew  that  the  rule,  inaccurately  called  the  rule  in  WUde*$ 
case  (c),  that,  under  a  gift  to  A.  and  his  children,  if  he  have 
children  at  the  time,  they  must  take  concurrently,  is  not  an 
absolute  and  unyielding  rule  of  law,  but  is  liable  to  give  mj 
in  order  to  cany  out  the  general  intention  of  a  testator,  as 
inferred  from  the  whole  of  his  will;  and  that^  atthoogh 
*'  children  "  may  be  a  word  of  purchase^  yet  it  may  abo  be 
a  word  of  limitation;  and  if,  as  here,  the  intention  is  incon- 
sistent with  any  other  interpretation,  it  must  be  held  a  ironl 
of  limitation. 

They  contended  also,  that,  imder  the  gift  of  the  livinga  of 
Quendon  and  Chichney,  having  r^ard  to  the  words  which 
followed,  '*  should  he  like  the  profession  and  be  qualified 

(a)  1  East,  269.  (b)  16  East,  399.  (c)  6  Rep.  16  (k 
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for  them,''  Henry  Wfith  Byng  oould  not  take  more  than  the 
next  presentation,  even  assuming  him  to  comply  with  those 
conditions;  and  that  the  advowson  passed  as  part  of  the 
lapsed  residuary  real  estate  to  the  heir-at-law. 

Mr.  RoU,  Q.  C,  and  Mr.  (?.  L.  RuaseU,  for  the  children  of 
Ma/ry  Anne  Byng,  other  than  Alfred  Molyneux  Byng  her 
eldest  son : — 

The  devise  of  the  Qu^ndon-HaU  estates  was  a  devise  to 
Mary  Anne  Byng  for  life,  with  remainder  to  her  children 
as  joint  tenants  in  fea — "  Children  "  is  prima  facie  a  word 
of  purchase;  and  here,  so  far  from  containing  anything  to 
rebut  that  presumption,  the  will  contains  provisions  amount- 
ing to  evidence  in  its  favour.  The  words  "  I  give  in  trust" 
indicate  that  the  testatrix  contemplated  successive  interests, 
and  the  direction  as  to  heirlooms  is  not  inconsistent  with 
successive  interests,  such  as  we  contend  for.  The  condition 
as  to  the  name  and  arms  of  Crwn/mefr  is  to  be  complied  with 
by  all  the  children;  the  Courts  therefore,  would  expect  a  gift 
commenavrate  with  the  condition,  and  that  all  are  to  derive 
a  benefit  xmder  it 

In  WVide*e  case,  there  was  no  child  in  esse  at  the  date 
of  the  will;  and  the  only  way  in  which  the  Court  could 
avoid  disinheriting  the  children,  was  by  construing  the  word 
**  children  "^  as  a  term  of  limitation,  and  giving  an  estate  tail 
to  the  parent  Here,  children  were  in  esse  at  the  time, 
and  the  testatrix  took  notice  of  the  fact,  providing  for  some 
of  them  nominatim. 

[They  cited  on  this  point  Mason  v.  Clarke  (a),  a  dictum 
of  Lord  St,  Leonards'  in  Heron  v.  Stokes  (b),  not  overruled 
by  the  partial  reversal  of  that  decision  in  i).  P.  (c),  Crawford 

(a)  17  Jor.  479.        (ft)  2  Dr.  &  W.  107.        (c)  9  Jiir.  66a 
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V.  Trotter  (a),  Vaiighan  v.  The  Mwrquis  of  Headford(Ji>\ 
Buffa/r  V.  Bradford  (c).] 

Then,  as  to  the  livings,  the  word  "  living  "  is  used,  not 
only  in  common  parlance  but  in  Acts  of  Parliament,  as  equi- 
valent to  "  advowson;"  and  the  words  which  follow  the  de- 
vise of  the  livings  may  be  satisfied  by  construing  them  as 
simply  expressive  of  the  motive  of  the  gifts:  the  case  being 
analogous  to  that  of  gifts  of  money  professedly  for  the  pur- 
pose of  apprenticing  a  person  to  a  particular  trade,  where,  if 
he  dislikes  the  trade,  he  may  claim  the  money  for  advance- 
ment generally.  Consequently,  Henry  Webb  Byng  is  enti- 
tled to  the  advowsons. 


A  reply  was  not  heard. 


Judgment.      ViCB-ChANCBLLOR  SiR  W.  PaGB  WooD: — 

However  bold  the  decision  may  appear,  I  must  hold  this 
devise  of  the  QnsTtdon-HaU  estates  to  have  created  an  es- 
tate tail 

The  rule,  as  stated  by  Lord  Hcmhvicke  in  Buffar  v.  Brad- 
ford (c),  is  this:  that  the  word  "  children,"  in  its  natnnJ 
import,  is  a  word  of  purchase  and  not  of  limitation;  bat  that^ 
where  a  contrary  interpretation  is  necessary,  in  order  to  com- 
ply with  the  intention  of  the  testator,  there  the  word  "  chil- 
dren '*  will  be  held  to  be  a  word  of  limitation  and  not  of 
purchasa  The  Court  must  look  to  the  whole  intention ;  and 
the  question,  therefore,  in  the  present  case  is,  whether,  hav- 
ing regard  to  the  whole  intention  of  the  testatrix,  I  can  cany 
that  intention  into  effect,  without  holding  this  to  be  an 
estate  tail 


(a)  4MadcLd61. 


(b)  10  Sim.  639. 


(e)  2Atk.290. 
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The  testatrix's  intention  is  expressed  in  these  words,  "  I         i856. 
give  in  trust  to  my  executors  for  my  niece  Mary  Arme      "^wkm^ 
Byng,  and  her  children,  all  my  QuendorirHcM  estates  in  <^ 

Essex,  provided  she  takes  the  name  of  Cra/nmer  and  arms,        

and  her  children,  with  my  mansion-house,  furniture,  plate,       «<v»«w« 
books,  linen,  &&,  Archbishop  Cram/mer's  portrait  by  Holhevn, 
the  Indicm  cabinet  in  drawing-room,  and  striking  watch, 
and  my  diamond  earrings  and  pins,  as  heirlooms  with  my 
estate." 

According  to  the  decisions  since  Wilde's  case,  the  general 
rule  is,  that,  where  there  is  a  devise  to  one  and  her  children,  if 
she  have  childrenat  the  time,th6word  ''children'"  is  construed 
as  a  word  of  purchase  and  not  of  limitation,  and  the  children 
take  as  purchasers  concurrently  and  as  joint  tenants  with 
their  parent.  But  that  construction  could  not  have  been 
intended  by  the  testatrix  in  the  present  case.  To  hold  that, 
in  this  case,  the  mother  and  her  children  were  intended  to 
take  concurrently  and  as  joint  tenants,  would  involve  this 
manifest  absurdity,  viz.  that  they  must  all  live  together  in 
the  same  house,  and  jointly  enjoy  the  various  articles 
which  the  testatrix  has  given  as  heirlooms  with  her  estate. 
This,  therefore,  very  properly  was  not  contended. 

The  contention  was,  that  the  devise  was  to  the  mother  for 
life,  with  remainder  to  her  children  as  joint  tenants  in  fee. 
The  only  authority  for  such  a  construction  is  the  case  of 
Jeffery  v.  Honywood(a),  and  even  that  has  been  overruled 
by  Broadhurst  v.  Morris  (6).  Independently,  however,  of 
that  consideration,  what  I  chi^y  rely  upon  is  this,  that  the 
QtieTidon-HaU  estate — ^the  subject  of  this  devise — is  the 
estate  by  means  of  which  the  testatrix  intends  by  her  will  to 
perpetuate  the  name  of  Cranmer;  and  if  I  were  to  hold  that 
devise  to  have  been  a  devise  to  Mary  Anne  Byng  for  life, 

(a)  4  Madd.  398.  (6)  2  B.  &  Ad.  1. 
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1866.  with  remainder  to  her  children  as  joint  tenants  in  fee,  the 
estate  would  be  divisible  into  eight  separate  estates,  and,  as 
the  parties  who  take  the  property  are  also  to  take  the  name 
and  arms,  the  result  would  be  to  found  as  many  small  bm- 

^'^^^^'^^^'  lies  all  bearing  the  name  and  arms  of  Crarmier,  whereas  the 
testatrix  speaks  of  her  estate  as  one  and  indivisible,  and  to 
be  enjoyed  in  its  entirety. 

In  rejecting  such  a  construction  in  £Givour  of  one  which 
will  treat  the  word  "  children  ^  as  a  word  of  limitation  and 
not  of  purchase,  I  do  not  depart  from  the  spirit  of  the  role  m 
Wilde' 8  case — ^the  real  rule  in  that  case  being,  that  it  is  law- 
fid,  as  Lord  Ha/rd/mcke  puts  it^  to  construe  the  word  "  chil- 
dren" as  a  word  of  limitation  where  the  will  necessitates  sach 
a  construction.  This  is  a  case  of  that  description,  and,  as 
the  only  means  of  keeping  the  property,  which  the  testatiix 
has  described  as  her  QwmdtynrHaU  estates,  in  one  masB,— 
which  is  clearly  the  general  intention  of  the  will, — I  am 
compelled  to  hold,  that,  in  this  will,  the  word  ''  children  "  is 
a  word  of  limitation,  and  that  the  devise  created  an  estate 
tail 

Then,  as  to  the  livings,  the  devise  is  in  these  terms:  *I 
give  to  my  great  nephew  Henry  Webb  Byng  the  livings  of 
Qvsndan  and  Ohichney,  should  he  like  the  profinsion  and 
be  qualified  for  them,  or  to  WUUam  Crammer  Byng." 

Now,  the  word  "  living  "  is  ambiguou&  It  is  sufficiait  to 
pass  the  advowsozL  On  the  other  hand,  it  may  be  restrict- 
ed to  a  single  presentation:  the  law  does  not  determine 
which  is  its  meaning,  and  the  point  must  be  ascertained 
fiK>m  the  context  Beferring  in  this  will  to  the  context^  it 
is  clear  that^  by  the  word  "  livings,'"  the  testatrix  intoiuled 
to  pass  not  the  advowson,  but  only  a  single  presentation. 
The  words  "  should  he  like  the  profession  and  be  qualified 
for  them,"  shew  an  intention  to  confer  on  the  devisee  a  pe^ 
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sonal  benefit ;  and  that  could  only  be  effected  by  the  devisee         1866. 
being  himself  presented  to  the  livings.     I  must^  therefore, 
hold  that  the  devise  of  the  livings  is  confined  to  a  single 
presentation,  and  does  not  extend  to  the  advowson. 


ludgmeiU, 


There  must  be  a  declaration  that  the  Quendan-HdU  es- 
tates were  devised  to  Ma/ry  Anne  ByTig  as  tenant  in  tail* 
and  that  the  Defendant  Alfred  MolyneiAX  Byng  is  now  en- 
titled thereto  as  tenant  in  tail  There  must  also  be  a  declar- 
ation, that,  upon  the  true  construction  of  the  will,  the  De- 
fendant Henry  Wehh  Byng  is  entitled  to  be  presented  to 
the  livings,  provided  he  shall  comply  with  the  conditions 
mentioned  in  the  wilL 


The  opinion  of  the  Court  was  asked  upon  the  question, 
whether  the  name  and  arms  clause  amounted  to  a  condition 
precedent:  his  Honor  thought  it  did  not,  there  being  no  gift 
over;  but  said  it  was  not  necessary  to  decide  the  point,  as 
the  Defendant  Alfred  Molyneux  Byng  would  take  as  heir- 
at-law  of  the  testatrix,  if  not  by  the  devise. 
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JidtfiHdb  ECCLES  V.  CHEYNK 

8th. 

Wia9—7  WUL  JDT  indentures  of  lease  and  release,  dated  July,  1831,  real 

26,  M.  27,  ss!  estate,  of  which  John  Bibby  was  then  seised  in  fee,  together 

^^2!i^^hir  ^^^  certain  personal  estate  of  John  Bibby,  was  settled  upon 

WUltoaCkUd  trust  to  sell  and  invest  the  moneys  to  arise  from  such 

'~^_  sale;  and  it  was  declared,  that^  as  to  one  equal  undivided 

mrat^Mct  f^^^^  P*rt  of  the  said  moneys,  and  the  securities  thereon, 

*8  of  the  Wills  the  same  should  from  time  to  time  be  invested  upon  trust  to 

Act,  7  WilL  4  .  .  ^ 

&  1  Vict  c.  26,  pay  and  apply  the  income  and  proceeds  into  the  hands  of 

to  a  chi^of  J^cLTy  Bibby,  the  wife  of  John  Bibby,  or  to  such  person  or 

the  testator,  persons  as  she  should  from  time  to  time,  after  the  same 

who  dies  m  '^ 

the  testator^s  shoidd  hiave  become  actually  due,  but  not  by  way  of  antid- 

ing  issue  Uv-  pation,  appoint  to  receive  the  same  by  any  note  or  writing 

taWs^ea^  under  her  hand  during  her  life;  but  such  moneys  should  not 

shall  not  lapse,  be  paid  or  payable  to  her  until  after  the  decease  of  Joiw 

applies  to  a 

testamentary  Bibby,  and,  untU  that  event  should  happen,  the  moneys  to 

mSS^n  eowr-  ^  received  as  the  income  from  the  said  one-fourth  share 

dee  of  a  gene-  ghould  be  retained  by  the  trustees,  and  should  remain  in 

ral  power.  -^  ^ 

Distinction,  their  possession  to  be  disposed  of  as  Ma/ry  Bibby  should  ap- 

^ISy^*^  point  by  deed  or  will;  and  from  and  after  the  decease  of 

between  a  ge-  Mary  Bibby,  then  the  portion  thereby  given  for  her  benefit 

limited  power,  should  be  assigned  and  disposed  of  to  and  for  such  uses, 

Testatrix,  trusts,  intents,  and  purposes  as  Mary  Bibby  should,  by  her 

by  her  wiU  in 

1840,  in  ezer-  last  will  and  testament,  give,  direct^  limit,  and  appoint;  and 

nTpowe^^  for  want  of  such  direction,  limitation,  or  appointment^  or 

oeSs^^f^^  when  the  same  should  be  ineffisctual,  then  such  portion 

estate  to  a  should  be  assigned  or  disposed  of  as  the  next  of  kin  otJohn 

di^in  hZ  ^  Bibby  should  order  and  direct 
lifetime,  leav- 
ing issue  liy- 
ingat  the  tea-        Mary  Bibby,  by  her  will,  dated  184-0,  afl»r  directing  the 

tatriz's  death :  v  v      ^ 

-^HM,  that  payment  by  her  executors  of  her  funeral  and  testamentaiy 

the  personal 

representatiye 

of  the  daughter  was  entitled. 
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expeDses,  and  the  charges  of  the  probate  of  her  will,  pro- 
ceeded as  follows: — "  As  to,  for,  and  concerning  all  the  rest, 
residue,  and  remainder  of  my  estate  and  effects,  both  real 
and  personal,  of  which  I  may  die  possessed,  or  of  which  I 
have  the  power  to  devise,  bequeath,  or  appoint  by  will,  I 
hereby  give,  devise  and  bequeath,  limit,  and  appoint  the 
same,  and  every  part  thereof,  unto  and  equaUy  between  my 
daughters  Mary  Eccles  and  Elizdbeth  Kidd,  their  heirs, 
executors^  and  administrators,  absolutely  and  for  ever/' 

Mary  Eccles  died  intestate  in  the  lifetime  of  the  testatrix, 
leaving  issue,  who  survived  the  testatrix.  Letters  of  adminis- 
tration to  the  personal  estate  and  effects  of  Mary  Eccles 
were  granted  to  the  Plaintiff. 

Mary  Bibby  died  in  1846,  and  John  Bibhy  in  1849. 

The  hearing  of  the  cause  is  reported  in  Mr.  Hare's  Re- 
ports (a). 

The  cause  now  came  on  to  be  heard  on  further  directions. 
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SUUemeiU, 


Mr.  BoU,  Q.  C,  and  Mr.  J.  T.  Hwm/phry,  for  the  Plain- 
tiff:— 

The  Plaintiff,  as  the  administrator  of  Mary  Eccles,  is  en- 
titled to  one  equal  moiety  of  the  one-fourth  part  of  the  pro- 
duce of  the  trust  estates,  by  the  settlement  limited  as  Mary 
Bibby  should  appoint 

The  33rd  section  of  the  Act,  7  WiH  4  &  1  Vict  a  26, 
provides,  that,  where  any  person  being  a  child  of  the  testar 
tor,  to  whom  any  real  or  personal  estate  shall  be  devised  or 
bequeathed  for  any  estate  or  interest  not  determinable  at 
or  before  the  death  of  such  person,  shall  die  in  the  lifetime 
of  the  testator  leaving  issue,  and  any  such  issue  of  such 

(a)  Vol.  9,  p.  215. 


Argument. 


Atyuwient, 
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person  ahall  be  living  at  the  time  of  the  death  of  the  testa* 
tor,  Ruch  devise  or  bequest  shall  not  lapse,  but  shall  take 
efiPect  as  if  the  death  of  such  person  had  happened  inunedi- 
ately  after  the  death  of  the  testator.  And  by  the  27th  sec- 
tion of  the  Act,  a  general  devise  or  bequest  is  to  be  constru- 
ed to  include  any  real  or  personal  estate  which  the  testator 
may  have  power  to  appoint  in  any  manner  he  may  think 
proper. 

Here,  Ma/ry  Ecdea  was  a  child  of  the  testatrix — she  left 
issue  living  at  the  death  of  the  testatrix — ^her  interest  un- 
der the  appointment  (or,  in  other  words,  under  the  bequest, 
since  the  27th  section  includes  in  the  term  '^  bequest"  an 
appointment  under  a  general  power,)  was  not  determinable 
at  or  before  her  death.  That  bequest,  therefore,  by  virtue 
of  the  33rd  section,  did  not  lapse,  but  took  effect  as  if  her 
death  had  happened  immediately  after  the  death  of  the  tes- 
tatrix ;  and  according  to  Johnson  v.  Johnson  (a),  the  Plain- 
tifiP,  as  her  administrator,  was  entitled  to  her  share. 

In  OriffUhs  v.  Ocde  (b),  which  will  be  cited  oonttk,  the 
power  was  in  favour  of  partipular  objects,  not,  as  here,  a  ge- 
neral power  to  appoint  in  any  manner  the  testatrix  might 
think  proper. 

Mr.  Daniel,  Q.  C,  and  Mr.  BcLgshawe,  juh.,  Mr.  WiUeodc, 
Q.  C,  Mr.  GoUins,  and  Mr.  Hardy,  for  parties  claiming  un- 
der the  limitation  over  in  de£Giult  of  appointment: — 

The  share  appointed  to  Mary  Ecdes  lapsed  by  reason  of 
her  death  in  the  lifetime  of  the  testatrix,  and  passed  to  ^ 
Defendants  under  the  clause  in  default  of  appointment  con- 
tained in  the  settlement  of  1 831 .  It  has  been  expressly  de- 
cided, that  the  33rd  section  of  the  Act  does  not  apply  to  a 
testamentary  appointment,  the  word  ''  lapse  "  equally  with 

(a)  3  Hare,  157.        (6)  12  8im.  327 ;  S.  O,  on  a  rehearing,  Id  354. 
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the  words  "  bequeathed  "  and  ''bequest'"  being  inapplicable 
to  an  appointment:  QriffiJths  v.  Oale  (a).  And  it  stands  to 
reason  that  you  cannot,  under  a  power,  appoint  to  a  dead 
person. 

Mr.  Doria  for  the  trustees. 

Mr.  Rdt,  Q.  C,  in  reply. 

[Hohnea  v.  CoghiU(b\  and  Vaughanv,Vander8tegen(c), 
were  also  cited] 

Other  questions,  principally  of  construction,  were  also  dis- 
cussed, but  are  not  material  to  be  reported. 

Judgment  reserved. 
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Argtment, 


Vice-Chancellor  Sir  W.  Page  Wood: — 

The  queBtion  in  this  case  is,  wheth^,  a  married  woman 
having  a  general  power  to  appoint  by  will,  and  having  by 
her  will  exercised  that  power  in  favour  of  two  of  her  chil- 
dren, one  of  such  children  having  died  in  her  lifetime  leav- 
ing issue  who  survived  the  testatrix,  the  33rd  section  of  the 
Wills  Act  (d)  applies,  so  as  to  prevent  a  lapse. 

The  question  is  one  of  considerable  importanca  It  is  also 
entirely  new^  for  the  case  of  OriffUka  v.  Oale  (a)  was  decided 
on  adistinct  point.  In  Oriffiiha  v.  Oale  the  power  was  not  a 
general,  but  a  limited  power, — a  power  to  appoint  to  children, 
and  to  children  only;  and  it  could  never  have  been  the  in- 
tention of  the  Act  to  extend  a  power,  which  in  its  creation 
was  restricted  to  children,  so  as  to  include  any  persons  but 


July  Sth. 
Judgment, 


(a)  12  Sim.  327 ;  S.  O,  Id.  354, 

(b)  7Vc8.  499;  S.C,  12  Ves. 
206. 


(c)  2  Drew.  165, 

(rf)7  WilL4&l  Victc.26. 
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children.  The  power  was  not  within  the  27th  section,  which 
applies  only  to  general  powers — ^powers  "  to  appoint  in  any 
manner  the  appointor  may  think  proper" — words  which 
Judammt  ^^^'^^J  <»nnot  extend  to  a  powei*  to  appoint  to  children,  and 
to  children  only.  And,  as  the  power  was  not  within  the 
27th  section, — as  under  that  section  the  property,  the  sub- 
ject of  the  appointment,  would  not  have  passed  by  a  gene- 
ral bequest,  the  appointment  could  not  be  saved  firom  lapse 
by  the  33rd  section,  which  applies  only  to  property  which 
passed  by  bequest 

But  the  question  in  this  case  is  of  a  very  different  kind 
Here,  the  power  is  a  general  and  not  a  limited  power.  It 
is  in  effect  a  power  to  appoint  in  any  manner  the  testatrix 
might  think  proper.  It  is  a  power,  therefore,  which  comes 
within  the  27th  section  of  the  Act;  and  that  being  so,  I  have 
come  to  the  conclusion  that  the  33rd  section  applies;  and 
that  the  effect  of  the  33rd  section  and  of  the  27th  section, 
taken  together,  is  to  prevent  a  lapse,  and  entitles  the  Plain- 
tiff, as  the  administrator  of  the  deceased  daughter  of  the 
testatrix,  to  the  share  which  that  daughter  would  have 
taken  if  her  death  had  happened  immediately  after  that  of 
the  testatrix. 

It  is  impossible  to  examine  the  27th  section  of  the  Act 
without  seeing  that  it  was  the  intention  of  the  Legislature, 
by  that  section,  to  sweep  into  a  general  bequest  all  pro- 
perty over  which  the  testator  had  a  general  power  ^ 
appointment.  And  that  conclusion  accords  with  the  view 
which  the  C!ourt  has  long  since  adopted  in  favour  of 
creditors,  in  cases  in  which  the  debtor,  having  a  general 
power  of  appointment  over  property,  but  no  transmissible 
interest  in  default  of  appointment,  thinks  fit  to  exercise 
his  power  of  appointment  for  the  benefit  of  a  third  party; 
where  the  Ciourt  has  laid  hold  of  the  property  in  the  hands 
of  the  third  party,  and  treated  it  as  assets  for  the  payment 
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of  the  creditois  (a) — a  rule  which  is  sometimes  stated  as  if 
founded  upon  the  appointee  in  such  a  case  becoming  a 
trustee  for  the  creditor;  but  it  is  rather  to  be  referred  to  this» 
that,  the  donee  of  the  power  having  by  his  appointment 
displaced  the  title  of  those  taking  estates  subject  to  the 
pow^,  and  so  rendered  the  property  his  own  absolutely, 
the  Court  will  treat  it  in  like  manner,  will  follow  this  out 
to  all  its  legitimate  consequences,  and  will  treat  his  rights 
acquired  under  a  general  power  as  equivalent  to  absolute 
ownership. 

A  similar  construction  was  adopted  in  a  case  which  oc- 
curred under  the  Annuity  Act  —  the  case  of  Halsey  v. 
Hales  {b).  The  Annuity  Act  had  provided,  that  nothing 
m  the  Act  contained  should  extend  to  any  annuity  or 
rent-charge  secured  upon  lands  of  eqiial  or  greater  annual 
value,  whereof  the  grantor  was  seised  in  fee  simple  or  fee 
tail  in  possession  at  the  time  of  the  grant;  and  the  facts  in 
Eahey  v.  ffaJsa  were  these :  Sir  E.  Halea  and  his  only  son 
had  suffered  a  recovery,  and  declared  the  uses  to  such  per- 
son and  for  such  estate  as  they  should  jointly  appoint;  and 
they  jointly  granted  an  annuity,  and  appointed  the  lands  to 
one  Harcovurt  for  a  term  of  years,  in  trust  for  the  annui- 
t^t  It  was  argued,  that,  neither  Sir  E.  Hales  nor  his  son 
having  either  a  fee  simple  or  fee  tail  in  possession  at  the 
time  of  the  grant,  but  only  a  power,  the  case  did  not  &11 
within  the  exception  in  the  Act;  and  ShrapneU  v.  Vernon, 
before  Lord  Thurlow,  was  cited.  But  Lord  Kenyan,  C.  J., 
said,  **  We  are  called  upon  in  this  case  to  decide  according 
to  the  strict  letter  of  the  Act  of  Parliament:  but  that  is  not 
the  true  line  of  construction,  for  Lord  Coke  says,  qui  hoeret 
tn  Uterd  hceret  m  cortioe.  We  must,  therefore,  consider 
vhsX  is  the  fieur  meaning  of  the  Act.  I  think  the  object  of 
the  Legislature  was  to  prevent  persons  who  had  no  market- 


1866. 


(a)  See  ffolmes  v.  CoghiU,  7  Ves.      on  Wills,  p.  526. 
499;  S,  C,  18  Ves.  206;  2  Jarm.  (b)  7  T.  R  194. 

VOL.  XL  Y  Y 


Judgment, 


J.  K. 


Judgment, 
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1856.  able  estates  making  improvident  bargains  in  granting  ao- 
nuities;  but  they  thought  that  a  person  who  could  bring  ^ 
real  security  to  market  was  not  subject  to  such  impositioDB; 
and  therefore  they  provided,  by  the  last  clause,  that  the  Act 
should  not  extend  to  any  annuity  secured  by  lands  of  equal 
or  greater  annual  value  whereof  the  grantor  was  seised  in 
fee  simple  or  fee  tail  Now,  what  estate  had  the  granton 
of  this  annuity?  They  had  the  power  over  the  fee  simple^ 
and  it  seems  as  if  Lord  Thurlow  thought,  in  the  case  cited, 
that  such  a  case  came  within  the  exception  of  the  Act  The 
grantors  had  the  control  over  the  estate/' 

The  Court  therefore,  in  that  case,  considered  itself  enti- 
tled, looking  to  the  whole  scope  of  the  Annuity  Act<^  to  treat 
a  grant  of  an  annuity  by  persons  having  a  joint  power  of 
appointment  of  the  fee,  precisely  as  if  such  persons  had  beoi 
absolute  owners  in  fee. 

Now,  looking  to  the  whole  scope  of  the  Wills  Act^  it  ap- 
pears to  me  to  be  clear  that  the  Legislature  intended  to  pat 
an  appointment  by  will,  in  exercise  of  a  general  power,  upcm 
precisely  the  same  footing  as  a  devise  or  bequest  by  a  party 
having  an  absolute  interest  The  27ih  section  enaUes  par- 
ties having  an  absolute  power  of  appointment  over  property 
to  deal  with  that  property  by  will  as  their  own  absolutely, 
and  to  dispose  of  it  by  will  without  reference  to  their  power. 
If  the  words  they  have  used  to  describe  the  property  are 
sufficient  to  include  it^  the  devise  or  bequest  is  to  be  con- 
strued so  as  to  include  such  property.  That  being  the  eflkct 
of  the  27th  section, — ^the  27th  section  having  made  tlie 
words  *'  bequeathed  "  and  "  bequest ''  applicable  to  property 
over  which  the  testator  has  a  general  power  of  appointm^t, 
— ^when  I  come  to  the  33rd  section,  I  find  it  enacted,  tha^ 
upon  the  death,  under  the  circumstances  there  described,  of 
a  child  to  whom  personal  property  has  been  "  bequeathed" 
by  a  parent^  the  "  bequest "  shall  not  lapse,  but  shall  take 
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effect  as  if  the  death  of  such  child  had  happened  immediate-        1856. 
ly  after  the  death  of  the  testator.  Eccles 


In  Qriffiiha  v.  OaU  (a),  the  late  Vice-Chancellor  of  ETtg- 
land  seems  to  me  to  have  made  some  observations  which  are 
inapplicable  if  they  go  beyond  the  case  before  him.  He 
says,  in  reference  to  the  words  "  devised  "  and  "  bequeath- 
ed "  in  the  S3rd  section,  that "  property  passing  by  the  exe- 
cution of  a  power  is  neither  devised  nor  bequeathed  "  (b) ; 
that  those  words  and  the  word  '*  lapse  "  in  the  same  section 
"are  totally  inapplicable  to  an  appointment  by  deed  or 
will"(c);  that,  "  where  property  is  disposed  of  by  virtue  of 
a  power  there  is  no  lapse;"  and  that  "  the  term  'lapse' 
shews  that  the  Legislature  was  speaking  of  a  thing  that 
might  lapse:  it  shews  that  the  Legislature  was  speaking  of 
devises  and  bequests  properly  so  called,  that  is,  of  disposi- 
tions of  property  of  which  the  testator  was  owner'"  (d). 

But  it  appears  to  me,  that,  in  a  case  like  the  present,  nei- 
ther the  word  "  lapse  "  nor  the  word  "  bequest "  is  inappli- 
cabla  In  a  case  like  this  there  might  well  be  a  lapse.  The 
Legislature  having,  by  the  27th  section,  extended  the  mean- 
ing of  the  word  "bequest"  so  as  to  include  property  ap- 
pointed by  the  testator  under  a  general  power,  the  word 
"  lapse''  in  the  33rd  section  should  receive  a  corresponding 
extension  of  meaning,  and  be  applicable  to  a  l^;acy  given  by 
an  appointment  in  exercise  of  the  power.  The  only  caution 
to  be  observed  in  applying  the  statute  to  the  exercise  of  the 
power  is,  not  to  extend  its  operation  so  as  to  include  objects 
not  within  the  scope  of  a  limited  power.     Here,  the  power 

181 


The  argument  with  which  I  was  mainly  pressed  on  the 
part  of  the  Defendants  was  this :  that  you  cannot,  under  a 

(a)  12  Sim.  327;  S,  C,  354.      (6)  Id.  328.      (c)  Id.  360.    (d)  Id. 
yy2 
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Jftdgma^/t, 


power,  appoint  to  a  deceased  party. — I  admit  you  cannot^ 
under  ordinary  circumstances;  but,  in  a  case  like  this,  ihe 
27th  section  of  the  Act  having  provided  that  a  general  be- 
quest shall  include  property  which  the  testator  has  a  genend 
power  to  appoint;  and  the  33rd  section,  that  a  bequest  to  a 
child  dying  under  the  circumstances  which  have  oocarred  in 
this  case,  shall  not  lapse,  but  shall  take  effect  as  if  sudi 
child  had  survived  the  testator;  I  apprehend  that  the  33ri 
section  must  operate  upon  such  a  bequest^  that  the  ap- 
pointment must  take  effect^  and  that  the  interest  of  the  par- 
ties claiming  in  default  of  appoiutment  is  displaced  by  such 
an  exercise  of  the  power. 

I  must  therefore  declare,  that  the  one-fourth  of  the  pro- 
duce of  the  trust  estates  by  the  settlement  of  July,  1831,  li- 
mited as  Mary  Bibby  should  appoiat,  belongs  to  the  Plain- 
tiff as  administrator  of  Mary  Ecdea,  deceased,  and  to  Elv' 
zaheth  Kidd,  in  equal  moieties. 


Jun€9thdf 
lOth, 


MACOUBRET  v.  JONES. 


JjY  the  marriage  settlement  o{  Benjamin  Evans  and  Easr 
ter  his  wife,  then  Easter  Oriffith,  dated  June,  1813,  real 
estate  was  limited  to  the  use  of  BenjaTwi/n,  for  life,  with  re- 


SdUemenU— 
PortuMt — 

Ohildret^— 

Accruer — 

YovngrerSoH 

becoming  Bldet^^JHtenUUHng  Jked, 

A  second  Bon,  becoming  the  eldest  son  in  the  lifetime  of  his  &th6r,  who  was  tenant  for  life, 
with  ^mainder,  subject  to  trusts  for  younger  children's  portions,  in  strict  settlemeot,  vis 
preyented  from  taking  an  interest  in  Uie  bulk  of  the  estate  by  reason  of  a  disentailing  deed 
executed  by  his  father  and  elder  brother  :—^eM,  that  he  was  entitled  to  a  share  (^  thepor 
tions  provided  for  younger  children,  notwithstanding  a  proviso  for  accruer  in  the  event  of 
a  younger  son  beoomiog  an  eldest  son;  the  Court  being  of  opinion,  that,  in  being  nsloded 
by  the  disentailing  deed,  he  was  in  effect  excluded  by  the  settlement,  of  which  the  disentail- 
ing deed  was  necessarily  an  incident,  and  the  intention  was  clear  to  ex<dude  none  from  tbe 
portions  who  were  excluded  by  the  settlement  from  taking  the  bulk  of  the  estate. 

Peaooeke  v.  Farm  (2  Keen,  689),  observed  upon.   It  is  in  conflict  with  Sjpemeer  v.  SjpeMer 
(8  Sim.  87),  and  not  to  be  followed  as  an  authority. 
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mainder  to  the  use  of  Easter  for  life;  with  remainder  to 
trustees  during  the  lives  of  Benjamdn  and  Easter  and  the 
survivor  of  them,  upon  trust  to  preserve  contingent  remain- 
ders; with  remainders  to  the  use  of  trustees  for  a  term  of 
1000  years  upon  the  trusts  thereinafter  declared;  and  sub* 
ject  thereto,  to  the  use  of  the  first  son  of  Benjamin  and 
Easter  to  be  b^otten,  and  to  the  heirs  of  the  body  of  such 
first  son;  and  in  defietult  of  such  issue,  to  the  use  of  the  se- 
cond and  other  sons  of  Benjamin  sad  Easter  severally,  suc- 
cessively, and  in  remainder,  and  the  heirs  of  their  bodies; 
with  remainder  to  the  daughters  of  Benja/ndn  and  Easter 
as  tenants  in  common  in  tail,  with  cross  remainders  in  tail, 
with  remainder  to  the  use  of  Benja/min  in  fea  And  as 
to  the  term  of  1000  years,  it  was  declared,  that  the  same 
was  limited,  upon  trusty  that^  in  case  Easter  should  have 
issue  by  Benjamwa  any  other  child  or  children  besides  an 
eldest  or  only  child,  whether  the  same  should  be  son  or 
daughter,  then  the  trustees  at  any  time  after  the  decease  of 
Benjamin  and  Easter,  or  in  their  lifetime,  or  in  the  lifetime 
of  the  survivor,  with  their,  his,  or  her  consent  first  had  in 
writing,  notwithstanding  the  coverture  oi  Easter,  should,  by 
sale  or  sales,  mortgage  or  mortgages,  of  the  term,  or  of  the 
premises  therein  comprised,  raise  and  levy  the  sum  of  10002. 
for  the  portion  or  portions  of  such  daughter  or  daughters, 
youngest  son  or  sons,  oi  Easter  by  Benjamin  to  be  begot- 
ten, to  be  paid  to  such  daughter  or  daughters,  youngest  son 
or  sonfl^  in  equal  shares  and  portions^  when  they  should  re- 
spectively attain  the  age  of  twenty-one  years,  or  day  or 
days  of  marriage,  which  should  first  happen,  in  case  such 
ages  or  marriages  happened  after  the  death  of  Benjamin 
and  Easter,  otherwise,  the  said  respective  portion  or  por- 
tions to  be  raised  and  paid  within  twelve  calendar  months 
next  after  the  decease  of  Benjamin  and  Easter.  And  it 
was  thereby  provided,  that  if  any  such  daughter  or  daugh- 
tersj  younger  son  or  sons,  should  happen  to  die  without 


1856. 


SUOemeiU, 
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issue  before  hia»  her>  or  their  portion  or  portions  shovld  be- 
come payable  as  aforesaid,  or  if  such  younger  son  or  sods 
should  become  an  eldest  scm,  then  the  pcMrtions  of  him,  her, 
or  them  so  dying  without  issuer  or  becoming  aa  eldest  son, 
respectively,  should  go,  accrue,  and  be  paid  to  the  survivon 
of  them  respectively,  diare  and  share  alike,  whoi  the  ssid 
original  portion  or  portions  should  become  payable  as  afine- 
said. 

There  was  issue  of  the  maniage,  Benjamm  Or^fiik 
Svana  the  first  son,  George  David  Svcma  the  second  mm, 
who  was  bom  in  1815,  and  four  other  children.  Eader 
died  in  I82a 

In  September,  1843,  Benjamd^  OriffUh  Xvcmi  joined  his 
&ther  in  disentailing  the  settled  estates;  and  by  the  disen- 
tailing deed  sudi  estates  were  released  and  conveyed  by 
Benja/min  Evans  and  Benja/ndn  OrijffUh  Evans  to  the  De- 
fendant Jones,  for  a  term  of  500  years,  subject  to  a  proviso 
for  redemption  upon  payment  by  Benja/ravn  Evcms  and 
Benjamin  Oriffiik  Evans,  or  either  of  them,  of  1200L  ad- 
vanced by  Jones  in  payment  of  a  debt  previously  charged 
on  the  life  estate  of  Benja/nvm  Evans;  with  remainder  io  the 
use  of  Benjamin  Evans  for  life,  with  remainder  to  the  use 
of  Benjamin  OryffUh  Eva/ns  in  fea 

By  the  settlement  on  the  marriage  of  Benjafmi/n  Or^fiA 
Evans  with  the  Plaintiff,  dated  December,  1843,  the  estates 
were  settled,  subject  to  the  terms  and  to  the  life  estate  of 
Benjamwa  Evans,  to  Benjamin  6^W^ti^.Bra7i9  for  life,  with 
remainder  to  the  Plaintiff  for  life,  with  remainder  to  Berh 
jamvn  ChriffUh  Evans  in  fee. 

In  May,  1845,  Benjam^in  Oriffiih  Evans  died  intestate, 
and  without  issue.     In  May,  1849,  Benjamin  Bffans  died, 
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having  by  his  will  deviaed  the  setUed  estates  to  his  soniv- 
ing  children. 

The  bill  was  for  an  account  of  what  was  due  for  principal 
and  interest  in  respect  of  the  10002w  secured  by  the  term  of 
1000  years,  and  of  what  was  due  to  the  Defendant  Jbriea  for 
principal  and  interest  on  her  mortgage;  and  it  prayed,  that 
proper  directions  might  be  given  for  raising  and  distributing 
the  10002.  and  interest^  and  that  the  Plaintiff  might  be  at 
liberty  to  redeem  the  premisea 

The  prooeedmgs  on  the  hearing  are  reported  in  Mr.  £ay a 
Reports  (a). 

Upon  the  cause  now  coming  on  for  further  consideration,  a 
question  arose,  whether  George  David  Evans,  having  thus 
survived  his  elder  brother  and  become  the  eldest  surviving 
son  of  Benjamin  and  EaMer  Evana,  was  entitled,  under  the 
settlement  of  Jime,  1813,  to  share  in  the  10002.  and  interest 
by  that  settlement  provided  for  the  portions  of  yoimger 
children. 
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Mr.  JounuSy  Q.  C,  and  Mr.  SoutJtgate,  for  the  Plaintiff;  and     Arffument. 

Mr.  Bevir,  for  the  Defendant  JoneSj  took  no  part  in  the 
argument 

Mr.  Chandless,  Q.  C,  and  Mr.  Dickinson,  for  Oeorge  Dor 
vid  Eva/na,  contended,  that  he  was  entitled  to  one-fifth  of 
the  10002.  and  interest,  as  a  yoimger  son,  within  the  mean- 
ing of  the  settlement 

The  period  for  ascertaining  whether  he  was  or  was  not  a 
younger  son,  was  in  1886,  when  he  came  of  age  and  attained 


(a)  P.  29,  nom.  Bvaiu  v.  JoneSf  where  the  deed  of  September,  1843, 
is  more  fully  stated. 
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186a        a  veBted  interest;  and  in  1836  he  was  ayounger  son:  Fry 
Hauoubbbt    ^'  ^ord  Sherborne  (a),  Mooatta  v.  Lmdo  (6). 

Jones. 

—  [The  Yick-Chakcellob  referred  to  Chadnrick  v.  Dofo- 

A  nymwoif . 

mem  (6)  as  adverse  to  this  contention.] 

In  Chachvick  v.  Doleman  the  terms  of  the  settleineiit 
were  different 


But,  admitting  that  he  was  the  eldest  son  at  the  period 
when,  according  to  the  settlement,  the  time  had  arrived  for 
ascertaining  who  were  younger  children^  still,  not  taking 
under  the  settlement  any  interest  in  the  bulk  of  the  setded 
estates,  he  is  to  be  deemed  a  younger  son,  within  the  mean- 
ing of  the  provisions  for  younger  children.  The  settlement 
shewing  an  intention  to  provide,  either  by  the  bulk  of  the 
estate  or  by  the  portions,  for  all  children  of  the  marriage, 
every  child  not  taking  the  bulk  of  the  estate  is  considered 
in  equity  as  a  younger ;  and  eldership,  not  carrying  the  estate 
along  with  it,  is  considered  not  such  an  eldership  as  shall 
exclude  from  a  share  in  the  portions  for  younger  children: 
Duke  V.  Doidge(d),  Beale  v.  £eale(e),  Teynham  v.  Wdb{Jl 
HaU  V.  Hewer  (g),  Pieraon  v.  Oamet  (h),  MaUheros  ?. 
PavZ  (i),  Scariabrick  v.  Lord  Skelmersdale  Qc),  Livesey  ?. 
Liveeey  (m),  Lyddon  v.  EUieon  (n). 

[The  Yice-Chancellob  referred  to  Peaoocke  v.  Patvs(Z) 
as  deciding  that  a  second  son  becoming  an  eldest  son,  but 
prevented  from  taking  imder  the -settlement  by  a  reooveiy 


(a)  3  Sim.  243. 
(6)  9  Sim.  66. 

(c)  2  Vem.  628. 

(d)  2  Yes.  sen.  203,  n. 

(e)  1  P.  Wms.  244. 
(/)  2  Ves.  sen.  210. 
(^)  Amb.  203. 


(A)2Bro.C.C.38,47. 
(0  3  Swanst  328. 
W4Y.&C.112. 
(0  13 Sim.  33;  8,  €,,  on vppttli 
2  H.  L.  Gaa.  419. 
(m)  19  Beav.  666. 
(n)  2  Keen,  689. 
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siififered  in  the  lifetime  of  his  elder  brother,  is  excluded  from 
a  shaxe  in  the  portions] 

There  the  portions  had  not  vested  when  the  second  son  be- 
came the  eldest,  so  that  there  was  no  devesting  a  vested  in- 
terest— a  circumstance  which  the  Master  of  the  BoUs  consi- 
dered not  immateriaL  Here,  as  in  SpcTicer  v.  Spencer{a), 
the  reverse  was  th^  £su4(&).  Besides,  Spencer  v.  Spencer 
was  not  dted  in  Peacocke  v.  Pa/res. 
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^  l^pfMNAK* 


MniZoZt,  Q.  G.,  and  Mr.  Pttmam,  for  three  of  the  younger 
children,  and  Mr.  Wood  for  the  personal  representative  of  the 
fourth: — 

The  period  for  ascertaining  who  was  the  eldest  son  was  at 
the  death  of  the  tenant  for  life  l  e.  in  May,  1849,  and  at 
that  time  George  Da/vid  Evcms  was  the  eldest  son. 

The  circumstance  that  he  took  no  interest  in  the  settled 
estates,  is  inunateriaL  The  settlement  gave  him  an  interest ; 
and  he  has  lost  that  interest^  not  from  any  £Bbult  in  the  set- 
tlement, but  in  consequence  of  the  disentailing  deed, — an  in- 
strument distinct  from  the  settlement^  and  which  could  not 
have  been  in  the  contemplation  of  the  parties  to  the  settle- 
ment at  the  time  when  the  settlement  was  executed,  or 
within  their  intention  to  provide  for :  per  Lord  Lcmgdale  in 
Peacocke  v.  Pa/rea. 

[The  Yxc&Chancellob.— Suppose  the  eldest  son  had  left 
issue?] 

Then,  the  second  would  have  been  excluded  by  reason  of 
the  limitation  in  the  settlement, — ^by  an  event  which  would 


(a)  8  Sim.  87. 


(6)  See  2  Jarm.  on  Wills,  p.  168. 
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deenAy  have  been  in  the  ocmtemplafcionof  the  parties  to  tlie 
settlement^  and  ^within  their  intention  to  provide  for. 

The  argument  on  the  other  side  extends  to  this^  that^ 
wherever  you  can  saj  that  it  is  a  case  of  hardships  theCSouit 
will  relieve  an  eldest  son  at  the  expense  of  the  other  chil- 
dren. 

[The  Yice-ChaNCELLOIL — ^Hardship  has  nothing  to  do 
with  the  question.     It  is  simply  a  question  of  intention.] 

In  all  the  authorities  cited  .in  favour  of  the  other  side, 
there  was  clear  intention  that  the  parties  should  not  be  left 
without  some  benefit  Here,  there  is  not — ^Besides,  George 
David  JEvcms  is  not  wholly  without  some  benefit  from  the 
estate.  Under  his  flEktherls  will  he  takes  an  interest  in  the 
Estate  itself 


JmdgmaU.      YlCSrC^ASCXIJA)R  SiB  W.  PaGB  WoOD: — 

This  point  is  reduced  to  a  very  narrow  compass.  I  am 
under  the  necessity  of  choosing  between  two  decisions,  the 
one  a  decision  of  the  late  Yice-Chancellor  of  England  in 
Spencer  v.  Spencer  (a),  the  other  that  of  Lord  Langdak  in 
Peacodce  v.  ParesQ)) ;  both  decisions  being  clearly  in  point, 
and  the  two  being  as  clearly  in  conflict  with  each  other. 

It  is  now  well-established  law,  that,  where  the  bulk  of  an 
estate  is  settled  in  strict  settlement,  and  by  the  same  settle- 
ment portions  are  provided  for  younger  children,  no  child, 
taking  the  bulk  of  the  estate  by  virtue  of  the  limitations  in 
strict  settl^nent,  shall  take  any  benefit  firom  the  portiona 
And  that  is  so,  whether  the  settlement  does  or  does  not  con- 


(a)  8  Sim.  87. 


(«3 
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tain  an  exptem  provision  to  exclude  him  fifom  a  diaie  in 
such  poriiofUL 

But^  where  a  younger  child  becomes  the  eldest  without 
taking  any  part  of  the  estate,  cases  may  arise  involving 
questions  less  easy  to  determine,  in  consequence  of  the  diffi- 
culty of  ascertaining  the  intention  o£  the  parties  fay  whom 
the  portions  were  provided. 

In  the  present  case,  however,  there  is  no  difficulty  in  as- 
certaining the  intention,  and  the  question  is  a  very  simple 
ona  The  bulk  of  the  property  being  settled  in  strict  settle- 
ment, a  teim  is  limited  to  trustees  upon  trust  to  raise  por> 
tioDs  for  younger  children,  with  a  provision,  that,  if  a  young- 
er son  should  become  an  eldest  son,  his  portion  is  to  accrue 
tothesurvivovs;  and  the  question  is»  whether  the  second  son, 
beoomii^  the  eldest  son  in  the  lifetime  of  his  fiftther,  but 
without  taking  under  the  settlement  any  interest  in  the  bulk 
of  the  estate,  is  entitled  to  share  in  the  portiona 

In  cases  of  this  kind,  where  the  intenticm  is  dear  that  no 
chUd  shall  be  left  without  some  provision  torn  the  settled 
I^^operfy,  the  rule  has  been,  that  the  Cburt  is  at  liberty  to 
ctisregard  such  words  as  "  younger  children  **  and  to  admit 
a  younger  son,  becoming,  literaDy  speaking;  an  eldest  son, 
to  participate  in  portions  for  younger  children,  provided 
he  does  not  take  the  bulk  oi  the  estate  by  virtue  ei  the 
limitations  in  the  settlement  The  intention  of  the  parties 
l>^g  clearly  to  provide  portions  for  all  children  except* 
8och  as  should  so  take  the  estate,  the  Cburt  wiU  carry 
^t  intention  into  eSscL  And  in  thus  carrying  out  the 
intention  of  the  parties^  the  Court  has  considered  itself  at 
Hberty  to  go  fcDrther;  and  in  DvJee  v.  Doidge(a)f  where 


Jmdgwamii. 


(a)  2  Ves.  sen.  S03. 
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tbere  was  in  the  settilement  a  power  to  select  the  son,  wBo 
was  to  take  the  estate,  and  the  third  son  was  selected  for 
that  purpose,  the  eldest  son  was  held  entitled  to  a  poriioii, 
the  Court  saying,  that  **  every  child  except  the  heir  is 
considered  in  equity  as  a  younger;  and  that  eldershipp  not 
carrying  the  estate  along  with  it,  is  considered  not  sudi 
an  eldership  as  shall  exclude  by  virtue  of  such  dauBes." 
That,  as  £u:  as  words  go,  was  a  strong  decision.  In  other 
respects  it  was  a  sensible  one,  the  question  being;  what  was 
the  intention  of  the  settlement 


In  the  present  case,  so  £u:  as  regards  the  period  at  whidi 
it  was  to  be  ascertained  whether  Oeorge  David  Evans  was 
or  was  not  the  eldest  son,  I  do  not  concur  with  what  was 
contended  on  his  behalf  that  the  period  in  question  was 
when  he  came  of  age  and  attained  a  vested  interest  m  the 
portions.  It  appears  to  me,  that  such  period  was  at  the 
death  of  the  flEither,  or  rather,  that  it  would  have  been  at  the 
death  of  the  father  in  case  the  disentailing  deed  had  not 
sooner  ascertained  that  Oeorge  David  Evans  could  never 
take  the  estate  under  the  settlement.  The  strongest  au- 
thority on  this  point  is  the  case  of  Ohadwiek  v.  DoU- 
man  (a),  where,  as^here,  the  father  being  tenant  for  life  un- 
der a  marriage  settlement^  with  remainder  to  trustees  to 
raise  40002.  for  younger  children's  portions,  but  as  the  &tber 
should  appoint^  and  remainder  to  his  first  and  other  sons  in 
tail,  the  fitther  appointed  26002^  to  the  second  son,  who,  se- 
veral years  afterwards,  became  the  eldest  son,  and  entitled, 
subject  to  his  fieiiher's  life  interest,  to  the  whole  of  the  estata 
The  £ftther  then  made  a  new  appointment  of  the  2600L  to 
one  of  his  daughters — and  there,  although  the  settlement 
contained  no  such  proviso  for  accruer  as  there  isinthiscas^ 
the  Court  called  back  the  26002.,  and  decreed  the  new  ap- 


(a)  2  Tern.  6S8. 
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pointment  to  take  place.  There,  the  second  son  had  attain- 
ed, while  he  was  still  ayounger  son,  a  vested  interest  in  the 
portion;  yet,  six  years  afterwards,  the  Ciourt  called  it  back 
on  his  becoming  the  eldest  son,  and  as  such  entitled  in  re- 
mainder to  the  estata  This  pointy  however,  is  immaterial 
in  the  view  which  I  take  of  the  present  casa 
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With  the  exception  of  Peacocke  v.  Pa/rea  (a),  none  of  the 
authorities  will  be  found  to  conflict  with  the  rule,  that, 
where  the  intention  is  dear  that  no  child  shall  be  left  with- 
out some  provision,  the  Court  is  at  liberty  to  admit  to  a 
share  in  the  provisions  made  for  youngs  children  a  son  who, 
although  he  may  have  become  the  eldest^  does  not  become 
entitled  to  the  estate.  In  Livesey  v.  Liveaey  (6)  there  is 
nothing  to  conflict  with  this  rule.  There,  a  testatrix,  af- 
ter giving  to  the  eldest  son  of  her  daughter  Eliza,  and  her 
husband  EdmAiTid  Liveaey,  who  should  be  living  at  the 
time  of  her  (the  testatrix's)  decease,  ten  guineas,  adding, 
that  she  left  him  no  larger  sum  because  he  would  have  a 
handsome  provision  from  the  estates  of  her  late  husband 
and  of  the  said  Sd/mund  Liveaey  (who  was  sttU  alive),  gave 
a  moiety  of  the  residue  of  her  property  upon  trust  for  all 
the  children  of  her  daughter  Eliza,  who  were  then  in  being 
or  should  be  thereafter  bom,  except  her  eldest  son  or  such 
of  her  sons  as  should,  by  the  death  of  an  elder  brother,  be- 
come an  eldest  son,  equally  to  be  divided  amongst  them, 
and  the  survivors  or  survivor,  when  the  youngest  should  air' 
tain  twenty-ona  At  the  death  of  the  testatrii^  the  eldest 
son  was  provided  for  from  the  estates  mentioned  in  the  will^ 
but  died  without  issue  before  the  youngest  child  attained 
twenty-ona  The  second,  who  then  became  the  eldest  son, 
did  not  succeed  to  the  provision  which  had  been  made  for 
the  eldest  son :  and  there  it  was  held,  that  the  second  son. 


(a)  2  KeeD,  689. 


(6)  2  li  L.  Cas.  419. 
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being  the  eldest  son  at  the  thne  the  youngest  child  attamed 
twenty^ne,  was  excluded  from  a  share  in  the  moiety  of  the 
residua  But  the  reasons  for  that  decision  are  thus  stated 
by  Lord  Cottenhomv^  C. :  "  It  it  said,  that  this  results  not  only 
in  hardship  but  in  absurdity,  because  she  has  in  another 
part  of  the  will  stated  the  reason  why  she  excludes  the  eld- 
est son,  that  is,  the  eldest  son  living  at  the  time  of  her  own 
deatL  She  gives  small  legacies  of  ten  guineas  to  her  daugh- 
ter and  the  eldest  son  of  her  daughter  who  shall  be  living 
at  her  decease,  'because  they  have  and  will  have  a  handsome 
provision  firom  the  estate  of  her  late  husband  and  the  estate 
of  Edmvmd  Livesey/  he  being  then  aliva  It  might,  ct 
course,  be  perfectly  uncertain  whether  they  would  take  any- 
thing under  the  will  otEdmv/nd  Liveaey,  but  the  provision 
under  the  will  of  her  deceased  husband  no  doubt  was  a  fict 
ascertained,  and  therefore  applicable  to  the  party  being  the 
eldest  son. '  Now,  if  that  was  the  reason,  (and  it  may  for 
anything  that  appears  have  been  her  motive  originally),  she 
has  not  carried  out  that  intention,  and  she  has  not^  in  the 
other  parts  of  the  will,  been  influenced  by  that  motive,  or, 
if  she  was,  she  has  totally  mistaken  the  way  of  carrying  it 
into  effect;  because  then  she  would  have  excluded  not  any 
son  who  might,  at  any  time  before  the  event  described,  have 
become  an  eldest  son,  but  she  would,  in  the  terms  of  this 
last  clause,  have  saved  and  excepted  her  eldest  son,  (that 
might  be  her  eldest  son  then  living),  or  sudi  other  son  as 
should  be  an  eldest  son  at  the  time  of  her  death.  ThsX  is 
the  way  she  would  have  expressed  herself  if  she  had  intend- 
ed to  finame  these  two  provisions  so  as  to  exclude  an  eldest 
son,  who,  being  such  eldest  son»  would  take  the  provision  to 
which  she  refers  at  the  commencement  of  her  will;  bat  she 
not  only  abandons  that  in  this  claase,  but  she  entirely  aban- 
dons it  when  she  comes  to  the  daughter,  for  she  equally 
makes  an  exclusion  of  an  elder  daughter,  although  that 
daughter  would  take  nothing  under  the  will  of  her  grand- 
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father,  or  might  not  have  taken  anytbing  under  the  will  of 
the  hving  man  Edmv/nd  Liveaey,  So  that  she  has  neither 
in  the  one  instance  nor  the  other,  if  that  was  her  intention, 
carried  out  that  intention  "(a).  And  he  then  goes  on  to 
say,  in  effect^  that  the  words  used  being  plain  and  not  ex- 
pressing the  intention  attributed  to  them,  the  House  could 
not  go  into  a  speculation  as  to  the  intention,  and  do  vio- 
lence to  words  which  were  so  plain,  upon  an  assumption  as 
to  what  it  was  probable  that  the  testatrix  intended 
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In  Livesey  y.  Liveaey,  therefore,  Lord  OoUenhami  does 
not  throw  any  doubt  upon  the  doctrine  as  I  have  stated  it 
*— on  the  contrary,  he  recognises  that  doctrine  entirely,  but 
says  it  does  not  apply  to  the  case  before  him. 

The  same  ronark  is  apjdicable  to  the  case  otMaWieway. 
Pa/al  (b).  That  was  a  case  in  which  the  intention  (if  the 
testatrix  entertained  any  intention)  of  admitting  a  second 
BOD,  in  case  he  became  an  eldest  son  without  taking  an  es^ 
tate,  limited,  but  not  by  her  will,  to  his  elder  brother,  to  a 
share  in  the  provisions  made  by  her  will  for  the  children  of 
her  daughter  "  except  an  eldest  son,''  could  not  be  gathered 
from  the  will;  and  the  will  was  the  only  instrument  at  which 
the  Ck)urt  was  at  liberty  to  look  for  the  purpose  of  ascer*- 
taining  what  her  intention  waa 

Hie  authoritieB,  therefore,  being  so  fiur  in  accordance  with 
each  other,  the  real  question  in  this  case  is  raised  by  the  dia- 
entailing  deed  which  has  been  executed.  And,  upon  this 
question,  as  I  have  already  said,  the  decision  of  Lord  Lcmg- 
dale  in  Peaooeke  v.  Pa/rea  (c),  and  that  of  Sir  L.  Shadwett 
in  Spencer  Y.Spefheer  (d),  are  directly  in  conflict 


(a)  2H.L.Gaa434— 436. 
(5)  3  Swaost  388. 


(c)  S  Keen,  689. 

(d)  8  Sim.  87. 
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1850.  Lord  L<mgdale*8  decision  is  briefly  this :  that^  when  it  is 

said  that  an  elder  child,  unprovided  for,  shall  be  denned  a 
younger,  it  must  mean  an  elder  child  unprovided  for  by 
the  settlement  or  will  itself,  or  by  means  which  were  in  the 
contemplation  of  the  parties  making  the  settlement  or  will 
In  the  case  before  him  the  second  son,  if  the  estate  tail  in 
the  eldest  son  had  not  been  barred,  would,  on  the  death  of 
his  elder  brother  without  issue,  have  become  entitled,  under 
the  limitations  in  the  settlement,  to  an  estate  tail  in  the 
settled  lands,  and  becoming  so  entitled  he  could  not  have 
taken  the  estate  and  a  portion  also.  He  was  deprived  of 
that  estate,  but  he  was  deprived  of  it,  not  by  any  defect  of 
the  settlement  itself,  but  by  the  recoveries  Which  had  been 
suffered ;  and  the  event  of  such  recoveries  being  suffered  was 
one  which,  in  his  opinion,  could  not  reasonably  be  confflder- 
ed  to  have  been  in  contemplation  when  the  settlement  was 
made  (a).  He  admits  that  the  presumption,  that  it  was  in- 
tended to  provide  for  all  the  children  of  the  marriage^  *'  is 
always  to  be  had  in  view,  and  ought  to  be  acted  upon,  in  all 
cases  in  which  a  loss  of  provision  occurs  by  an  event  which 
can  properly  be  supposed  to  have  been  in  the  contemplation 
of  those  by  whom  the  settlement  was  made,  and  within  their 
intention  to  provide  tor  "(b);  but  a  recovery  he  does  not 
consider  to  be  an  event  of  that  description. 

Sir  L.  ShadweU  in  Spencer  v.  SpeTiceric) — a  case  precise- 
ly similar  to  that  before  Lord  Lcmgdale, — hdd  that  a  second 
son  who  became  an  eldest  son,  but  was  prevented  finom  tak- 
ing the  estate  by  a  recovery  suffered  in  the  lifetime  of  his 
elder  brother,  was  entitled  to  share  in  the  portions  provided 
by  the  settlement  for  all  the  children  of  the  marriage  "  except 
an  eldest  or  only  son.''  "It  is  jiam"  he  Bdid^^^ihaiFTedendi 


(a)  Per  Lord  LangdaU,  M.  R,  {h)  2  Keen,  700. 

2  Keen,  6d9,  700.  (c)  8  Sim.  87. 
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Charles  Spencer  "  (the  son  in  question)  "  must  be  taken  not 
to  have  been  '  an  eldest  or  only  son  *  in  the  sense  in  which 
those  words  are  used  in  tliis  settlement  What  the  parties 
meant  was,  that  a  child  who  should  take  the  estate  by  vir- 
tue of  the  limitations  of  the  ^ttlement,  should  not  have  a 
portion^  but  that  all  the  other  children  should  have  portions. 
It  is  established  by  a  series  of  cases,  that,  in  deciding  on 
questions  like  the  present,  you  are  to  look  at  the  instrument 
itself,  and  see  what  the  real  meaning  of  the  parties  was''(^)* 
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Now  it  seems  to  me,  that  in  the  case  before  me,  as  in  the 
case  before  Sir  £.  ShadweU,  the  true  intention  of  the  parties 
to  the  settlement  was  to  exclude  from  a  share  in  the  por- 
tions not  every  child  becoming  an  eldest  son,  but  every 
child,  who,  so  becoming  an  eldest  son,  became  also  entitled 
to  the  settled  estate.  And  I  think,  that,  upon  the  authority 
of  that  case,  I  am  at  liberty  to  differ  from  the  view  taken  by 
Lord  Lcmgdale  in  Peacocke  v.  Pares,  and  to  hold  that  the 
second  son  becoming  an  eldest  son,  but  prevented  by  the 
disentailing  deed  which  has  been  executed  from  takiog 
under  the  settlement  the  settled  estate^  is  not  excluded 
from  a  share  in  the  portion&  It  does  seem  to  me  a  fidlacy 
to  say  that  the  party  who  takes  the  fee  under  a  recovery, 
or,  as  here,  under  a  disentailing  deed,  does  not  take  imder 
the  settlement,  or  that  the  younger  son,  who  by  the  recovery 
is  excluded  from  taking,  is  not  excluded  by  the  settlement 
The  recovery  is  an  incident  to  the  settlement^  and  an  inci- 
dent from  which  it  cannot  be  exempted.  You  cannot  settle 
in  strict  settlement  except  in  a  way  which  exposes  the 
estates  tail  to  the  liability  of  being  barred.  The  parties 
know  this  when  they  make  the  settlement ;  and  I  cannot  con- 
cur with  Lord  La/ngdale  in  viewing  the  recovery  by  which 
it  is  barred,  **  as  an  event  which  cannot  reasonably  be  sup- 


(a)  Per  Sir  L.  Shadwdl,  V.  C.  R,  8  Sim.  99. 
VOL  II.  Z  Z 
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posed  to  have  been  in  contemplation  at  the  time  when  the 
settlement  was  mada'^  Then,  when  the  second  son  becomes 
the  eldest,  and  finds  his  estate  thus  barred,  I  think  that  he 
is  entitled  to  a  portion  as  a  younger  son.  It  is  "  by  virtue 
of  the  settlement"  that  the  estate  has  been  enjoyed  in  fee 
by  the  eldest  son,  through  the  instrumentality  of  the  reco- 
very or  disentailing  deed;  and  in  like  manner,  it  is  "by 
virtue  of  the  settlement,""  that  the  second  son,  on  becomiog 
an  eldest  son,  finds  himself  excluded  fix)m  the  estate  tail,  to 
which,  but  for  such  recovery  or  disentailing  deed,  he  would 
have  been  entitled ;  and  the  second  son  so  becoming  an  eld- 
est, and  finding  himself  excluded,  cannot^  I  apprehend,  be 
held  to  be  an  eldest  son  within  the  meaning  of  the  provisioDS 
that  no  eldest  son  shall  be  entitled  to  a  portion. 

Suppose,  to  illustrate  it  by  a  parallel  cas^  that,  instead  of 
executing  this  disentailing  deed,  the  eldest  son  had  left  issue, 
the  second  son  surviving  his  elder  brother  would  eqoallj 
have  become  the  eldest  son  surviving;  and  yet,  in  such  a 
case,  it  would  be  impossible  to  dispute  his  right  to  a  por- 
tion. 

In  reference  to  the  mortgage  to  which,  in  this  case,  the 
reversion  in  fee  of  the  eldest  son  was  subjected  by  the  disen- 
tailing deed,  to  shew  that  the  Court  does  not  take  a  narrow 
view  as  to  what  is  meant  by  taking  under  a  settlement  of 
this  description,  I  may  mention  a  case  which  Lord  8L 
Leonards^  C,  described  as  one  of  first  impression — the  case 
of  Harrison  v.  Round  (a).  There,  by  a  settlement^  two  eer 
tates^  the  Copford  HaU  estate  and  the  OverhaU  estate,  wm 
limited  to  the  feither  for  life,  and  subject  thereto  the  Copford 
HaU  estate  was  limited  to  the  first  and  other  sons  in  tail 
male,  and  the  OverhaU  estate  was  limited  to  the  second 
and  other  sons  in  like  manner;  and  it  was  provided,  that»  if 
the  second  son  should  become  an  eldest  son,  and  as  sach 


(a)  2  De  a.  M'N.  &  G.  190. 
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should  become  entitled  to  the  actual  possession,  or  to  the 
reoeipt  of  the  rents  and  profits  of  the  Gopford  Hall  estate, 
the  limitations  of  the  OverhaU  estate  should  cease  and  de- 
termine as  if  such  second  son  were  dead  without  issue.  The 
second  son  became  the  eldest,  and  joined  his  fether  in  suffer-  "'^^^^  • 
ing  a  recovery  of  the  Gopford  Hall  estate,  the  uses  of  which 
were  declared  to  the  joint  appointment  of  the  father  and  son, 
and  subject  thereto  to  the  old  usea  In  exercise  of  this 
power  the  father  and  son,  by  a  mortgage  in  fee  of  the  Gopford 
Hall  estate,  raised  a  sum  of  money,  which  was  paid  to  the 
&ther  and  son,  and  Lord  St.  Leonards  held,  that,  on  the  death 
of  the  father,  the  OverhaU  estate  shifted  from  the  second 
son  mider  the  terms  of  the  proviso  contained  in  the  settle- 
m^t;  and  that^  notwithstanding  both  the  recovery  and  the 
mortgage,  the  second  son  came,  on  the  death  of  his  father, 
into  possession  of  the  Gopford  Hall  estate,  within  the  mean- 
ing of  the  terms  of  the  settlement  He  took  that  estate 
.  subject  to  the  charge,  "  but  he  took  it  in  point  of  truth  and 
actual  &ct  under  the  limitations  of  the  settlement''  (a).  It 
could  not  be  said,  because  he  had  anticipated  a  portion  of 
the  estate,  that  the  estate  itself  had  not  come  to  him  under 
the  limitationB  of  the  settlement,  and  within  the  meaning  of 
die  proviso  (6).  He  had  got,  in  point  of  fapt^  the  whole  be- 
nefit of  the  charge,  and  when  the  estate  fell  into  possession, 
and  the  charge  actually  came  upon  him,  it  could  not  be 
said  that  he  had  the  estate  burthened  beyond  the  benefit 
which  he  had  received.  The  charge  was  created  by  himself, 
and  he  had  had  the  full  benefit  of  it  The  argument  was, 
that  the  recovery  and  mortgage  were  in  defeasance  of  the 
settlement;  he  considered  them  to  be  "  under  the  settlement, 
in  pursuance  of  the  settlement,  and  consistently,  with  the 
settlement ''(c).  I  merely  cite  that  case  as  one  instance  that 
the  Court  does  not  take  a  narrow  view  in  cases  of  this  de- 
scription. 

(a)  2  De  G.,  M*N.  &  G.  202.        (6)  Id.  204.        (c)  Id.  205. 
zz2 
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It  appeals  to  me,  notwithstanding  Peacocke  y.  Pares  {a\ 
that,  in  this  case,  Benjamin  QriffvOi  Evans,  taking  under 
the  disentailing  deed  the  reversion  in  fee  simple  in  the  set- 
tled estates,  though  charged  by  that  deed  with  his  &ther  s 
mortgage  debt,  did  in  fact  take  mider  the  settlement;  and 
in  like  manner,  that  George  David  Evans,  being  by  that 
deed  excluded  from  taking,  was  in  effect  excluded  by  tiie 
settlement  I  think,  that,  if  in  this  case  I  followed  the  au- 
thority of  Peacocke  v.  Pares,  I  should  be  going  backwaid  in 
an  important  branch  of  the  law  of  this  Court 


Minwte,  Dkclabb,  that  the  Defendant  Otorge  David  Evans  is  entitied  to 

one-fifth  of  the  1000^.  and  interest     Pay  the  amount  certified  to 

be  due  on  the  1000^.,  and  subsequent  interest^  (to  be  verified  by  affi- 
davit), equally  between  the  five  children. 


(a)  2  Keen,  689. 


juitf  2nd.  VARLEY  V,  WINN. 

WiU^Lapse  JOHN  VARLEY,  by  his  will,  dated  in  1849,  after  ap- 
Beqv^ut—li^  pointing  the  Plaintiffs  and  Samud  Musgrave  executors 
yWtereS!"        thereof,  and  after  directing  the  payment  of  all  his  just  debts, 

If  there  be  an  executory  bequest  of  personalty  depending  either  upon  the  detenDtnatioa 
of  a  preceding  limited  interest,  or  upon  a  collateral  event  defeating  an  interest  previoinly 
given,  and  such  limited  interest  determine,  or  such  coUatend  event  happen  dating  the  life- 
time of  the  testator,  the  executory  bequest  does  not  lapse. 

Accordingly,  where  there  was  a  bequest  to  the  testator^s  five  daughters  of  60002.  each,  to 
be  invested  by  the  executors  within  seven  years  from  Uie  testator's  death,  "  in  trust  for  them 
or  their  children,  hU  if  amy  of  my  said  daughter »  should  die  leaving  no  issue,  then  tks  dare 
or  portion  so  invested  shall  be  divided  amongtt  those  who  have  issue,  share  and  share  alike,  tt 
they  arrive  at  the  age  of  twenty-one  years ;  and  if  only  one,  the  whole  to  go  to  that  one  only." 
One  daughter  died  without  issue  in  the  lifetime  of  the  testator:  —Held,  that  the  6000/L  gi^ 
to  her  passed  b^  the  gift  over  to  those  of  the  testator's  daughters  who  were  living  at  his 
death,  and  had  issue  then  living,  absolutely. 

Mdd,  also,  that  the  words  above  printed  in  italics  ought  to  be  read  as  though  in  a  psxco- 
thesis. 

Mdd,  further,  that  as  the  estate  was  sufficient  to  pay  them  at  the  testator's  death,  interert 
must  be  paid  upon  the  legacies  from  a  year  after  the  teetatoi's  death,  the  direction  for  m- 
vestment  being  for  the  convenienoe  of  the  estate,  and  not  for  the  benefit  of  the  reaiduiiy  le- 
gatee. 
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funeral  and  testamentary  expenses,  gave  and  bequeathed  as 
follows: — "  I  give  and  bequeath  unto  my  executors  all  my 
household  furniture,  books,  plate,  linen,  china,  and  other  ef- 
fects of  household  whatsoever,  in  or  about  my  dwelling-house 
at  the  time  of  my  decease,  to  be  divided  equally  betwixt  all 
my  children,  share  and  share  alike.     I  give  to  each  of  my 
daughters  Esther,  Ha/iinah,  Ann,  Harriet,  and  Sarah  Eli- 
zabeth, lOOOi.,  to  be  paid  to  them  respectively  at  the  end  of 
one  year  from  the  time  of  my  decease,  without  interest.     I 
also  give  unto  each  of  my  five  daughters  aforesaid  the  sum  of 
2000t,  to  be  paid  to  them  respectively  within  four  years  af- 
ter my  decease,  the  interest  to  be  paid  half-yearly  at  4Z.  per 
cent  per  annum,  to  be  computed  from  the  end  of  one  year 
after  my  deceasa     I  also  give  unto  my  five  daughters  a 
further  sum  of  60O02.  each,  which  said  sum  of  6000{.  to  each 
of  them  shall  be  invested  in  real  or  (Government  securities 
by  my  executors  within  seven  years,  to  be  computed  from 
the  time  of  my  decease,  but  such  investment  shall  be  in  the 
names  of  my  executors,  in  trust  for  them  or  their  children; 
hU  if  any  of  my  said  daughters  should  die  leaving  no 
issue,  then  the  share  or  portion  so  invested  shaU  be  di- 
vided amiongst  those  who  have  issue,  share  and  share  alike, 
as  they  arrive  at  the  age  of  twenty-one  years;  and  if  only 
one,  the  whole  to  go  to  that  one  only.    And  as  my  son  Ri- 
cha/rd  Varley  is  dead  and  has  left  issue,  I  give  and  be- 
queath unto  my  executors,  in  trust",   xmtil  such  child  or 
children  arrive  at  the  age  of  twenty-one  years,  the  sum  of 
10,000t,  to  be  invested  in  real  or  Government  securities 
within  one  year  after  my  decease,  and  the  interest  arising  to 
be  appropriated  to  the  maintenance  and  education  of  such 
child  or  children  of  the  said  Richard  Varley;  but  if  they 
should  die  before  they  attain  the  age  of  twenty-one  years, 
then  the  sum  of  10,000{.  so  invested  to  be  divided  among 
the  surviving  children  of  the  brothers  and  sisters  of  the  said 
Richard  Varley,  share  and  share  alike,  and  if  one  only, 
then  to  that  one ;  and  as  to  all  the  rest^  residue,  and  remain- 
der of  my  estate,  property,  and  effects  whatsoever  and  where- 
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soever,  and  of  what  nature  or  kind  soever  not  hereinbefare 
disposed  o(  and  subject  to  the  payment  of  the  l^ades  or 
sums  of  money  hereinbefore  given  or  bequeathed  to  and  for 
my  said  daughters  and  children  of  my  son  Richard  before 
named,  I  give,  devise,  and  bequeath  the  same  unto  and 
equally  between  my  two  sons,  WiUia/m,  Vaniey  ssoASamvd 
Varley,  their  several  heirs,  executors,  administrators,  and 
assigns  respectively,  to  be  held  in  conmion  by  them  as  long 
as  they  are  agreed;  and  if  at  any  time  they  cannot  agree, 
then  the  same  shall  be  divided  by  and  between  them;  but 
if  the  division  cannot  be  made  to  their  mutual  satisfaction, 
the  same  or  that  part  on  which  they  are  not  agreed  shall 
be  sold  by  private  contract  or  public  auction,  and  the  pro- 
ceeds arising  from  such  sale  or  sales  shall  be  divided  by  and 
between  them,  share  and  share  alika  And,  fiirtiier,  my  ex- 
ecutors shall  not  be  answerable  for  any  loss  or  damage^  un- 
less the  same  shall  arise  from  their  own  respective  wilful 
£Biult  or  n^lect  And  lastly,  I  hereby  revoke  all  former  will 
and  wills  by  me  at  any  time  heretofore  made,  and  declare 
this  only  to  be  my  last  will  and  testament" 


John  Varley  died  on  the  30th  of  June,  1855,  leaving  two 
sons  and  four  daughters  surviving  him,  namely,  the  Plaintifi 
WHUcmi  Varley  and  Samiud  Varley;  and  the  Defendants, 
Hannah,  the  wife  of  Joseph  Winn;  Ann,  the  wife  of 
Obadiah  Nussey;  Harriet,  the  wife  of  John  Light;  and 
Sarah  Elizabeth,  the  wife  of  Isaac  Lord;  all  of  whom,  some 
years  before  the  date  of  the  will,  had  attained  the  age  of 
twenty-one  years. 


The  said  testator  had  two  other  children,  Richard  Var- 
ley, his  eldest  son,  (who  died  prior  to  the  date  of  the  said 
will,  leaving  his  only  child,  the  Defendant  John  Varley,  an 
infant  surviving),  and  Esther  Vickers,  who  was  at  the  date 
of  the  said  will  a  widow  without  issue,  and  who  afterwards 
died  without  issue  during  the  lifetime  of  the  said  testator, 
on  the  6th  day  of  June,  1853. 


CASES  IN  CHANCERY. 
Mr.  WiUcodc,  Q.  C,  and  Mr.  Dury,  for  the  Plainti£EB:— 

The  l^acy  to  Esther  lapsed  by  her  death  without  issue 
in  the  testator's  lifetime :  2  Ja/rmH,  2nd  edit,  671,  and  cases 
there  cited«  Smith  v.  Stewart  (p), 

}ib.D€miel,  Q.  C,  for  Joseph  TFinnand  fTonnoA  his  wife. 

Mr.  JwmeSy  Q.  C,  for  John  Varley. 

Mr.  Ocdma,  Q.  C,  and  Mr.  BaggaUay,  for  laciac  Lord 
and  his  wife. 

Mr.  0.  L.  RuaseU  for  Nuesey  and  wife: — 

There  was  no  lapse,  but  the  gift  over  took  effect  In  Ed- 
wards  v.  Edwards  (b),  the  Master  of  the  Rolls  puts  this 
case :  a  gift  to  ^ .,  and  if  he  shall  die  without  leaving  a  child, 
then  to  5.  ...  .  There  the  event  spoken  of  on  which  the 
legacy  is  to  go  over,  is  not  a  certain  but  a  contingent  event; 
it  is  not  in  case  of  the  death  of  A.,  but  in  case  of  his  death 
without  children;  and  here  it  would  be  importing  a  mean- 
ing and  adding  words  to  the  will,  if  it  were  to  be  construed 
to  import  as  a  condition  which  was  to  entitle  B,  to  take, 
that  the  death  of  A.  without  children  must  happen  be- 
fore some  particular  period.  In  these  cases,  therefore,  it 
has  always  been  held,  that  if  at  any  time^  whether  before 
or  after  the  death  of  the  testator,  A.  should  die  without 
leaving  a  child,  the  gift  over  takes  effect  and  the  l^acy  vests 
in  B."  And  the  decision  in  the  case  of  Re  Sheppard's 
Trust  (c)  is  in  accordance  with  this  principle. 

Mr.  RcUy  Q.  C,  for  the  children  of  Mr.  and  Mrs.  Nussey : — 
In  the  cases  referred  to  in  that  part  oiJarmam  on  Wills, 

(a)  4  De  G.  &  S.  263.        (6)  15  Beav.  361.        (c)  1  Kay  &  J.  269. 
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which  has  been  cited  for  the  Plaintifls,  the  interefltB  which 
lapsed  were  absolute,  and  there  was  no  gift  over  in  the  events 
which  had  happened. 

Mr.  Fooka  for  the  child  of  Mr.  and  Mrs.  Isaac  Lord:-- 

In  Ive  V.  King  (a),  the  Master  of  the  Bolls  states,  that  if 
there  be  a  legacy  to  a  class,  and  a  gift»  in  case  of  the  death 
of  any  before  the  period  of  distribution,  to  their  respective 
issue,  if  one  of  the  class  be  dead  at  the  date  of  the  will  or  at 
the  death  of  the  testator,  the  issue  of  that  one  cannot  take 
anything. 

"  But  if  the  original  legacy  be  not  to  a  dass  but  to  a 
named  individual  legatee,  with  a  direction,  that,  in  case  of 
the  death  of  the  legatee  before  payment^  the  I^acy  is  to  go 
to  another  person,  although  the  death  of  the  legatee  oocois 
before  the  death  of  the  testator,  the  gift  over  talces  effect, 
upon  the  presumption,  that  such  ulterior  legatee  was  substi- 
tuted in  order  to  prevent  a  lapse  of  the  legacy." 


Judgmem.       ViCB-ChANCKLLOB  SiB  W.  PaGE  WoOD  :— 

My  difficulties,  in  this  case,  are  on  the  words  of  the  will, 
and  not  upon  any  of  the  authorities;  and  therefore  I  do 
not  know  that  I  should  gain  anything  by  further  consider- 
ation^ after  having  heard  it  so  fully  discussed.  The  first 
question  is,  what  interest  the  several  daughters  take  in  the 
6000^.  legacies;  and  it  appears  to  me  to  be  clear,  thai,  what- 
ever mode  of  construction  be  adopted,  whether  it  is  taken  as 
an  alternative  gift  in  trust  for  the  daughter  if  she  be  liv- 
ing at  the  testator's  death,  or  if  she  be  then  dead  for  her 


(a)  16  Beav.  53. 
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children  if  she  have  left  any;  or  whether  it  be  taken,  reading 
the  word  "  or"'  as  *'  and/'  as  a  gift  in  trust  for  the  daughter 
and  her  children,  which,  under  several  authorities,  and  par- 
ticularly from  the  effect  of  the  words  which  follow  in  the  will, 
would  be  a  settlement  for  her  life  with  remainder  to  her  chil- 
dren, I  say,  that,  taking  either  construction,  it  is  quite  dear  to 
me  that  the  daughter's  share,  though  vested,  would  be  sub- 
ject to  be  devested  by  her  dying  at  any  period  without  leav- 
ing issue ;  for  the  gift  over  is,  "  but  if  any  of  my  said  daugh- 
ters should  die  leaving  no  issue,  then  the  share  or  portion  so 
invested  shall  be  divided  amongst  those  surviving/'  There- 
fore, the  testator  contemplated  the  fund  being  in  a  state  of 
investment,  and  that  his  daughter  (though  I  do  not  think  it 
necessary  to  decide  this  at  the  present  moment)  possibly 
would  have  the  entire  interest,  liable  to  be  devested  only  in 
the  particular  event  happening — ^which  it  is  suggested  might 
never  happen — ^namely,  of  there  being  any  surviving  daugh- 
ter who  had  issue;  but,  at  all  events,  the  gift  was  to  be  de- 
vested in  the  event  of  her  dying  without  issue,  should  such 
an  event  as  that  occur.  Therefore,  it  is  plain  that  none  of 
the  daughters  can  claim  at  this  moment  to  take  any  share 
absolutely. 


1856. 


Then,  it  is  only  necessary  to  consider  this  construction 
with  reference  to  its  influence  on  Elizabeth's  share.  I  ap- 
prehend the  rule  as  to  lapsing  may  be  correctly  represented 
thus:  that  whenever  there  is  an  interest  limited  by  will, 
either  by  way  of  remainder  or  by  way  of  executory  interest, 
if  all  the  preceding  estates  have  been  taken  out  of  the  way, 
or  if  the  events  on  which  the  executory  interest  is  limited 
have  taken  effect,  it  is  inmiaterial  whether  this  has  occurred 
in  the  lifetime  of  the  testator  or  after  his  decease.  In  other 
words,  the  parties  interested  under  the  gift  over  are  entitled 
to  the  executory  interest^  whether  the  event  upon  which  the 
executory  bequest  was  to  depend  occurred  in  the  lifetime  of 
the  testator  or  afterwards,  provided  of  coiurse,  always,  that 
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the  rule  as  to  perpetuity  be  observed.  In  thepartiicular  case 
before  me,  it  seems  dear  then,  that  the  share  has  not  lapwd, 
because  the  event  I  apprehend  is  this — ^the  daughter  does 
not  take  in  any  sense,  as  it  was  argued,  an  absolute  inteiiest 
— she  takes  an  interest  either  to  herself  for  life,  with  re- 
mainder to  her  children,  and  if  there  be  no  children  then 
over,  which  would  be  a  series  of  limitations  in  remainder, 
or  she  takes  the  entire  interest,  but  qualified  with  an  ei- 
ecutory  limitation  over  in  the  event  of  her  dying  withoat 
leaving  childrsn  at  her  deoeasa  Now,  if  the  event  an 
which  that  executory  limitation  depends  occur  in  the  life- 
time of  the  testator,  so  that  the  period  has  arrived  atwhidi 
the  parties  interested  in  remainder,  subject  to  the  event, 
would  take,  then,  as  I  said  before,  every  one  of  the  autho- 
rities shews,  that  it  is  a  matter  perfectly  inmiaterial  that 
that  event  should  so  have  occurred  during  the  testator's 
lifetime.  I  think  the  case  of  Waik&r  v.  Main  (a)  was  as 
strong  in  its  terms  as  any.  In  that  case  the  testator  de- 
vised his  real  estate  to  his  wife  for  life,  and  after  her  de- 
cease, he  gave  the  same  property,  which  was  not  to  be  con- 
verted till  tlien,  to  trustees  in  trust  for  sale^  and  to  pay  the 
produce  of  the  sale  to  the  children  and  grandchildren  in 
certain  shares,  ''  to  be  respectively  paid  at  twenty-one^  or 
marriage;  but  if  any  of  my  said  children  or  grandchildren 
shall  happen  to  die  before  the  time  of  such  legacy  becoming 
due  and  payable,"'  then  it  was  given  over  to  the  others,  and 
two  of  them  died  in  the  lifetime  of  the  testator,  and  it  irss 
held,  that  the  gift  over  of  their  shares  took  efiect  There 
are  innumerable  instances  of  the  same  kind,  all  exemplify- 
ing the  same  rule,  that,  if  there  be  an  estate  in  remainder, 
and  the  preceding  estate  is  taken  out  of  the  way,  or  if  there 
be  a  limitation  over  on  a  certain  event  happening,  the  exe- 
cutory legatee  is  entitied  to  the  property,  whether  such 
event  happen  before  or  after  the  death  of  the  testator,  llien 


(a)  IJ.  &  W.  1. 
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this  deceased  l^atee  was  to  take  either  to  henself  for  life, 
with  remainder  to  her  issue,  or  she  was  to  take  the  entire  in* 
terest,  liaUe  to  be  defeated  in  a  given  event:  that  given  event 
has  happened,  and  accordingly  the  gift  over  takes  place. 

The  next  question  is,  who  are  to  take  under  the  gift  over; 
and  although  it  does  seem  cajoicious,  I  can  see  some  reason 
for  saying  tliat  the  parties  who  were  to  take  by  the  gift  over 
were  to  be  the  surviving  children  who  had  issue;  it  seems 
capricious  to  say  so,  if  there  is  no  limitation  to  the  issuer  and 
it  is  very  difficult  to  find  any  limitation  to  the  issue  in  this 
gift  over;  but  it  is  not  utterly  absurd,  because  the  testator 
might  suppose,  that  those  of  his  daughters  who  had  fiunilies 
would  want  a  larger  provision  than  the  daughters  who  had 
none.    As  to  the  words,  I  have  not  the  least  doubt  that  they 
cannot,  in  any  sense,  be  brought  to  have  the  meaning  assign- 
ed to  them  in  argument     It  is  not  a  question  of  ambiguous 
grammatical  reference,  which,  according  to  the  sound  rules 
of  grammar,  ought  to  be  applied  in  one  way,  and  yet  is  ca- 
pable of  another  application;  but  it  is  die  case  of  words 
which  cannot  in  any  way  be  applied  to  the  issue,  or  to  any 
but  the  daughters,  the  gift  over  being  this :  "  if  any  of  my 
said  daughters  should  die  leaving  no  issue,  then  the  share  or 
portion  so  invested  shall  be  divided  amongst  those  surviving 
who  have  issue''    It  is  a  distinct  phrase,  it  is  not  only  tiie 
word  "  those,"  but  a  distinct  antithesis  between  the  dass 
who  die  without  issue,  and  the  others  surviving  who  have 
issue:  he  gives  the  share  of  the  child  in  the  one  class  over  to 
those  who  represent  the  other  class. 

As  to  those  words,  which  certainly  create  a  difficulty,  ''when 
they  arfive  at  the  age  of  twenty-one  years,  and  if  only  one, 
then  to  go  to  that  one  only,"  I  expressed  my  doubts  whe- 
ther there  had  not  been  a  slip  in  the  will;  but  it  appears  to 
me  that  they  are  capable  of  a  grammatical  construction  by 
reading  the  whole  bequest  thus:  that  the  share  is  to  be 
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"  in  the  names  of  my  executors,  in  trust  for  them  or  their 
children;" — ^then  stop,  and  put  a  parenthesis — "  and  if  any 
of  my  daughters  should  die  having  no  issue,  then  the  share 
or  portion  so  invested  shall  be  divided  amongst  those  surviv- 
ing who  have  issue/' — and  end  the  parenthesis  there,  and 
the  original  sentence  will  continue, — ''  share  and  share  alik^ 
as  they  arrive  at  the  age  of  twenty-one  years;  and  if  only 
one,  the  whole  to  go  to  that  one  only/'  That  would  be  to 
those  children  who  arrived  at  the  age  of  twenty-one  yean, 
share  and  share  alike;  and  if  only  one,  then  the  whole 
to  that  only  one.  It  seems  to  me,  in  that  way,  I  may  make 
reasonable  sense  of  the  whole  will;  and  all  I  have  now  to  do 
is  to  declare  that  there  is  no  lapse,  and  that  these  sums  ought 
now  respectively  to  be  invested  in  the  names  of  the  trustees 
intrust 


The  6000Z.  legacy  to  either  will  go  to  those  daughters 
who  are  living  and  have  children;  that  is  to  say,  in  the 
events  that  have  happened,  to  Mrs.  Kuaaey  and  Mrs.  Lord, 
absolutely,  for  their  own  benefit 

Mr.  Da/nid,  Q.  C. — ^There  is  a  question  of  interest 


The  Vige-Chancellob. — The  executors  say  they  have 
assets  in  hand  sufficient  for  the  payment  of  them  all,  not 
perhaps  for  the  purpose  of  immediate  payment  of  the  lega- 
cies; but  the  question  of  interest  is  involved  in  that:  assum- 
ing that  they  had  assets  in  hand  actually  realised,  my  opin- 
ion would  be,  that  the  postponement  is  simply  for  the  con- 
venience of  the  testator's  estate,  and  not  for  the  benefit  of 
the  residuary  legatee,  but  for  the  purpose  of  giving  the  exe- 
cutors time  to  collect  and  get  in  the  assets.  There  is  a  de- 
gree of  doubt  raised  upon  it,  I  concede,  by  the  preceding 
gifts^  which  direct  the  payment  to  be  within  four  yeara^  and 
do  contain  a  clear  and  direct  statement  as  to  interest;  but  I 
think  that  amounts  to  no  more  than  this :  the  testatordoes 
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not  give  interest  if  his  estate  will  not  allow  his  executors  to 
invest  these  sums  within  seven  years.  It  seems  to  be  their 
duty  to  invest  them  within  seven  years  if  they  can.  The 
testator  saw  very  possibly  that  there  might  be  a  difficulty  in 
that;  I  do  not  conceive  that  they  are  boimd,  of  course  they 
would  not  be  bound  to  pay  them  if  they  had  not  the  money, 
and  there  may  be  reversionary  interests  or  other  portions 
of  the  testator's  property  not  bearing  interest.  This  point 
must  depend  on  whether  or  not  the  executors  are  in  a  con- 
dition to  make  an  immediate  payment;  if  they  are,  I  think 
it  ought  to  be  done.  The  interest  must  be  at  4Z.  per  cent 
from  a  year  after  the  testator's  death.  The  costs  must  come 
out  of  the  estate. 
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LANTSBERY  v.  COLLIER 


A  SPECLAX  CASK 


May  26M; 
June  llth. 


SeUUment^ 

William  Mcmaing,  on  the  marriage  of  his  daughter  Elir  p<>,^  of  Sale 
zabeth  with  one  Lomaa  in  1806,  settled  real  estate,  by  inden-  Zi^^^^ 
tures  of  lease  and  release  of  that  date^  to  the  use  of  Ja/mes  — 7Vi«rte«»— 

Diteretion, 

A  fiiiher,  on  the  marriage  of  hia  daughter  in  1806,  settled  real  estate  upon  trusts  for  the 
separate  use  of  his  daughter  for  life,  with  remainder  in  case  she  survived  her  hushand  (which 
event  happened)  to  her  children,  as  tenants  in  common  in  tail,  and  limited  the  reversion  to 
himself  in  fee.  The  settlement  contained  a  collateral  power  of  sale  not  in  terms  restricted 
as  to  time.  In  1850,  the  daughter's  issue  being  spent,  and  the  daughter  being  a  widow  and 
more  than  seventy  years  of  age,  the  trustee  executed  a  deed  purporting  to  be  made  in  ex- 
ercise of  the  power,  and  to  be  a  conveyance  of  the  fee  simple : — Held, 

Ist  That  the  power  was  valid  and  subsisting  at  the  date  of  the  deed  of  1850. 

2ndly.  That  it  was  weU  exercised  by  that  deed,  although,  under  the  trusts  of  the  settle- 
ment, the  effect  of  its  exercise  was  to  change  the  devolution  of  the  property,  passing  it^  in 
the  events  which  had  happened,  to  the  daughter  absolutely. 

Observations  on  Wart  v.  PoUdll  (11  Yes.  257),  and  review  of  the  authorities  respectinff  col- 
lateral powers  of  sale  not  in  terms  restricted  as  to  time.  The  Court  looks  to  the  whole  in- 
tent and  purpose  of  the  settlement,  and,  whether  the  reversion  or  remainder  in  fee  simple  be 
limited  after  estates  tail  or  after  estates  for  life,  will  hold  the  power  to  be  a  valid  and  subsist- 
ing power  until  the  estates  tail  (if  any)  are  barred,  or  the  fee  simple  vested  in  possession  :-^in 
either  of  which  events  the  purpose  of  the  settlement  Ib  spent^  and  the  power  c 


710 


CASES  m  CHANCERY. 


185({. 


SiaiemeiU. 


Mcmnmff  and  Samiud  TiUey,  and  their  heirs,  for  the  joint 
lives  of  LonuM  and  EUzaheth,  upon  trust  for  the  separate 
use  of  Elizabeth;  and  after  the  decease  of  Lomas,  in  case 
he  should  die  in  the  lifetime  of  Mizahetk,  (which  eveDt 
happened),  to  the  use  of  Elizabeth  and  her  assigns  for  herliie, 
with  remainder  to  the  use  o{  James  Mam^ning  and  Samud 
TiUey  during  the  life  of  Elizabeth,  upon  trust  to  preserve 
contingent  remainders,  with  remainder  after  the  death  of 
Elizabeth,  in  case  she  should  survive  Lomas,  to  the  use  of 
the  children  of  Elizabeth  by  Lomaa  or  any  after-taken  has- 
band,  as  tenants  in  conmion  in  tail,  with  crosfr-remainders  be- 
tween them  in  tail,  with  remainder  to  the  use  of  himself,  his 
heirs  and  assigns,  for  ever.  And  it  was  by  the  indenture  of 
release  declared,  that  Ja/mes  Ma/waing  and  8a7auel  TiUey, 
and  the  survivor  of  them,  and  the  executors  or  administra- 
tors of  such  survivor,  should  at  any  time  or  times  thereafler, 
at  the  request  of  WUUa/m  Mannvag  during  his  life,  to  be 
signified  in  writing  under  his  hand  and  seal,  and  after  lus 
decease  it  should  be  lawful  for  Jamas  Ma/nning  and  Samr 
ud  TiUey,  or  the  survivor  of  them,  his  executors  or  admin- 
istrators, of  their  or  his  own  proper  authority,  absolutely  to 
sell  and  dispose  of  and  convey  the  whole  or  any  part  or 
parts  of  the  hereditaments  and  premises  thereby  granted, 
with  the  appurtenances,  and  the  inheritance  thereof  in  fee 
simple,  to  any  person  or  persons  whomsoever,  for  such  price 
or  prices  in  money  as  to  William,  Ma/nning,  during  his  life, 
and  afler  his  decease  as  to  Ja/mee  Mamning  and  Samud 
TiUey  or  the  survivor  of  them,  or  to  the  executors  or  ad- 
ministrators of  such  survivor,  should  seem  reasonable;  and 
that,  for  the  purpose  of  effectuating  such  sale  or  sales,  dis- 
position or  dispositions,  and  conveyance  or  conveyances,  (but 
not  for  any  other  purpose),  it  should  be  lawful  for  James 
Manning  and  Samuel  TiUey,  and  the  survivor  of  them, 
and  the  executors  or  administrators  of  such  survivor,  upon 
such  request  of  WilUam  Manning  during  his  life  as  afi>r&- 
said,  and  after  his  decease  of  the  proper  authority  of  tb« 
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said  trustees  or  the  survivor  of  them,  his  executors  or  ad- 
ministrators as  aforesidd,  by  any  deed  or  deeds,  instrument 
or  instruments  in  writing,  sealed  and  delivered  by  them  or 
him  in  the  presence  of  and  attested  by  two  or  more  credible 
witnesses,  absolutely  to  revoke,  determine,  and  make  void 
all  or  any  of  the  uses,  trusts,  estates,  powers,  provisions,  de- 
clarations, and  agreements  in  and  by  the  indenture  of 
release  limited,  expressed,  and  declared  of  and  concerning 
the  hereditaments  and  premises  which  should  be  sold  as 
aforesaid,  (except  the  subsisting  leases,  if  any  such  should 
then  have  been  made  by  virtue  of  a  power  thereinbefore 
contained) ;  and  by  the  same  or  any  other  deed  or  deeds,  in- 
strument or  instruments  in  writing,  to  limit,  direct,  declare, 
and  appoint  any  new  or  other  use  or  uses,  estate  or  estates, 
trust  or  trusts  of  the  hereditaments  and  premises  so  sold. 
The  release  also  contained  a  power  for  Jamies  Manning 
and  8(Mrn/iiel  Tilley,  and  the  survivor  of  them,  and  the  exe- 
cutors or  administrators  of  such  survivor,  to  give  receipts  for 
the  purchase-money,  providing  that  such  receipts  should  be 
sufficient  discharges,  in  the  usual  form.  And  it  was  there- 
by declared,  that,  when  the  hereditaments  and  premises,  or 
any  part  or  parts  thereof,  should  be  sold,  the  monies  arising 
by  such  sale  or  sales  should  be  by  Ja/mea  Mannmg  and 
Samud  TiUey,  and  the  survivor  of  them,  and  the  executors 
and  administrators  of  such  survivor,  by  and  with  the  consent 
and  approbation  of  WiUicmi  Manning  during  his  life,  and, 
after  his  decease,  of  MizaheOi  alone,  notwithstanding  her 
coverture,  to  be  signified  by  writing  under  his  or  her  hand 
and  seal,  and  after  the  decease  of  both  WiUiomi  Mam/ning 
^siA  Elizabeth,  then  of  the  proper  authority  of  the  said  trus- 
tees, or  of  the  survivor,  his  executors,  or  administrators,  laid 
out  and  invested  as  therein  mentioned  in  the  names  or  name 
of  the  said  trustees  or  trustee,  with  power  for  them  or  him, 
with  such  consent  and  approbation  as  aforesaid,  or  of  their 
own  prop^  authority,  as  the  case  might  be,  to  vary  such 
investments.    The  release  contained  a  declaration  of  trust  of 
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The  questions  for  the  opinion  of  the  Ciourt  were — 

Ist  Whether  the  power  of  sale  contained  in  the  indenture 
of  release  of  1806,  of  the  hereditaments  therein  comprised 
was  a  valid  and  subsisting  power  at  the  date  and  execution 
of  the  indenture  of  1 850,  having  regard  to  the  events  which 
had  then  happened;  and  if  so,  then, 

Sndly.  Whether  such  power  was  well  exercised  by  the 
indenture  ol  1850,  and  whether  the  hereditaments  com- 
prised in  such  indenture  were  thereby  effectually  vested  in 
the  Plaintiff  for  an  estate  in  fee  simple,  discharged  from 
the  limitations  of  the  indenture  of  release  of  1806. 


1856. 


StaUmaU, 


Mr.  DaH  for  the  Plaintiff:— 

At  the  date  of  the  indenture  of  1850  there  was  a  valid 
power  of  sale  vested  in  Edward  Lantabery  as  siurviving 
trustee  under  the  settlement  of  1806.  That  power  was 
well  exCTcised  by  the  indenture  of  May,  1850;  and  the 
Plaintiff  took  under  that  indenture  an  estate  in  fee  simple 
in  the  premises. 


ArgwmemiL 


Powers  of  sale  collat^:al  to  estates  tail  do  not  £all  within 
the  rule  against  perpetuities,  because  the  estates  tail  may  at 
any  time  be  destroyed  by  a  recovery:  Biddle  v.  Perhms  (a), 
Powid  V.  Oapron(b),  Waring  v.  Ooveritry  (c),  WaJUa  v. 
Freestone  {d).  Here  estates  tail  were  limited  by  the  settlo- 
ment  of  1806 ;  and  although  in  May,  1850,  when  the  power 
was  exercised,  the  issue  in  tail  was  spent,  and  the  mother 
upwards  of  seventy,  yet  the  Court  will  not,  in  a  case  Uke 
the  present,  presume  issue  impossibla  Co.  litt  lib.  1,  cap. 
3,  sea  32 ;  Stigden'a  Vendors  and  Purchasers^  p.  307. 


(a)  4  Sim.  135. 

(b)  Bolls,  May  5, 1830 ;  4  Sim. 
138,  n.;  and  see  1  My.  &  K.  262. 

VOUn.  AAA 


(e)  lMy.&K.249. 
(d)  10  Sun.  225. 


K.  J.  ♦ 
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18M.  But  eren  if  the  Court  flhoold  presmne  wae  impooAIe, 

and  read  thifl  as  if  it  were  a  limitation  to  the  mother  for 
life,  with  remainder  to  WiUiofa  Marvnimg  in  fee,  without 
the  intervention  of  any  estate  tail,  still  the  cases  dted  (m 
the  former  point  are  authorities  that  the  title  is  good  See 
also  Cole  v.  Sewell  (a),  Brigga  v.  Earl  of  Oxford  (6),  Bayee 
V.  Banning  (c),  Wood  v.  WhUt  (d),  Ndson  v.  Callow  {e). 

Besidefly  there  is  nothing  to  porevent  the  Court  from  zf- 
portioning  the  power. 

Ware  v.  PolkiU(f)  will  be  dted  contriL  Bat  there  the 
estates  in  question  were  leasehold,  and  had  vested  abso- 
lutely in  the  first  quasi  tenant  in  tail  Lord  Eldon'9  deci- 
sion that  the  power  was  bad  quoad  leaseholds  so  sitoated, 
does  not  touch  a  case  where,  as  here,  the  property  is  free- 
hold. See  2  Sug.  Pow.  pp.  467,  468,  and  Griggs  v.  Mart 
of  Oaford  (g). 

The  Vice-chancellor — ^What  does  Mr.  Preaton  mean 
when  he  says  in  his  work  on  Abstracts  of  Title,  that  the 
power  is  good  as  to  the  estates  for  life,  and  also  as  to  estates 
tail,  ''and  is  void  as  to  the  remainder  or  reversicHi  hi  fee 
when  it  falls  into  possession  or  is  discharged  from  ike 
e8tateBlml"(h)l 

Mr.  DarL — ^When  the  fee  simple  is  vested  in  poflseflsioD 
by  whatever  means^ — whether  by  the  expiration  or  sooner 
determination  of  the  preceding  estates,  and  whether  such 
preceding  estates  be  for  life  or  in  tail, — then  tiie  power  is 
void; — ^then  there  are  persons  who,  if  the  I^;al  estate  had 

(a)  4Dr.&W.  1.  edit  7,  pp.  469— 472 ;  iJaim.  oa 

(6)  1  De  a  M'N.  &  G.  370.  Willa,  p.  236. 

(d)  2  Cr.  &  J.  334.  (/)  11  Vea.  257. 

(<i)  4M7.&  Cr.460.  (^)  1  De  G.  M*N.  ft  0.370. 

(tf)  16  Sim.  353;  2  Sugd.  Pow.,         (A)  Vol.  2,  p.  168. 
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been  in  the  trustees,  would  have  been  m  a  position  to  call 
for  a  conveyance  of  it,  the  end  or  object  of  the  settlement 
being  attained.  But  till  then  the  power  is  valid,  and  may 
be  exercised. 

Mr.  (7.  0,  Smithy  for  the  Defendant,  insisted  on  the  ob- 
jection taken  by  the  Defendant  to  the  Plaintiff's  title.  The 
power,  not  being  in  terms  restricted  within  the  l^al  limits 
of  a  life  or  lives  in  being  and  twenty-one  years  afterwards, 
was  bad  in  toto:  Ware  v.  PolhiU(a),  and  Ferrcmd  v. 
WUaon  (6),  In  a  previous^  power  in  the  settlement, — ^a 
power  to  grant  leases, — ^the  period  for  the  exercise  of  the 
power  waa  in  terms  restricted  within  legal  limit& 

Mr.  Dart  in  reply. 

The  Vick-Chancellor. — ^How  do  you  meet  the  objection 
founded  on  the  apparent  capriciousness  of  a  settlement 
which  would  enable  the  trustee,  by  exercising  this  power 
to  alter  the  devolution  of  the  property  ?  If  unsold,  the 
reversion  in  fee  is  limited  to  the  settlor.  I£  sold,  the  widow 
takes,  in  the  events  which  have  happened,  an  absolute  in- 
terest in  the  proceeds  of  the  reversion. 

Mr.  Dart. — ^Both  take  alike  under  the  settlement.  The 
trustee  is  trustee  for  the  tenant  for  life  as  well  as  for  the 
reversioner.  The  settlor  may  have  wished  his  trustees,  if 
they  had  the  opportunity  of  augmenting  his  daughter's 
income,  to  do  so,  and  that  would  not  be  open  to  objection 
on  the  ground  of  caprice.  Besides,  even  if  it  be  caprice  to 
give  trustees  so  large  a  discretion,  this  trustee  acting  bona 
fide  will  be  allowed  to  exercise  it,  although  by  so  doing  he 
may  alter  the  ownership :  Clark  v.  Seymour  (c),  OUes  v. 
Homes  (d),  Kekewich  v.  Marker  (e). 


1856. 


Argummt. 


(a)  11  Ves.  257. 
(6)  4  Hare,  344. 
(c)  7  Sim.  67.: 


(cQ  15  Sim.  369. 

ie)  3  M<N.  ft  G.  311. 
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The  Vicb-Chancelloil — ^There  the  power  waa  exertaaed 
for  the  purposes  of  the  settlement  Here  it  would  seem  as 
if  its  exercise  had  been  solely  for  the  purpose  of  alteriog 
the  devolution  of  the  estate. 

Judgment  reserved. 


Juneiith.    Vice-Chancellor  Sir  W.  Page  Wood: — 

Judgment.  ^g  question  in  this  special  case  is,  aa  to  the  validity  of  a 
power  of  sale  created  by  a  marriage  settlement,  the  nature 
of  which  may  be  stated,  in  the  events  th^t  have  happened,  to 
be  this — real  estate  is  limited  upon  trust  for  the  wife  for  life, 
(I  now  put  out  of  consideration  the  husband's  interest, 
which  was  determined  by  his  death  in  her  lifetime),  with 
remainder  to  her  children,  either  by  her  then  intended  or 
any  future  husband,  as  tenants  in  common  in  tail,  and  then 
the  reversion  is  limited  back  to  the  settlor,  the  fisither  of  the 
lady,  in  fee.  There  are  also  trusts  declared  with  reference 
to  personal  estate,  (which  was  also  settled  by  the  feth^),  and 
with  reference  to  the  moneys  to  arise  from  a  sale  under  the 
power  in  question,  for  the  benefit  of  the  wife  for  Ufe,  with 
remainder,  in  the  events  which  have  happened^  at  the  abso- 
lute disposal  of  the  wife,  by  wilL 

Such  being  the  nature  of  the  settlement,  there  is  contained 
in  it  this  power.  [His  Honor  read  the  power  of  sale,  and 
the  direction  for  re-investment  of  the  purchase-money.] 

The  events  which  have  happened  are  these: — Previoudy 
to  the  sale,  the  validity  of  which  is  now  in  question,  the  lady 
had  had  children,  and  one  of  the  children  had  had  issue; 
but  all  the  issue  were  spent  There  was  no  child  or  issue 
of  the  marriage  existing  at  the  time  of  the  sale.  The 
lady  was  then  seventy  years  of  age,  and  of  course  it  was  im- 
possible she  should  have  future  childreo*  In  that  state  of 
circumstances  the  sale  was  made  under  the  power,  and  the 
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question  I  have  to  consider  is,  whether  the  power  was  then        1866. 
a  valid  power,  capable  of  being  exercised  under  the  drcum-     Labisbxbt 
stances  I  have  mentioned.  Colubb. 

There  can  be  no  doubt  that  the  power  was  valid  in  its  •My"***'' 
creation.  After  the  cases  of  Povda  v.  Capron  (a)  and  War- 
ing V.  Coventry f  before  Sir  John  Leach,  besides  that  of 
BidcUe  v.  PerhinaQ))  previously  decided  by  Sir  L,  ShadweU, 
and  several  other  cases  decided  subsequently  to  the  same  ef- 
fect^ it  is  plain,  whatever  doubts  may  have  been  suggested 
by  Lord  Eldon'e  remark  in  Ware  v.  PolhUl  (c),  that  a  col- 
lateral power  of  sale  contained  in  a  settlement  by  which 
estates  tail  are  created,  is  manifestly  good  in  its  creation, 
inasmuch  as  it  is  in  the  power  of  any  of  the  tenants  in  tail 
to  destroy  by  means  of  a  recovery  the  power  so  created.  So 
far,  therefore,  as  the  original  creation  of  the  power  is  con- 
cerned, there  is  no  doubt  that  it  was  properly,  validly,  and 
effectually  created. 

In  the  events  which  have  happened,  however,  the  issue 
has  been  spent,  and  there  is  a  physical  impossibility  of  the 
lady  having  future  issue;  and  assuming  that  I  am  obliged 
to  consider  that  to  be  the  case,  the  limitation  will,  with 
regard  to  the  real  estate,  stand  thus — ^a  limitation  to  the 
lady  for  life,  the  reversion  being  limited  to  her  fisither  in 
fee. 

With  r^ard  to  the  doubt  suggested  by  Ware  y.,Polhitt, 
Lord  St.  Leonards  has  said  (d),  and  it  has  been  repeated 
since  by  other  authors,  that  the  question  supposed  to  have 
been  decided  by  Lord  Eldon  in  that  case  did  not,  in  £act, 
arisa  It  is  true  that  Lord  Eldon,  in  holding  that  the 
power  was  void,  put  it  as  a  ground  of  his  decision  that 
the  power  might  travel  through  minorities  for  centuries. 


(a)  BoUb,  May  5th,  1830;  4 
Sim.  138,  n.;  and  see  1  My.  k  K. 
252. 


Q))  4  Sim.  135. 

(c)  11  Ves.  257. 

\d)  2  Sugd.  Pow.  467—469. 
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Still,  that  ¥ras  by  no  means  a  necessaiy  ground  for  the 
decision.  There  leaseholds  were  settled  as  well  as  freeholds 
and  copyholds,  and  the  result  of  the  events  which  had  hap- 
pened was,  that  the  leaseholds  had  become  abeolutdy  vested 
in  an  in&nt  tenant  m  tail ;  and  the  question  was,  whetiher, 
after  the  estate  had  thus  become  absolutely  vested,  the 
power  could  be  exercised.  I  apprehend  there  can  be  no 
doubt  whatever,  and  Lord  8t  Ltf/Mirds  seems  to  baye 
arrived  at  that  conclusion  (a)  —  that^  when  what  I  may 
call  the  uses  of  the  settlement^  and  the  purposes  of  the  set- 
tlement^ are  spent,  the  power  is  no  longer  capable  of  being 
exercised ;  and  although  there  may  be  a  technical  difficulty 
with  respect  to  the  power  being  collateral,  still  the  Court 
will  regard  the  purposes  of  the  settlement  as  in  &ct  ex- 
hausted ;  and  the  purposes  of  the  settlement  being  exhausted, 
and  the  power  having  been  created  solely  for  the  purposes  of 
the  settlement,  there  is  an  end  to  any  exercise  of  the  power 
which  could  operate  in  derogation  of  an  absolute  interest 
acquired  by  any  party  under  the  trusts  of  the  settlement 


The  observations  made  by  Lord  St,  Lecnva/rda  on  the 
case  of  Wwre  v.  PolhiU  are  thesa  He  says,  "  The  case  was 
at  first  treated  as  an  authority  that  the  common  power  of 
sale  and  exchange  was  void  as  too  remote,  if  it  were  not  ex- 
pressly confined  to  lives  in  being  and  twenty-one  yean 
afterward&  But  it  is  clear  that  Lord  Eldon  did  not  mean 
to  impeach  the  validity  of  such  powers.  Sudi  a  power 
does  not,  like  the  power  in  Wa/re  v.  PolhiU,  operate  to  de- 
feat the  estate  of  the  minor  tenant  in  tail,  but  trcmafen  it 
from  one  property  to  another.  He  is  still  tenant  in  tail, 
whereas  in  Wa/re  v.  PolhiU  the  effect  of  a  sale  might  be 
to  defeat  altogether  the  estate  of  the  representative  of  a 
person  who  died  entitled  to  a  vested  interest  in  the  abso- 
lute property  "  (a). 


(a)  S  Sugd.  Pow.  466,  &c. 
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The  cases  I  have  referred  to  before  Sir  John  Leach,  I8d6. 
which  were  preceded  by  Biddle  v.  Perkins  (a),  before 
Vice-Ohancellor  Sir  L.  Shadiuell,  and  have  been  followed 
by  other  cases,  have  clearly  decided  that  where  an  estate 
tail  is  created  the  power  is  valid,  and  the  doctrine  is  now 
extended  a  step  further  by  the  case  of  Bayce  v.  Hcmning  (b). 
Theire  the  limitation  was  to  the  use  of  the  husband  for  life, 
with  remainder  to  trustees  to  preserve  contingent  remain- 
ders,  with  remainder  that  t^  wife  surviving  might  receive 
a  rentcbarge,  with  remainder  to  the  children  or  remoter 
issue  of  the  marriage  as  the  husband  and  wife  or  the  sur- 
vivor should  appoint,  and  in  defiiult  <^  appointm^it  to  the 
use  of  all  the  children,  their  heirs  and  assigns  for  ever,  in 
equal  diares  as  tenants  in  common,  with  executory  limita- 
tions over  to  others  in  case  any  child  died  under  twenty- 
one  without  leaving  issue,  and  if  no  child,  or  if  all  died 
under  twenty-one  without  leaving  issue,  then  over.  It  was 
argued  that  the  power  was  bad  upon  the  groimd  that  it 
was  not  the  common  case  of  a  limitation  in  tail,  so  that  the 
power  could  be  sustained  as  being  a  power  which  could  be 
defeated  by  a  recoveiy  suffered  by  the  tenant  in  tail,  but  it 
was  in  effect  a  power  unlimited  and  incapable  of  being 
defeated,  in  consequence  of  the  subsequent  limitation  being 
in  fea  It  being  a  case  from  this  Court  we  have  only  the 
certificate  of  the  Judges  upon  the  question,  and  the  cer- 
tificate was  as  follows : — "  This  case  has  be^a  argued  be- 
fore us ;  we  have  considered  it,  and  are  of  opinion  that  un- 
der the  said  power  of  sale  the  Plainti£&,  Henry  Boyce  and 
OeorgeJIiiU,  with  such  consent  of  the  Flainti£b  as  required 
by  the  said  power,  can  sell  and  make  a  valid  assurance  of 
the  said  premises  to  the  said  Defendant"  The  aiguments 
there  used  in  favour  of  the  validity  of  the  power  were, 
first,  that  the  power  might  be  apportioned ; — ^that,  at  all 
events,  whatever  objection  there  might  be  to  it  with  re- 

(a)  4  Sim.  135.  (6)  2  C.  &  J.  334. 
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ference  to  its  indefimte  extent^  it  might  be  upheld  if  ex- 
ercised during  the  lifetime  of  the  tenant  for  life;    and, 
secondly,  that  if  it  could  not  be  so  apportioned,  still,  being 
given  "  to  the  trustees  or  trustee  for  the  time  being,''  and 
not  to  the  parties  nominatim,  it  existed  only  during  the 
trust ;  and  from  the  whole  provisions  of  the  insfcroment  it 
might  be  gathered  that  the  power  in  the  trustees  was  m- 
tended  to  be  confined  to  the  life  of  the  tenant  for  life  and 
the  minority  of  the  children,  so  as  to  be  within  the  limits  of 
the  rule  in  question.    The  latter  argument  seems  to  me 
to  concur  with  the  view  taken  by  Lord  St  Leonards  tliat 
the  Court  wiU  look  to  the  whole  intent  and  purpose  of 
the  settlement,  in  order  to  extend  the  exercise  of  the  power 
to  the  objects  of  the  settiement    Therefore,  whether  the 
remainder  in  fee  of  the  estate  to  which  the  power  is  col- 
lateral is   limited  so  as  to  depend  upon  estates  tail  fm 
which  case  the  power  is  upheld,  ba  in  Waring  v.  CovenUry, 
upon  the  ground  that  it  can  be  defeated  by  any  tenant  in 
tail),  or  whether  that  remainder  in  fee  or  reversion  m  fee 
is  limited  in  some  other  manner,   and  so  as  not  to  de- 
pend by  way  of  remainder  on  an  estate  tail  (in  which  case 
whenever  that  estate  in  fee  vests  in  possession  the  whole 
object  and  purpose  of  the  settlement  is  at  an  end  and 
the  power  ceases) — ^in  either  case  the  power,  although  not 
in  terms  restrained  to  lives  in  being  and  twenty-one  yeais 
afterwards,  is  a  valid  power,  and  is  not  affected  by  the 
rule  against  perpetuities. 


The  difficulty  that  pressed  most  upon  my  mind  was  occar 
sioned  by  an  observation  of  Mr.  Preston  in  his  book  on  Ab- 
stracts of  Titie  (a).  He  says,  "  For  these  reasons,"  speaking 
of  powers,  "  it  seems  that  the  conunon  power  of  sale  and  ex- 
change in  marriage  settlements  and  wills,  though  not  pre- 
scribed to  be  exercised  within  a  given  period,  is  good  as  to 


(a)  VoL  2,  p.  158. 
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the  estates  for  Ufe,  because  as  to  them  the  power  SbJIs  with-      ^  1856.^ 
in  the  limited  period,  and  also  as  to  estate^  tail,  because  the 
power  may  be  barred  by  any  tenant  in  tail,  and  is  void  as 
to  the  remainder  or  reversion  in  fee  when  it  falls  into  pos^ 
session,  or  is  discharged  from  ihe  estate  tail;  so  that  the 
power  will  Sedl  when  the  particular  estates,  perhaps  when  the 
estates  tail,  shall  determine/'    The  suggestion  seems  to  have 
occurred  to  his  mind,  that  it  might  be  just  possible  in  ad- 
justing these  powers  according  to  the  exigencies  of  the  set- 
tlement, that  where  estates  tail, — ^which  would  haye  enabled 
any  tenant  in  tail  to  defeat  the  power  aa  well  as  he  could  bar 
any  other  limitation  over, — ^have  been  determined,  a  question 
might  arise,  whether,  there  being  nothing  left  but  a  life  es- 
tate and  a  reversion  in  fee,  the  power  could  still  be  validly 
exercised     But  when  the  case  is  brought  to  that  condition, 
it  fiJls  within  what  was  decided  in  Boyce  v.  Han/mng,  where 
the  limitation  was  to  a  party  for  life,  with  remainder  over  to 
the  children  in  fee :  and  further  than  that,  I  adopt  the  rea- 
soning of  Lord  St,  Leonards  in  considering  this  very  ques- 
tion.   He  says,  after  quoting  the  passage  I  have  read  firom 
Mr.  Preston's  work:    "  The  point  is  not  without  difficulty. 
The  power,  although  limited  as  to  time,  is,  as  we  have  seen, 
good  for  the  lives  of  parties  living  at  the  date  of  its  creation, 
and  it  may  be  n^ow  that  the  power  might  be  held  further  to 
exist  for  twenty-one  years  firom  the  death  of  the  survivor  of 
the  Uvea     Where  the  power  is  to  be  exercised  by  or  with 
the  consent  of  a  tenant  for  life,  that  is  of  itself  a  lawful  limit 
— ^the  very  power  points  it  out — and  so  far  is  good.     If  the 
power  proceed  to  authorise  the  trustees  after  the  death  of 
the  tenant  for  life  and  during  the  minority  of  tenants  in 
tail  to  sell  or  exchange,  that  might  be  deemed  good  pro 
tanto,  that  is,  during  the  twenty-one  years  firom  the  death 
of  the  tenant  for  life.     If  the  Court  should  go  further,  the 
power  might  travel  through  generationa     K  it  might  be 
exercised  legally  agai/nst  a  tenant  in  tail,  although  really  for 
his  benefit,  it  would  be  on  the  groimd  that  the  tenant  in  tail 
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might  bar  the  power  if  he  pleased;  and  alUiough  he  oould 
not  do  so  during  his  minorily,  when,  if  at  all,  the  power 
¥rould  be  exercised  against  hiTn,  yet  an  executory  limitation 
or  shifting  use  after  an  estate  tail,  is  open  to  the  same  objec- 
tion, for  the  event  may  happen  during  the  minority  of  tlie 
tenant  in  tail,  and  before  it  is  in  his  power  to  bar  the  entail, 
and  yet  long  after  the  legal  limit  to  such  limitations,  if  they 
are  not  preceded  by  an  estate  tail     It  would  be  difficult  to 
distinguish  the  cases.^'    Then  he  says,  '^  If  an  ezerciseof  the 
power  after  lives  in  being  and  twenty-one  years  were 
allowed  on  this  ground,  it  of  course  could  not  be  avoided  as 
against  the  remainder  or  reversion  in  fee,  when  that  &lb 
into  possession:  for  unless  the  power  continue  in  force  so  as 
to  carry  the  fee  it  cannot  be  exercised,  and  if  it  can,  the 
same  ground  that  gives  it  validity  against  the  estates  tail 
will  support  it  against  the  remainder  or  reversion,  so  that  an 
execution  of  the  power  previouely  to  the  renoainder  or  re- 
version in  fee  falling  into  possession  would  be  valid.    But 
clearly,  after  the  remainder  or  reversion  in  fee  had  fiJleo 
into  possession,  the  power  could  not  be  exercised    It  is  not 
improbable  that  the  power  may  be  sustained  throughout  its 
whole  range  "  (a).     He  there  seems  to  consider  the  real  test 
to  be,  that  the  moment  the  Court  finds,  as  in  Ware  v.  Pel- 
hill,  the  effect  of  the  settlement  spent,  and  the  estate  vest- 
ed absolutely  in  possession  in  any  party,  it  will  notallowthe 
power  of  sale  to  be  exercised;  but  as  long  as  the  trusts  of 
the  settlement  continue,  the  power  is  valid  for  all  the  pur- 
poses of  the  settlement    Whether  ihe  absolute  interest— 
the  fee  simple  of  the  estate — ^is  limited  as  in  Warvngy.  Co- 
ventry after  estates  tail,  or  as  in  Bayce  v.  Ha/nrU/ng  after 
an  estate  for  life,  so  soon  as  the  fee  vests  in  poasessioii, 
either  by  the  estates  tail  being  barred  or  otherwise,  the 
power  is  determined,  and  the  object  of  the  settlement  at  an 
end.    Till  then,  the  power  continues  valid,  and  may  be  ex- 
ercised so  as  to  carry  the  fee. 

(a)  2  Sugd.  Pow.  471,  472. 
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In  this  case  there  arises  a  difficulty  firom  the  apparent  ca- 
pridousness  of  the  character  of  the  settlement  But  I  must 
take  the  intention  of  the  settlor  to  be  well  expressed,  that 
so  it  shall  be.  The  caprice  consists  in  this,  that^  in  the 
events  which  have  happened,  and  it  being  clear  that  there 
can  be  no  further  issue,  the  result  of  the  exercise  of  the 
power  of  sale  is  to  change  the  devolution  of  the  property.  By 
the  limitations  of  the  estate  the  &ther  reserved  his  reversion 
in  fee  after  the  estate  tail  should  be  spent:  whereas,  in  the 
event  of  a  sale  under  the  power,  he  directed  the  proodeds  of 
the  sale  to  be  held  upon  trusts  which  carry  it,  in  the  events 
which  happened,  to  his  daughter  absolutely.  However,  I 
must  look  to  this,  that  the  settlor,  the  fsLther,  in  making 
provision  for  his  daxighter,  limits  it  in  this  way :  he  gives  the 
trustees  this  power.  He  may  have  thought  it  a  beneficial 
power  to  be  exercised  by  them, — a  trust  to  be  reposed  in 
them  to  be  exercised  as  they  might  think  fit  for  her  benefit, 
during  the  continuance  of  the  trusts  of  the  settlement  If 
they  thought  fit,  his  intention  was  that  it  should  be  in  their 
power  to  transfer  the  property  in  the  manner  I  have  de- 
scribed, by  a  sale  for  his  daughter's  purposea  It  might  be 
beneficial  even  for  her  life  estate,  that  the  power  should  be 
exercised.  There  is  no  improper  motive  imputed  to  this 
trustee  in  the  exercise  he  has  so  made  of  this  power;  and  it 
appears  to  me,  that,  the  power  being  valid,  I  cannot  say,  on 
the  groimd  of  this  apparent  capriciousness,  that  it  has  not 
been  properly  exercised. 


1866. 


JftdgmmiL 


The  result  is,  that  the  power  was  valid,  and  has  been  pro- 
perly exercised — and  I  must  answer  both  the  questions  in 
the  special  case  in  the  affirmativa 


Decree  accordingly. 
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BEAVAN  v.  LORD  HASTINGa 

Jwrudicti<m      1  HE  Plaintiff  Beavan,  in  1845,  lent  1040Z.  to  Edward 
Aatley,  since  deceased,  who  was  a  natural-bom  subject  of  this 


kingdom,  but  was  then  residing  in  Belgium,  and  was  in  want 
of  money  to  enable  him  to  furnish  a  chateau  which  he  had 


preaetUahve — 

£xectUord€ 

ionicrU 

AnSnfflitk- 

man  haying  taken  at  EneHUea,  in  Belgium:  and  for  this  loan  Edward 
in  Bdgiwm,  AsUey,  in  1845,  gave  to  the  Plaintiff  his  bond  and  wanant 
P^^*^^^^     of  attorney,  upon  which  judgment  had  not  been  entered  up. 

Bonal  property 

iher  went  over  Edward  As&ey  made  de&ult  in  payment  of  the  said  sam 
^To^^^  of  1040?.,  and  the  whole  of  such  sum,  with  a  large  arrear  of 
repreeentation  interest,  was  Still  due.     Edvxird  Asttev  continued  to  reside 

to  him  pur  et     ,  , 

simple,  which,  in  Belgvu/m  down  to  the  time  of  his  death,  which  took 

law  impcwwd***  plac©  i^  the  year  1846,  under  circumstances  creating  great 

"^omOobli-    ^^^^^^^  that  he  had  been  murdered,  his  body  having,  in 

gation  to  pay    April,  1846,  been  found  with  marks  of  violence  upon  it>  in 

of  the  intestate  the  river  Ouvthe,  in  Belgium,    He  died  a  bachelor  and  in- 

S^S^^^t  testate,  and  he  left  Lady  Astley,  his  mother,  and  the 

Th^^  J*J^-,    Defendant,  Lord  Hastvnga,  his  brother,  surviving  him,  and 

brother  after-   they  Were  two  of  his  next  of  kin.     Edward  AaUey  had,  at 

ed  to'thia**™'   the  time  of  his  death,  besides  his  chateau  at  Eneittes,  a 

did^*<^i^e*     ^°^^  fishing  cottage  at  HoUon,  on  the  banks  of  the  river 

po8Be08ion  of    Ourthe,  and  both  the  chateau  and  this  fishing  cottage  con- 

m^^^andhe-  tained  at  the  time  of  his  death  household  fomiture,  and 

I^J^^^'    other  property  and  effects,  belonging  to  him,  of  oonsideiable 

?^^^^o^^«  value.    Immediately  upon  his  death,  the  Belgian  Juge  de 

tained  letters    Paix  of  the  Canton  attended  at  both  of  the  said  residences 

tion tolSmin    of  the  intestate,  and  caused  seals  to  be  placed  on  hiseflB^ctB 

^^j^~  ^    and  papers  there,  and  caused  the  chateau  and  fishing 

oould  not  Bue 

the  intestate's 

brother  in  equity  in  respect  of  the  personal  liability  which  he  had  so  incozred,  but  tbit 

his  remedy  to  recover  his  debt  was  at  law. 

HMf  also,  that  the  intestate's  brother,  as  he  had  not  taken  possession  of  any  of  the  ^V 
lUh  property  of  the  intestate,  was  not  an  executor  de  son  tort. 
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cottage,  with  their  contents,  to  be  properly  taken  care  of 
for  the  benefit  of  the  relatives  of  the  intestate  entitled  to 
hn  succession ;  and  information  of  the  death  of  the  intestate 
was  forthwith  transmitted  by  the  Bdgia/ifh  authorities  to 
Lord  Hastmga  and  Lady  AsUey. 

Upon  receiving  such  information,  Lord  HasHnga,  in  the 
same  month  of  April,  proceeded  to  ETieiUea,  accompanied 
by  his  solicitor,  and  took  with  him  a  letter  of  recom- 
mendation to  the  legal  authorities  there  from  the  Belgicm 
Minister  of  the  Literior,  and  he  applied  to  the  several 
Juges  do  Paix  to  remove  the  seals  and  give  him  possession 
of  all  the  property  of  his  late  brother. 

According  to  the  law  of  Belgium,  which  is  founded  on 
the  Code  Napoleon,  there  are  two  modes  of  taking  succes- 
sion to  the  estate  of  a  deceased  person.  The  first  is  the  mode 
called  pur  et  simple,  which  makes  the  party  taking  the 
same  liable  for  all  the  debts  of  the  deceased,  whether  the 
value  of  the  estate  be  sufficient  for  'pa]rment  of  the  debts  or 
not  The  other  is  the  mode  called  sous  bdn^fice  d'inven- 
taire,  in  which  case  the  person  who  takes  the  same  only 
becomes  responsible  for  payment  of  the  debts  of  the  deceased 
to  the  extent  of  the  assets  received.  Lord  Hastings,  on  the 
occasion  of  his  applying  to  the  Juge  de  Paix  of  the  Canton 
in  which  EndUes  is  situate,  declared  himself  the  brotl^er 
and  successor  of  the  said  Edwa/rd  Asttey,  deceased,  and 
demanded  the  removal  of  the  seals  (lev6e  des  scelles),  and 
the  delivery  of  the  property  to  him,  without  description  or 
inventory;  and  on  the  11th  of  April,  1846,  Lord  Hastings 
signed  the  proc^  verbal  containing  such  demand,  which 
was  thereupon  duly  registered  according  to  the  Belgiam  law. 

Accordingly,  on  the  11th  of  April,  1846,  the  Juge  de 
Paix  and  the  other  legal  authorities,  at  the  request  of  Lord 
Hastings,  proceeded  with  him  to  the  chateau  and  caused 
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the  seals  to  be  removed  without  desciiption  or  inTentory. 
and  transferred  the  possession  of  all  the  property,  eflfects, 
and  papers  there,  which  had  belonged  to  the  said  Edward 
AsUey  to  Lord  Hastmgs,  who  then  and  there  acknowledged 
the  receipt  and  possession  of  the  same  by  him;  and  there- 
upon a  proc^  verbal  of  the  transaction  was,  on  the  same 
11th  of  April,  1846,  drawn  up  and  signed  by  Lord  Hadings 
and  by  the  Belgian  authorities^  and  duly  r^;istered  aooord- 
ing  to  the  Belgian  law.  Lord  Hastings  then  proceeded  to 
the  fishing  cottage  at  Hotton,  accompanied  by  the  Jnge  de 
Paix  of  the  canton  in  which  Hotton  is  situate  and  other 
Belgian  authorities,  and  at  his  request  the  same  procesB  of 
removing  the  seals,  and  delivering  possession  to  him  of  the 
property  of  the  late  Edward  AsUey  at  Hotton^  without 
description  or  inventory,  was  gone  through. 

By  these  means  Lord  Hastmga  made  himself  the  saccessor 
of  the  intestate,  taking  such  succession  pur  et  simple,  and 
obtained  possession  of  both  the  said  residences  at  Eneilles 
and  Hotton,  and  of  the  goods,  money,  furniture,  and  effects, 
which  were  in  the  same  at  the  death  of  the  intestata  Bj 
the  mere  fiact  of  declaring  himself  the  successor  and  taking 
possession  of  the  property  of  the  intestate  without  inventoij 
as  aforesaid.  Lord  Hastvnga,  according  to  the  law  of 
Belgvumi,  was  deemed  to  have  accepted  the  succession  pur 
et  simple,  and  to  have  become  personally  liable  to  pay  the 
debtfi  of  the  said  intestate,  without  reference  to  the  value 
of  the  assets;  and  his  taking  possession  under  such  dream- 
stances  was  in  the  nature  of  a  contracf^that  he  would  per- 
sonally pay  all  the  intestate's  debta 

Li  May,  1846,  he  gave  powers  of  attorney  to  certain 
persons  in  Belgium,  authorising  them  to  sell  all  the  real 
and  personal  property  of  the  intestate  there,  which  had 
since  been  done. 


The  Plaintiff,  as  a  creditor  of  the  intestate,  obtained 
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letters  oi  administration  to  him  in  EngUmd,  and  filed  the 
bill  in  this  suit  against  Lord  Hastinga  who  had  returned  to 
this  country,  praying  a  declaration  that  Lord  Hadi/nga  had, 
by  the  proceedings  in  Bdgvu/m,  made  himself  personally 
liable  to  pay  the  Plaintiff's  demand,  and  that  Lord 
Eaeti/nga  was  accountable  to  the  Plaintiff  as  executor  de  son 
tort  of  Ed/ward  AaUey. 


Mr.  Cole  (Mr.  BoU,  Q.  C,  with  him),  for  the  Hamtifl^ 
cited  Preston  v.  Lord  MehnUe  (a)  and  Wilson  v.  Lady 
Dwasa/ny  (6). 

Mr.  Selivyn,  Q.  C,  and  Mr.  Fredmg,  for  the  Defendant, 
were  not  called  on. 


^Lff^lfllMllt. 


Vice-Chancellor  Sir  W.  Page  Wood: — 

I  think  that  it  is  a  misconception  to  suppose  that  there  is, 
in  this  case,  any  remedy  in  this  Courts  whateyer  there  may  be 
elsewhera  Assmning  that  Lord  Hastvngs  took  possession 
of  all  the  property  of  the  intestate  in  Bdgvwm^  in  the  capar 
city  of  his  heir  pur  et  simple,  so  that^  according  to  the  law 
of  BeLgvwm,  he  became  personally  responsible  to  pay  all  the 
debts  of  the  intestate,  without  regard  to  the  amount  of  the 
assets,  I  looked  for  some  evidence  that  JjorAHastmgs  had 
possessed  himself  of  any  property  in  Englomd  belonging  to 
the  deceased.  It  seems  that  he  has  not  done  so.  All  that 
he  took  possession  of  was  property  in  Bdgvam,  ARannning 
most  strongly  in  &your  of  the  plaintiff's  case,  that  Lord 
Hastmgs  actually  accepted  all  the  real  and  personal  pro- 
perty of  the  deceased  in  Belgium,  by  constituting  an  attor- 
ney to  sdl  it  on  his  account,  and  that  he  thereby  became  a 
debtor  to  every  creditor  of  the  intestate,  he  was  not  an 
executor  de  son  tort 


Judgment* 


(a)  8  CL  &  P.  12. 


(6)  18  Beav.  293. 
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1856.  He  bad  a  right  to  assert  his  title  as  heir,  and,  accord^ 

to  the  Plaintiff's  contention,  he  took  this  property  in  sach  a 
manner  as  to  subject  himself  to  a  certain  liability,  asihoiigh 
he  had  entered  into  a  quasi  contract  to  pay  eveiy  creditor 
Jmdgmeiu,  o^  the  intestate;  but  that  engagement  does  not  entitle  the 
plaintiff  to  sue  him  in  this  Court  Lord  Hastrnga,  it  is 
said,  took  the  property  just  as  it  was,  and  made  himself 
liable  to  pay  the  debts,  therefore  there  is  no  account  of 
assets  to  be  asked  against  him.  How  can  that  be  a  case 
for  equitable  jurisdiction  ?  It  is  not  an  engagement  which 
a  creditor  requires  the  aid  of  this  Court  to  enforce,  but 
simply  a  legal  obligation  on  the  part  of  Lord  Hcutings  to 
pay  the  debts  of  the  deceased 

It  was  argued  that  the  Plaintiff  is  not  only  a  creditor, 
but  also  the  administrator  of  the  effects  of  the  intestate,  and, 
therefore,  cannot  sue  himself;  the  bond  debt  due  to  him  is 
not  gone,  but  he  cannot  sue  himself  in  respect  of  the  testa- 
tor's assets.  But  this  is  not  a  demand  against  the  assets,  it 
is  a  demand  against  Lord  Hagtmga  in  respect  of  a  promise 
to  pay  made  by  him  under  the  law  of  Belgium.  The 
Plaintiff's  remedy,  therefore,  must  clearly  be  by  an  action 
at  law  against  Lord  Hastvngs  on  the  special  assumpsit  irre- 
spective of  any  question  of  assets. 

Then  it  is  argued,  that  by  this  engagement  Lord  Had- 
mga  subjected  himself  to  pay  all  the  debts :  and  that  the 
Plaintiff  holds  English  property  as  a  trustee  for  all  the  cre- 
ditors; and  that^  in  order  to  relieve  that  property  fromamass 
of  debts,  he  has  a  right  to  call  upon  Lord  Hasti/nga,  by  a 
suit  in  equity,  to  save  the  estate  in  ETigland  harmless,  by 
paying  at  once  all  the  creditors  to  whom  he  has  so  become 
liable.  But  I  should  require  authority  to  shew  that  Lord 
Hastmga  has  constituted  himself  a  quasi  trustee,  for  hislia- 
bility  is  not  in  respect  of  assets  at  all,  but  is  a  mere  per- 
sonal liability. 

If  the  Plaintiff  being  administrator  in  England,  wishes 
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to  8ue  Lord  Hastvnga  at  law  in  respect  of  a  debt  due  from 
the  intestate  to  the  Plaintiff,  he  is  perfectly  at  liberty  to 
do  so,  and  the  other  creditors  of  the. intestate  may  do  the 
sama  Whatever  equity  might  possibly  arise  from  other 
creditors  suing  the  present  Plaintiff  and  his  claiming  a  right 
to  have  the  debts  paid  by  Lord  Hdstmga,  that  is  not  the 
present  case.  Lord  Haetvnga  is  not  an  executor  de  son  tort, 
—he  is  sued  merely  in  respect  of  a  personal  contract  which 
he  has  entered  into, — and  upon  none  of  the  points  which  have 
been  raised  can  this  Court  assist  the  Plaintiff;  I  must,  there- 
fore, dismiss  the  bill  with  costs. 


Lord 
Ha8tin<w. 


DOODT  V,  HIGGINS. 

J  July  12t^ 

John  ADAMS,  by  his  will  in  1811,  devised  and  be-   wiO—Cm' 

queathed  all  his  real  and  personal  estate  and  effects  upon  T^^^S^^ 

trusrts  for  the  benefit  of  his  wife  for  life,  and  after  her  de-  BeqiteBt  of 

cease  for  the  benefit  of  her  sister  Elizabeth  Bennett,  for  TfZ:t  of£^ 

life,  in  case  she  survived  his  wife  (which  event  happened);  ^^SSLSL. 

and  then  upon  trust  to  sell  and  call  in  his  securities  to  pay   .  xJZIL 

legacies:  and  aft-er  specifying  certain  pecuniary  legacies  the  of  penwnalty 

testator  proceeded  as  follows : — "  The  residue  of  my  estates  bom  "  or'tEeir 

I  estimate  at  about  6000?.,  which  be  it  more  or  less  it  is  ^^o^®^^'" 

my  desire  that  it  be  divided  equally,  share  and  share  alike,  "heirs"  being 
,  .         .  •  word  of  flub- 

amongst  the  following  persons  or  their  heirs  for  ever :  to  stdtutioii  and 

the  grandchildren  of  my  uncle  John  Ada/ma,  also  to  the  So  per^SaT 

grandchildren  of  my  uncle  Richard   WJiecMey,  also  to  ^^^Mt  ttie* 

the  grandchildren  of  my  unde  Samuel  Wheatley/*  neareet  of  kin 

^  ^  ^  in  blood,  but 

those  who,  un* 

After  the  death  of  EUzabeth  BenneU  in  January,  1852,  ^l^^^^ 

a  claim  was  filed  by  two  of  the  grandchildren  of  Sa/mtiel  disteibution 

"^  °  of  the  personal 

estates  of  in- 
testates, would  haye  been  entitled  to  the  personal  estates  of  such  persons  if  they  had  died 
intestate. 
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WhedUey,  to  ]iave  the  resj  eeta^  of  the  testator  sold,  and 
the  produce  thereof  and  the  testator's  personal  esUte  ad- 
mioistered. 

The  hearing  of  the  cl^m  is  reported  in  Mr.  Hare's  Be- 
ports  (a). 

By  the  decree,  dated  the  16th  of  November,  1852,  it  was 
declared,  that,  according  to  the  true  construction  of  the  wiU 
of  the  testator,  the  residue  of  the  produce  of  his  estates  and 
securities  for  money  became,  on  the  death  of  Elizabeth  Ben- 
nett,  divisible  into  as  many  shares  as  the  total  number  of 
the  grandchildren  hereinafter  described  of  the  testator's 
uncles,  John  Adams,  Richard  WheaUey,  and  Samud 
Wheatley,  mentioned  in  the  will,  (that  is  to  say),  such  grand- 
children as  were  living  at  the  tin^e  of  the  testator's  death 
or  bom  afterwards  in  the  lifetime  of  Elizabeth  Bennett ; 
and  that  i^n  the  death  of  Elizabeth  Bennett  one  of  the 
shares  in  the  residuary  estate  vested  absolutely  in  each  of 
such  grandchildren  who  survived  Elizabeth  Bennett;  and 
that,  with  regard  to  es^ch  of  such  granc|childi?ea  who  died  Id 
the  lifetime  of  Elizabeth  Bennett,  one  of  such  shares  vested 
absolutely  in  the  next  of  kin  of  suqh  grandlchild  living  at 
the  time  of  the  death  of  such  grw^chUd,  and  if  more  than 
one  of  such  next  of  kin,  in  equal  shar^  and  proportiona 

In  the  course  of  the  inquiries  it  appeaiff  d  t^at  one  of  the 
grandchildren  of  Samud  Wheatley,  named  Thom^  Cn^ 
survived  the  testator,  anc\  died  h^  the  lifetime  of  EUzabetk 
Bennett  without  issi^e,  leaving  a  widow  named^  Ann  Croft, 
since  deceased,  a  sistpr  named  ATjm  farr;y^  then  a  widow» 
and  two  nieces,  children  of  another  sister,  who,  as  well  as 
her  husband^  l^id  died  in  ^is  lifetin^e ;  viz.  Ann,  the  wife  of 
the  Petitipner  Newton,  and  Mary  B^ridger. 


(a)  Vol.  9,  A  pp.  p.  xxzii. 
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The  Chief  Clerk  certified  that  Atwi  Parry  was  the  sole        1656. 
next  of  kin  of  Utomas  Croft,  and  that  she  had  assigned  her 
share  under  the  will  to  HoUamd  and  SoUom  by  way  of 
mortgage 


SkUemmi, 


By  the  order  on  further  directions,  the  residue  standing 
to  the  credit  of  the  cause  was  ordered  to  be  divided  into 
twenty-nine  equal  shares ;  and  it  was  ordered  that  one  of 
such  shares,  in  respect  of  the  share  payable  to  the  next  of 
kin  of  Thomae  Groft,  deceased,  should  be  carried  over  to  an 
account  intitled  "  The  account  of  the  next  of  kin  of  Thomas 
Croft,  deceased/'  without  prejudice  to  the  question  whether 
or  not  the  nearest  of  kin  of  such  deceased  person  are 
entitled  in  exclusion  of  any  person  or  persons  who  would 
be  entitled  to  share  therein  if  the  same  were  distributed 
under  the  Statutes  of  Distribution. 

Newton  and  his  wife  now  presented  a  petition,  praying 
that  the  sum  by  the  order  directed  to  be  carried  over  to  the 
account  of  the  next  of  kin  of  Thomas  Croft  might  be  dis- 
tributed amongst  the  petitioner  Newton,  Ma/ry  Bridger, 
the  legal  personal  representative  of  An/n  Croft,  deceased, 
and  Ann  Parry  and  her  incumbrancers,  according  to  their 
rights  and  interests  therein. 

It  was  admitted  by  the  cotmsel  on  both  sides,  that  the 
following  words  contained  in  the  decree—**  And  if  more 
than  one  of  such  next  of  kin,  in  equal  shares  and  propor- 
tions,'' were  not  according  to  the  judgment  pronounced  by 
the  Court  at  the  hearing  of  the  cause. 


Mr.  Robhouae  for  the  petitioners : —  Argumeiu. 

The  Court  having  determined  at  the  hearing  that  the 
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words  '*  or  their  heirs  "  must  be  construed  as  words  of  sub- 
stitutioD,  and  the  word  "  heirs  "  as  "  heirs  according  to  the 
nature  of  the  property  "  (a),  the  parties  entitled  to  this  jho- 
perty,  which  is  given  as  money,  are  those  who  under  Uie 
statutes  for  the  distribution  of  the  personal  estates  of  intes- 
tates would  have  been  entitled  to  the  personal  estates  of 
such  grandchildren,  if  they  had  died  intestate. 

The  principle  on  which  the  Court  takes  personalty,  thus 
bequeathed  to  one  "  or  his  heirs/'  away  from  the  heir-^t-law, 
is  that  the  testator  intended  the  px>perty  to  devdve  by 
succession ;  and  the  persons  who  would  take  personalty  by 
succession  are  not  the  nearest  of  kin  in  blood,  but  the  next 
of  kin  in  the  ordinsury  acceptation  of  that  term,  L  e.,  the  per- 
sons entitled  under  the  Statutes  of  Distribution  :  Loumdea 
V.  Stone  (ft),  Oittvnga  v.  M'DermoU  (c),  Jacobs  v.  Jaochs  (d), 
Low  V.  Smith  (e). 

In  Ehnsley  v.  Young  (/),  the  testator  gave  in  terms  to 
"  the  next  of  kin ; "  here  he  has  given  in  terms  to  "*  the 
heirs." 

Mr.  Horsey  for  Holland  and  SdUom  (the  assignees  of 
Ann  Parry) : — 

The  Court,  at  the  hearing,  determined  that  the  **  next  rf 
kin  "  were  the  parties  entitled.  The  words  of  the  judgment 
are,  "  the  word  '  heirs '  must  be  construed  according  to  the 
nature  of  the  property,  that  is,  Tiext  of  kin  "  (g).  Substitute 
the  words  "  next  of  kin  "  for  the  word  "  heirs  "  in  the  will, 
and  the  Court  would  be  compelled  to  hold  that  the  parties 


(a)  Boady  v.  Higgiru,  9  Hare, 
App.  p.  xxzv. 
(h)  4  Vea.  649. 
(c)  2  My.  &  K  69. 
\d)  16  Beav.  557. 


(tf)2Jur.,N.S^344 
(/)  2  My.  &  K.  780. 
{g)  Doodjf  V.  Higgim,  nbi  i 
pra. 
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entitled  are  the  nearest  of  kin  in  blood  :  Elmaley  v. 
Toung  (a),  WUhy  v.  Mcmglea  (b) ;  in  the  latter  of  which 
Lord  CottenhaTn  expressly  negatived  the  contention,  that 
"  the  term  '  next  of  kin/  used  simpliciter,  has,  by  a  technical 
or  conventional  construction,  obtained  the  meaning  of 
'those  who  would  be  entitled,  in  case  of  intestacy,  imder 
the  Statutes  of  Distribution,' "  and  held  that  it  "  must  be 
construed  in  its  natiiral  and  obvious  meaning  of '  nearest  in 
proximity  of  blood' " 

A  contrary  construction  would  let  in  the  widow,  who  is 
not  of  kin  at  all. 

He  cited  also  Booth  v.  Vicars  (c),  ajid  a  decision  of  Vice- 
Chancellor  Kvnderaley  in  Re  Walton's  Trust  (d),  reversed, 
but  upon  an  independent  ground,  by  the  Lords  Justices 
on  Appeal  (e),  in  which  the  husband  of  a  deceased  party, 
named  in  the  will  as  legatee,  had  been  excluded  from  takings 
under  a  legacy  to  her  "  or  her  heirs  or  assigna" 

The  other  parties  interested  in  supporting  the  contention 
of  the  petitioners  did  not  appear. 

The  Yice-Chancellor  said  he  had  a  strong  impression 
in  favour  of  the  construction  for  which  the  petitioners  con- 
tended, but,  in  consequence  of  the  reference  at  the  bar  to 
the  decision  in  Re  Walton's  Trusty  he  should  reserve  bis 
judgment 


Argument, 


Vicb-Chancellor  Sir  W.  Page  Wood  : — 

The  question  raised  by  this  petition  is,  whether,  under  a     July  12^A. 
bequest  to  the  grandchildren  of  certain  persons  named,     judgtnent. 


(a)  2  My.  &  K.  780. 

(6)  10  a.  &  F.  263. 

(c)  1  Coll.  6. 

((i)  Not  T^Mrted,  but  more 


fully  noticed  in  the  judgment  on 
this  petition,  p.  738. 
(«)  14  March,  1856. 
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IB^^  followed  by  the  words  "or  their  heiis  for  ever," — ^the  Loid 
JustLoe  Tv/mer  having  already  decided,  when  the  cause  came 
before  him  as  Yice-Chancellcnr,  "  that  the  words  *  or  their 
heirs'  must  be  construed  as  words  of  substitution,"  and  not 
as  amounting  to  a  designaUo  personae ;  **  and  that  the  word 
'  heirs '  must  be  construed  '  heirs  aocwding  to  the  nature  of 
the  property/  that  is,  next  of  kin," — I  am  to  intorprel  the 
term  ''next  of  kin  "  as  the  ''nearest  of  kin  in  blood,"  or  as 
"the  persons  who  under  the  statutes  for  the  distr^tioa  of 
the  estates  of  intestates  would  have  been  entitled  to  the 
perscHial  estates  of  the  grandchildren,  if  they  had  died  in- 
testate," in  which  case,  the  widow  of  a  grandchild  would  be 
included. 

I  had  very  little  doubt  upon  the  point  when  the  question 
was  argued.  It  appeared  to  me  that  the  only  process  of 
reasoning  by  which  the  Court  had  arrived  at  the  condosion 
that  by  the  term  "  heirs  "  in  a  bequest  of  this  description, 
those  persons  who  have  been  termed  "  the  next  of  kin  "  were 
entitied,  was  this,  that,  as  in  a  devise  of  real  estate  to  one, 
or,  in  case  of  his  death,  to  his  heirs,  the  Court  interpreted 
the  word  "  heirs  "  as  denoting  those  who,  in  the  event  of  the 
devisee's  death,  would  be  entitied  to  succeed  to  real  estate, 
claiming  ab  intestate;  so,  in  a  bequest  of  personal  estate  in 
the  like  terms,  the  Court  would  interpret  the  word  "heirs" 
as  denoting  those  who  would  be  entitied  to  succeed  to  his 
personal  estate,  claiming  in  like  manner  ab  intestate. 

Some  doubt,  however,  was  thrown  upon  the  point  by  a 
decision  of  yice-Chancellor  Kvndersley'a,  in  Be  WaUms 
Trust,  which,  as  stated  at  the  bar,  appeared  at  first  to  con- 
flict with  this  view,  but  which  I  find  to  be  quite  con- 
sistent with  the  current  of  authorities,  as  followed  by  the 
same  learned  Judge  in  the  case  of  Low  v.  Smith  (a). 

(a)  2  Jar.,  N.  S.,  344. 


Oases  in  chancery. 

Of  the  cases  cit€ld  as  authoriticfs  upon  the  point,  the  first 
was  that  <rf  L&umdes  v.  8t(me{a),  where,  there  being  a  resi- 
duary bequest  of  personalty  to  "  next  of  kin  or  heir-at-law," 
Lord  Loughborough,  C,  said,  "  oil  one  side  it  is  contended 
thait '  next  of  kin '  means  *  hdi'-at-Iaw ; '  on  the  other,  that 
'  heir-^t-law '  ineans  '  next  of  kill/  It  must  be  distributed 
according  to  the  statute/'  That  case,  however,  is  open  to 
sonie  diffietdty  sid  an  authority,  in  consequence  of  the  dif- 
ferent views  which  have  bfeeh  taken  by  learned  Judges  asl 
to  itd  effect  ?  tiie  late  Vice-chancellor  of  Englcmd  having 
inferred  froia  it,  thsit  **  the  Chancellor,  in  feffect,  declared  that 
the  bequest  wa8Void"(&);  whereas  Lord  CoffeTiAam  considered 
the  worcto  "  next  of  kin  6t  heif-ali-law  "  as  implying,  when 
taken  together,  *'  heirship  according  to  the  nature  of  the 
property,"  and  therefore  as  "  intimating  an  intention  that 
the  tuie  of  the  statute  should  prevail  "(c  ).  Therefore,  I  must 
not  rely  tod  much  upon  that  case  as  an  authority. 

But  in  a  late  case  before  the  Master  of  the  Bolls,  that  of 
Jacobs  V.  Jacobs  (cZ),  I  find  an  express  decision  upon  the 
point  Th^e,  under  a  bequest  of  a  residue  to  be  equally 
divided  between  certain  persons  named  "  or  to  their  heirs/* 
one  of  such  persons  having  survived  the  testatrix,  and  died 
leaving  a  widow  and  children,  the  present  Master  of  the 
Rolls  held  "  that  the  next  of  kin,  according  to  the  statutes," 
of  the  deceased  person,  "  at  the  time  of  his  decease,  were 
entitled,  and  that  they  took  as  tenants  in  common,  and  in 
the  proportions  fixed  by  the  statute,"  therefore  including 
the  widow. 

In  Mownsey  v.  BUt/nwi^e  (e),  under  a  bequest  in  these 
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(a)  4  Ves.  649. 

(6)  Per  Sir  L.  ShadweU^Y,  C.  E., 
in  WaiU  v.  Templar,  2  Sim.  640; 
and  see  Lord  Commipsiouer  Bo- 
ianquet  in  ElmsUy  v.  Young,  2 
My.  &  K.  794. 

(c)  Per  Lord  Cottenham,  C,  in 


Withey  v.  Mangles,  10CI.&  F.  263; 
and  see  2  My.  &  K.  794 ;  and  Lord 
Brovgham,  C,  in  OiUinga  v 
M'Dermott,  2  My.  &  K.  76. 

{d)  16Beav.667. 

\e)  4  Rubs.  384. 
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JSfie^  words : — "  to  my  hdr  40001/'  it  was  held,  as  it, was  after- 
wards held  in  De  Beauvoi/r  v.  De  Beauvoir  (a),  that  oc^ein 
were  entitled,  the  word  "  heirs  ^  being  used  as  a  desigiiatk) 
persons^.  But  in  the  course  of  his  judgment  I&  Jdm 
Leach, 'iL  R,  says :  — ''  Where  the  word  '  heir '  is  uwd 
to  denote  succession,  there  it  may  be  well  understood  to 
mean  such  person  or  persons  as  would  legally  succeed  to 
the  property  according  to  its  nature  and  quality/'  (that  in 
the  case  of  personal  property  would  of  course  include  a 
widow),  "  as  in  Vaux  v.  Henderson,  which  has  been  prin- 
cipaUy  relied  upon  in  the  argument^  and  in  the  fioniliar 
case  of  a  gift  of  personal  property  to  a  man  and  his  heLrs." 
He  then  goes  on  to  say,  that  where,  on  the  other  hand,  the 
word  is  used,  not  to  denote  succession^  but  to  describe  a 
legatee,  and  there  is  no  c(»itext  to  expkdn  it  otherwise  then 
the  Court  will  not  depart  £rom  the  strict  sense  of  the  woid 
"  heir :" — ^a  remark  which  does  not  apply  to  the  preseot 
case,  the  decision  of  Lord  Justice  Turner  in  this  case 
having  determined  that  in  the  will  before  me  the  woid 
^  heirs''  is  not  used  to  describe  a  l^;atee,  and  is  not  to  be 
taken  in  its  strict  sense.  The  decision  in  Mau/Mey  v. 
Blamire  is  inapplicable  to  the  present  case ;  but  it  is  dear 
from  what  I  have  read  that  Sir  John  Leach's  view  ms, 
that  in  a  case  like  the  present  the  parties  entitled  would  be 
"  such  persons  as  would  l^ally  succeed  to  personal  pro- 
perty "  claiming  ab  intestate. 

So  in  Ojttmga  v.  M*Dermott  (5),  where  there  was  a  resi- 
duary bequest  to  each  of  the  testator's  sisters  Mary  and 
Sarah,  **  and  upon  their  deaths  respectively  to  their  heiis^" 
Mary  and  Sarah  having  died  during  the  testator's  life^  Sir 
John  Leach,  M.  R,  was  of  opinion  that  the  residuary  gift 
did  not  lapse  upon  their  deaths,  but  that  it  went  "  to  those 
who  would  have  taken  it  by  succession  had  the  persons  to 

(a)  3  H.  L.  Gas.  524.  (6)  S  My.  &  K.  69. 
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whom  the  life  interest  waa  given  surrived  the  testator  "  (a). 
They  again  would  be  the  widow  and  other  persons  entitled 
under  the  Statutes  of  Distribution.  And  Lord  Broughma 
expressed  himself  to  the  like  effect  in  the  same  case  when 
it  came  before  him  on  appeal,  speaking  of  '^  the  heir  of 
the  personalty"  (b)  as  the  person  entitled ;  and  again  in  a 
subsequent  page  he  adds  this — "  It  may  be  farther  observed, 
that  giving  to  A.,  and  on  his  death  to  his  heirs»  refers  to 
two  things  which  must  take  place  without  any  such  pro- 
vision,—^the  death  o{A.,  and  his  heirs  taking  after  him,  that 
is,  the  property  going  to  those  to  whom  the  law  gives  it;  so 
that  it  is  only  saying  '  let  those  take  it  who  maybe  entitled 
to  take  it' "(c). 

And  so  again  in  WUhy  v.  Mangles  (<2),  Lord  CoUenhmn, 
C,  speaks  of  "  heirship  according  to  the  nature  of  the  pro- 
perty." He  says,  *'  A  testator  may  indeed  so  express  him- 
self as  to  intimate  an  intention  that  the  rule  of  the  statute 
should  prevail,  as  in  Stamyp  v.  Cooke.  So  in  Lowiides  v. 
SUmey  a  gift  of  the  residue  of  the  estate  and  effects  to  'next 
of  kin  or  heir  at  law,'  was  held  to  include  nephews  with  an 
uncle,  the  words  implying  heirship  according  to  the  nature 
of  the  properly." 

What  the  Court  says,  therefore,  in  cases  of  this  kind,  is  in 
effect  this: — **  We  cannot  give  it  to  the  heir  at  law — ^there- 
fore we  give  it  to  those  who  would  have  taken  personal  estate 
claiming  by  succession  from  the  legatee,  as  ab  intestate." 

And  so  in  Low  v.  Smith  (e),  which  was  a  stronger  case 
than  the  present,  because  there  the  word  "  equally"  occurred 
in  the  will,  whereas,  here  it  occurs  only  in  the  decree,  and 
where  it  is  now  admitted  to  have  been  inserted  inadver- 
tently, and  not  by  the  direction  of  the  Judge.    In  Low  v. 
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(a)2My.&K73. 

(6)  Id  76. 

(e)  2  My.  &  K.  81. 


(d)  10  CI  &  F.  263. 
(«)  2Jur.,N.a,344. 
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Smith  the  direction  was,  "  and  ai  his  death  to  be  eifuaUy 
divided  among  his  legal  heirs,''  and  Yiee-GhaneieUor  Km- 
dersley  held,  that  *'  heirs''  meant  next  of  kin  und^  the 
statute,  and  not  next  of  kin  simphcxter,  notwiihstandii^  the 
effect  of  the  decree  Was  to  giro  one  third  to  the  widow  aad 
two  thirds  to  the  daughter  of  the  deceased.  That,  there- 
fore, is  an  express  decision  under  stronger  circnmstanoes 
than  those  in  the  present  casa 

With  regard  to  the  decision  of  the  same  learned  Judge  in 
Re  WaUon'a  TrvM,  I  find  the  facts  in  that  case  to  have  been 
these  :  real  estate  and  residuary  personal  estate  were  given 
by  will  to  trustees,  upon  trust  for  the  testator's  wife,  and 
after  her  decease  to  be  sold,  and  the  proceeds  divided  equally 
between  the  testator's  children  (nominatim),  "or  their  heirs 
or  assigrus."  The  Yiee-ChaAcellor,  reading  this  as  a  sub- 
stitutional gift  (the  Lords  Justices  took  a  different  view  of 
it  when  the  case  came  before  them  on  appeal),  decided  in 
jEiEKvour  of  the  children  of  a  daughter  who  had  died  in  the 
interval  between  the  death  of  the  testator  and  that  of  the 
tenant  for  life,  and  against  her  husband,  who  claimed  his 
wife's  share  as  her  administrator.  Btrt  that  decisioH  was 
upon  a  point  totally  distinct  from  that  now  under  considoa- 
tion.  The  husband  does  not  take  by  succession, — ^he  is  not 
entitled  under  the  Statutes  of  Distribution,  but  by  virtue 
of  his  marital  right — a  right  distinct  from  and  paramount 
to  the  Statutes  of  Distribution  (a).  And  under  a  bequest 
to  a  woman,  and  in  the  event  of  her  death  to  her  heirs, 
taking  the  word  '  heiil3'  as  equivalent  to  '  the  persons  who 
under  the  Statutes  of  Distribution  would  be  entitled  to  suc- 
ceed to  her  personal  property,'  her  husband  would  be  ex- 
cluded. I  have  had  an  opportunity  of  consulting  the  leaned 
Judge  by  whom  Re  WoMon'a  Trust  was  decided,  and  I 
find  that  he  had  no  intention  whatever  of  departing  from 
the  general  current  of  authorities  as  I  have  stated  them. 


(a)  "See  iVi/zi^  v.  Gilbart,  2  De  G.  M*N.  &  G.  715. 
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Mi.  Horsey  Bsid^  that,  had  the  Court  found  in  this  will  the 
words  "  next  of  kin  "  instead  of  the  word  **  heirs/'  then  ac- 
cording to  EVmsley  v.  Toung(a),  and  WUhy  v.  Mangles  (6), 
it  must  have  held  that  none  €ould  take  but  the  next  of 
kin  in  blood  My  answer  to  that  argument  is,  that  I  do 
not  find  the  words  '  next  of  kin'  in  the  will  When  found 
in  a  will  they  must  be  construed  as  he  contended.  When 
they  are  used  by  the  Court,  I  am  at  liberty  to  inqiuie  who 
are  the  persons  the  Court  intended  to  denote  by  them ; 
and  upon  the  authorities  I  find  the  Court  must  have 
intended  to  denote  by  them,  as  it  does  in  the  common  in- 
quiry as  to  ''  next  of  kin  "  of  an  intestate,  such  persons  as 
would  have  been  entitled  to  succeed  to  the  personal  pro- 
perty of  the  deceased  in  case  he  had  died  intestate,  includ- 
ing a  widow  (c). 

The  decision  of  Lord  Justice  Knight  Bruce,  when  Y.  C, 
in  Booth  V.  Vicars  (c2),  was  upon  the  express  words  of  that 
particular  will. 


1866. 


It  being  admitted  by  the  counsel  on  both  eides,  that  the  declara- 
tion in  the  decree,  '*  and  if  more  than  one  of  such  next  of  kin,  in  equal 
shares  and  proportions,"  was  not  according  to  the  judgment  pronounc- 
ed by  tlie  Court  at  the  hearing  of  the  cause.  Declare^  that  the  altemar 
tive  gift  to  the  heirs  of  the  grandchildren  named  in  the  will  is  a  gift 
to  the  persons  who,  under  the  statutes  for  the  distribution  of  the 
personal  estates  of  intestates,  would  have  been  entitled  to  the  peiv 
sonal  estates  of  such  grandchildren  if  they  had  died  intestate.  Give 
directions  for  payment  to  the  parties  entitled  on  the  principle  of  the 
above  declaration,  &c. 


JudgfMmL 


Minute  of 
Decree, 


(a)  2  My.  &  K.  780.  zine.  Vol  51,  containing  a  colleo- 

(6)  10  CI.  &  F.  253.  tion  of  the  authorities  on  this  sub- 

(c)  The  Vice-Chancellor  refer-  ject. 

red  to  a  paper  in  the  Law  Maga-  (d)  1  Coll.  6. 
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May  eth;  BENNETT  V.  MARSHALL. 

Juneiath. 

jm-Laieni  JoHN  RICHARDS,  by  bis  will  in  1828,  deviiwd  (inter 

Pt^^indmee  *^)  ^  followB :  "  I  give  and  bequeaib  my  said  two  estates 

j-Chri^iam  an  J  two  bouses^''  referring  to  property  previously  mentioned 

in  bis  will,  **  unto  my  first  cousins  on  my  mother's  side 

WUUam'mir'  {MoflTy  Richards,  bom  MarshaU),  unto  WUUaan  Marshall 

MhaU,  my  86-  j^y  gecond  cousin,  and  unto  Mr.  Thomas  BenneU  son  of 

Testator  had  WiUiomi,  oiExetcT,  to  be  sbared  and  divided  between  them 

Bin  so  named,  ^y  fi^st  cousins,  socond  cousin,  and  Thomas  BemieU,  m 

two  first^n.  ®^^  portions,  sbare  and  share  alika" 

sins  oncers- 
named'  wa-  It  appeared  by  the  Chief  Clerk's  certificate,  that  the  tes- 
^otteir^  tator  bad  no  second  cousin  named  WiUiam  MarshaU,  bat 
named  WU-  (j^at  be  had  two  first  cousins  once  removed,  one  named 

Itum  John  Ro- 
bert Blandford   WiUia/m  MarshaU  simpliciter  (who  was  a  Defendant),  the 

Bdd,  a  latent    other  named  WiUiam  John  Robert  Blandford  MarshaU 

ambiguity, 
and  parol  eyi- 

dence  admit-        The  question  which  of  these  two  was  intended  by  the 

ted  to  dissolTe  ^ 

it.  testator  by  the  above  description,  was  reserved  for  the 

opinion  of  the  Court. 


Afynment.         ^-  Jomes,  Q.  C,  and  Mr.  Metcalfe,  for  the  Plaintiff 

Mr.  Cavms,  Q.  C,  and  Mr.  C.  Barber,  for  the  Defendant 
WiUiam  MarshaU : — 

Ex  concessis  the  words  ''  second  cousin"  must  be  taken 
to  mean  **  first  cousin  once  removed."  Substituting  the 
latter  for  the  former,  the  will  runs  thus: — "  To  WiUiam 
MarshaU,  my  first  cousin  once  removed,"  and  then  the  ques- 
tion is  at  an  end,   there  being  a  person  who  predselj 


CASES  IS  CHANOERY. 


741 


answers  the  description :  Andrews  v.  Dobson  (a),  Dd/nuire        I85a 
V.  RobelloQ)),  Jcumicm  on  Wills,  voL  I,  pp.  365,  366,      Bbnnbtt 

citing  Holmes  v.  Custcmce{c),  in  addition  to  the  above;  tbt^mhatt^ 

BerTiasooni  v.  Aikvnson  (d).  , 

ArgummU, 

Mr.  O.  HaU,  in  the  absence  of  Mr.  Rolt,  Q.  C,  for  the  heir 
at  law  of  WiUia/mJohn  Robert  Blomdford  Marshall,  who 
had  died  intestate : — 

Parol  evidence  is  admissible,  even  upoji  the  authorities 
cited,  for  it  is  not  true  that  there  is  any  one  to  answer  pre- 
cisely the  description  in  the  will,  taking  that  description  as 
it  stands.  The  Defendant  has  introduced  parol  evidence 
to  shew  that  there  was  no  second  cousin  named  WUlia/m 
Marshall.  Having  done  this,  he  cannot  now  be  heard  to  ex- 
clude parol  evidence  to  displace  the  ambiguity  he  has  thus 
occasioned.  "  From  the  moment  that  latent  ambiguity  is 
produced  in  the  only  way  in  which  it  can  be  produced, 
namely  by  parol  evidence,  it  must  be  dissolved  in  the  same 
way:"  Per  Lord  Eldon  in  Ddma/re  v.  Bxjhdlo (e). 

Judgment  reserved. 


Vice-Chancellob  Sib  W.  Page  Wood  : — 

The  question  in  this  case  is,  whether  under  a  devise  ^  To 
William,  ManrshaU,  my  second  cousin," — ^the  testator  hav- 
ing no  second  cousin  so  named,  but  having  two  first  cousins 
once  removed,  one  named  William  Marshall  simpliciter, 
the  other  named  William,  John  Robert  Blandford  Mar- 
shall, — ^parol  evidence  is  admissible  to  shew  which  of  these 
persons  was  meant  by  the  testator. 

I  have  not  been  able  to  find  any  authority  in  point ;  but 


June  loth, 
Judgfnent, 


(a)  Cox,  425. 

(ft)  1  VeB.jim.412. 

(c)  12  Vea.  279. 


(d)  10  Hare,  346. 
(<)  1  Ve8.jmL415. 
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I  have  come  to  the  conduaion  that  I  ought  to  admit  this 
evidence. 

I  do  not  think  that  the  mere  circumstance  of  the  testator 
having  no  second  cousin  named  WUUam  Marshall,  taken 
alone,  would  have  been  sufficient,  in  any  event,  to  let  in 
parol  evidence.  Suppose,  for  instance,  the  devise  being  "  to 
William  Marshall,  my  second  cousin,"  the  fact  had  been 
that  the  testator  had  two  first  cousins  once  removed,  one 
named  WiUiam  Ma/rahaU,  the  other  John  Marshall;  in 
that  case  the  mere  circumstance  of  the  testator  having  no 
second  cousin  named  WiUidfm  Marshall,  ought  not  to  let 
in  parol  evidence,  because  John  Marshall  would  not 
answer  the  description  in  the  will  at  all. 

But  here,  there  is  more  than  the  mere  circumstance  of 
the  testator  having  no  second  cousin  named  WiUiam, 
Marshall,  William  John  Robert  Blaaidford  Marshall 
does  answer,  in  a  way,  the  description  in  the  wiH  He  is 
capable  of  being  described  as  William  Marshall,  and  the 
question  is,  whether  there  is  not  a  latent  ambiguity  arising 
from  the  circumstance  of  there  being  two  persons,  both 
capable  of  being  so  described. 

In  Lord  Cheyney's  case  (a)  I  find  this  laid  down  :  "  If 
a  man  has  two  sodj^  both  baptized  by  the  name  of  John, 
and  conceiving  that  the  elder  (who  had  been  long  absent) 
is  dead,  devises  his  land,  by  his  will  in  writing,  to  his  son 
J  ohm,  generally,  and  in  truth  the  elder  is  living ;  in  this 
case,  the  youngs  may,  in  pleading  or  in  evidence,  allege  the 
devise  to  him;  and  if  it  be  denied^  he  may  produce  witnesses 
to  prove  his  fieither's  intent,  that  he  thought  the  other  to  be 
dead;  or  that  he,  at  the  time  of  the  will  made,  named  his 
son  John,  the  yoimger,  and  the  writer  left  out  the  addition 
of  the  younger." 

Now,  in  reference  to  what  is  laid  down  in  that  passage, 
it  is  to  be  observed,  that»  if  a  man  has  two  sons,  both  named 


(a)  5B6p.foL68a. 
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JohUy  speaking  of  John  umpli<utor,  he  would  be  presumed        ism. 

to  mean  the  elder.    As  in  the  common  caae  of  a  £Etther  and 

son,  both  having  the  same  (Suifitian  name,  JoJmh  Sndthi 

for  instance, ''  John  Smith  "  simpliciteir  would  be  preaimi^d 

to  mean  the  &ther.     Yet,  according  to  the  authority  I      **'"**^' 

have  cited,  parol  evidence  would  be  admiaaible  to  prove 

whioh  was  meant. 

The  precise  case  I  have  last  supposed  arose  in  the  case 
of  JoTies  V.  Newman  (a).  There,  the  Defendant's  title 
arose  upon  a  will  whioh  devised  the  prenuses  to  John 
ChuT,  of  Culoot,  under  whom  the  Defendant  daimed.  The 
Plaintiff  gave  evidence,  that,  at  the  time  of  making  the 
will,  there  were  two  John  Oluera,  father  and  son,  contend- 
ing therefore  that  the  devise  was  to  the  father,  who  died 
before  the  testatrix,  and  so  the  devise  lapsed:  upon  this  the 
Defendant  offered  to  prove  by  parol  evidence,  that  the  tes- 
tatrix intended  to  leave  it  to  John  Cluer  the  son  ;  but  the 
Judge  would  not  suffer  it,  and  a  verdict  was  found  for  the 
Plamtiff  "  But  per  totam  Curiam,"  says  the  report,  "  the 
Judge  was  mistaken.  The  ologection  arose  from  parol  evi- 
dence, and  ought  to  have  been  encountered  by  the  same.'' 

There  is  some  analogy  between  that  case  and  the  pre- 
^ntfc  in  this  ^-espect  John  Chier,  the  son,  was  stiU  John 
Cluer,  even  during  his  father's  life,  though  properly  to  be 
designated  with  the  addition  of  "  younger:"  and  so  William 
John  Robert  Blomdford  Marshall  was  still  WiUiam  Mar- 
shalL  And  if  parol  evidence  was  admissible  to  shew  that 
John  Cluer,  the  son,  was  meant  by  the  testatrix,  by  the 
tddTmJohn  CPuer  simpliciter,  there  is  some  sj^iogy  (subject, 
however,  to  the  peculiarity  of  this  qase,  arising  from  the 
additional  Christian  names)  to  say  that  such  evidence  is 
admissible  here,  for  a  like  purpose. 

In  reference  to  the  pecidiarity  arising  from  the  party  having 
several  Christian  names,  Cruise  (b)  cites  from  Bracton  this 

(a)  1  W.  Blac.  60.  (6)  4  Dig.  262. 
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passage : — ^"Si  qtds  binominis  fuerit,  sive  in  nomine  proprio» 
8ive  in  cognomine,  illnd  nomen  tenendum  erit,  quo  solet 
freqnentius  appellari''  And  he  draws  this  inference:— 
''  Persons  who  have  several  Christian  names,  as  '  Humas 
Henry'  &c.,  frequently  use  only  the  first  name ;  and,  in 
that  case,  if  they  are  described  in  a  deed  by  the  first  name 
only,  it  will  be  good''  (a).  My  own  impression  is,  that  itisthe 
common  practice,  where  a  person  has  several  Christian 
names,  to  call  him  by  the  first 

Then  in  a  will,  where — ^there  being  two  persons,  one  with 
several  Christian  names,  the  other  with  one  oidy,  that  one 
being  identical  with  the  first  Christian  name  of  the  former, 
— ^the  testator  devises  to  one  of  them  by  that  Christian  name 
only,  I  find  no  authority  for  excluding  parol  evidence^  to 
shew  which  the  testator  meant  to  benefit 

It  appears  to  me,  therefore,  that  I  cannot  exclude  parol 
evidence  in  this  case  (6). 


MtmOeof 


After  hearing  the  evidence  and  the  arguments  of  counsel 
on  both  sides,  the  Vice-Chancellor  said,  that  although,  if 
the  evidence  had  been  perfectly  balanced,  the  Defendant 
WHUam,  Marshall  would  have  been  entitled  under  the 
devise,  in  preference  to  William  John  Robert  Blandford 
Marshall,  yet  having  regard  to  the  evidence  (which  he 
stated)  he  must  hold  that  the  latter  was  the  person  meant 
by  the  testator. 

Dbolarb^  that,  according  to  the  tnie  constraction  of  the  will,  the 
estates  in  question  were  devised  to  (the  other  persons  named  in  tlie 
will  nominatim)  and  to  William  John  Robert  Blamd/ord  JfankaUy 
the  first  cousin  once  removed  of  the  testator,  it  appearing  that  the 
testator  left  no  second  cousin  named  "  William  ManhalL^ 


(a)  4  Dig.  261. 

(&)  Mr.  C.  HaXL  afterwards  men- 
tioned the  following  authorities. 


LordCamoyt  v.  BlundeU,  1  H.L 
Ca.778;  2  Sheppard's  Touch- 
stone, 233. 
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TUCKER  t;.  LAING.  j^^  83^ 

This  was  a  tsult  for  an  injunction  to  restrain  an  action  by  Principal  and 
the  Defendant  Lamg  against  the  Plaintiff  upon  his  liability  ^^^[^ 
as  a  surety,  the  Flaintiffdaiming  to  be  discharged  from  such  Oonmdenuim 
lial»lity  under  the  following  circumstances: —  t^fPoMom. 

A  letter  writ- 
In  1852,  the  Drfendant  Lamg  lent  to  GhaHe$  Janes  ^^^^ 
5002.;  and  the  Plaintiff  as  a  surety  only,  and  without  any  bood creditor 
confflderation  for  so  doing,  joined  the  said  Janes  and  one  pal  obligor, 
Chitty  in  a  joint  and  several  bond,  dated  the  let  day  of  ^^J^ 
A|Mil,  1852,  whereby  Jb7i««,  the  Plaintifl^  and  6%i«^  became  g^*^^^ 
jointly  and  severally  bound  to  the  Defendant  in  the  penal  F^^  ^^ 
sum  of  lOOOZ.,  to  be  paid  to  the  Defendant^  his  attorney,  oooditionof 
executors,  administrators,  or  assigna   And  by  the  defeasance  Jj*o^tiSi^' 

or  condition  of  such  bond,  after  reciting,  that,  by  an  inden-  «"*«  o'^- 

•eroetk  end 

ture  bearing  even  date  with  the  said  bond,  and  made  be-  kee^ng  down 

tween  G.  Janes  of  the  one  part,  and  the  Defendant  of  the  ^^^^  in  fti. 

other  part,  in  consideration  of  the  advance  of  the  sum  of  ture.^-^eW 
ir^^  to  be  a  mere 

500Z.  to  Janes  by  the  Defendant,  Jaries  had  assigned  a  promiee  with- 
policy  of  assurance  upon  his  own  life  for  tiie  sum  of  10002.,  ation,  end  not 
under  the  hands  of  three  of  the  directors  of  the  Law  life  ^^^4  ^^ 
Assurance  Society,  numbered  11,677,  and  dated  the  10th  thettheoo- 

"^  .  obligor,  who 

day  of  July,  1845,  subject  to  redemption  on  payment  by  hadloined  in 
Janes,  his  executors,  administrators,  or  assigns,  to  the  snreiy'onlj, 
DdTendant,  his  executors,  administrators,  or  assigns,  of  the  ]^^u^^S^SS. 
sum  of  5002b,  with  interest  for  the  same  after  the  rate  of     it  is  not 
5t  per  eent  per  annum,  on  the  1st  day  of  October  then  SonofUspo- 

gition  by  tne 
eet  of  the  oreditor  that  diMtherges  the  luret^.    To  heve  thia  effeofc^  the  altemtion  mnit  be 
■uoh  ae  interferes  for  e  time  with  hie  remedies  against  the  principal  debtor. 

Where  the  oraditor  knew  that  the  surety  was  negotiating  a  loan  for  the  principal  debtor, 
for  the  poipoee  of  peyip^  off  therewith  the  debt  for  which  the  surety  was  liable^  and  thus 
getting  rid  of  such  liabifaty,  and  the  oreditor  promised  the  debtor  to  giye  him  further  time, 
and  this  induced  the  surety  to  desist  from  his  attempt  to  raise  the  money  :—BM,  that  the 
surety's  liability  to  the  creditor  was  not  dischaiged. 
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1856.  ^  next;  and  that  it  was  port  of  the  stipulatioii  of  such  adyanoe 
of  5001.  to  Jonea  that  the  repayment  thereof,  with  interest^ 
should  be  further  secured  by  the  jcdnt  and  several  bond  of 
himself,  and  the  Pkdntiff  and  ChiUy;  it  was  declared,  thai 
if  Jones,  the  Plaintifi^  and  ChUty,  or  any  of  them,  their,  or 
any  of  their  heirs,  executors,  or  administrators,  should,  on 
the  1st  day  of  October  then  next  ensuing,  pay,  or  cause  to 
be  paid,  to  the  Defendant,  his  executors,  administraion^  or 
assigns,  the  sum  of  5002.,  with  interest  after  the  rate  of  SL 
per  cent  per  annum,  to  be  computed  from  the  date  of  the 
said  bond,  without  deduction,  being  the  same  sum  and 
interest  as  were  mentioned  and  intended  to  be  secured  by 
the  said  therein  recited  indenture  of  assignment^  then  and  in 
such  case  the  said  bond  should  be  void. 

In  Jime,  1852,  ChiUy  died ;  and  about  twelve  months 
after  his  death,  the  Plaintiff,  having  heard  from  his  executors 
that  the  sum  of  5002.  had  not  been  paid,  urged  Mr.  Oenge, 
one  of  such  executors^  to  request  the  Defendant  to  call  in 
his  money ;  but  he  did  not  do  so. 

In  December,  1854,  ChialeU,  a  solicitor's  clerk,  called  oo 
the  Plaintiff  in  London,  and  stated  that  he  represented  the 
Defendant^  when  the  Plaintiff  stated  that  he  was  very 
anxious  that  the  money  should  be  called  in,  and  pressed  Chi^- 
lett  to  apply  to  Jonea  for  it  The  Plaintiff,  having  at  the 
same  time  been  informed  by  ChisleU  that  the  policy  of 
assurance  had  not  been  kept  up,  urged  upon  him  the  im- 
portance of  procuring  such  policy  to  be  renewed;  which 
Chidett  promised  to  do. 

Considerable  correspondence  to  the  same  effect  afterwards 
ensued  between  the  Plaintiff  and  ChialeU.  The  policy  was 
renewed,  but  the  interest  having  feJlen  into  arrear,  on  the 
14th  of  January,  1856,  Mr.  Stephens,  the  Defendant's  sdi- 
citor,  wrote  to  the  Plaintiff  to  insist  on  his  paying  the 
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pnndpal  and  interest  due  on  the  bond.  The  Plaintiff 
thereupon  endeavoured  to  raise  the  necessary  money  on  the 
security  of  Jones  alone,  and  on  the  4th  of  February,  1856, 
he  agreed  with  the  Unity  Insurance  0£Soe  for  a  loan  of 
500Z.  to  Jones  upon  certain  terms. 

Meanwhile,  however,  on  the  2nd  of  February,  1856, 
Chialett,  as  the  agent  and  on  the  behalf  of  the  Defendant, 
as  the  Plaintiff  astortdd,  wrote  the  following  letter  to 
Jones: — 

"  Sir, — ^Agreeably  to  your  request^  I  have  spoken  to  Mr, 
Lamg  relative  to  the  paying  off  of  your  security,  and  he  is 
so  much  annoyed  at  the  trouble  which  both  he  and  myself 
have  had  in  obtaining  payment  of  his  interest^  as  well  as 
respecting  the  policy  not  having  been  properly  kept  up, 
that  he  would  much  rather  you  would  pay  off  the  amount 
than  allow  it  to  remain.  I  have,  however,  prevailed  on 
him  to  consent  to  let  it  remain  eighteen  months  longer, 
if  you  will  be  prepared  at  that  time  to  pay  it  off;  and 
in  the  meantime  the  interest  must  be  regularly  paid.  I 
send  by  this  post  a  copy  of  this  letter  to  Mr.  Stephens,  and 
have  requested  him  to  see  you  on  the  subject  I  have  also 
directed  him  to  charge  11,  for  my  expenses  in  addition  to 
his  own ;  and  you  will  please  to  pay  him  the  half  year's 
interest  due  1st  of  October  last,  12Z.  10s.  The  premium  of 
the  policy  becomes  due  on  the  10th  of  February  instant 
I  hope  nothing  will  prevent  this  being  paid,  and  you  will  be 
good  enough  to  direct  Mr.  WhUUe  to  send  me  the  office 
receipt*' 

Mr.  Stephens  informed  the  Plaintiff  of  this ;  and  in  conse- 
quence of  such  information  the  Plaintiff  took  no  fiirther 
steps  in  reference  to  the  proposed  loan  by  the  Unity  Asso- 
ciation. Subsequently,  Jones  was  seized  with  a  serious  ill- 
ness, which  rendered  his  life  uninsurable.    The  Plaintiff  was 
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agab  requested  to  pay  off  the  bond,  but  be  inaiflted  tbat  he 
was  discharged  by  what  had  taken  place;  and  an  action 
having  been  brought  against  him  upon  the  bond,  he  filed 
this  bill  to  restrain  it. 


Arswment.  Mr.  jBott,  Q.  C,  and  Mr.  Wdford,  for  the  Haintij?  cited 
Rees  V.  Berrington  (a),  and  argued,  that  the  letter  of  ChM- 
{^  giving  time  to  the  principal  debtor  had,  according  to  the 
ordinary  rule,  released  the  surety;  and  that,  in  this  case, 
there  was  the  additional  reason  for  so  holding,  that  Hie  eflbct 
of  that  letter  upon  the  Plaintiff  had  been  to  induce  him  to 
desist  from  a  negotiation  for  a  loan  to  the  principal  debtor, 
which  would  have  been  applied  to  discharge  the  deb^  and 
with  it  the  liability  of  the  surety;  and  the  mode  in  which 
it  was  then  intended  to  effect  this  object  had  since  become 
[e. 


uni 


Mr.  WiOcock,  Q.  C,  and  Mr.  FreeUng,  for  the  Defendant, 
were  not  called  upon. 


Judgment.      ViCB-CHANC?KIXOB  SiB  W.  PaGK  WoOD  : — 

Upon  the  first  question,  whether  this  was  a  binding  con- 
tract giving  time  to  the  principal  debtor,  I  have  no  doubt 
whatever.  I  will  afterwards  consider  the  point  as  to  the 
alteration  of  position  of  the  surety.  The  debtor  being  bound 
to  pay  the  principal  money  and  interest,  all  that  occurred 
was,  that  the  Defendant's  agent  wrote  to  the  debtor  the  let- 
ter of  the  2nd  of  February,  1856.  [His  Honor  read  it] 
Now,  first  of  all,  assume— which  is  taking  a  view  more  un- 
fEivourable  to  the  Defendant  than  I  should  do  without  fur- 


(a)  2V68.jan.640. 
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ther  consideration^  if  I  did  not  entertain  a  clear  opinion  that 
it  could  not  avail  the  Plaintiff— that  this  was  an  absolute 
offer  to  give  time  for  eighteen  months,  and  that  it  was  ac- 
cepted, the  terms  being  that  the  debtor  was  to  pay  off  an 
arrear  of  interest^  and  to  pay  the  interest  regularly  in  future, 
what  consideration  was  given  for  it?  Nothing  is  stipulated 
to  be  done  by  the  debtor  which  he  was  not  already  bound 
to  do.  The  lett^  may  indeed  well  bear  a  different  construc- 
tion from  that  which  I  have  assumed.  It  would  be  very 
questionable  whether  I  could  hold  upon  the  evidence,  that 
the  offer  was  accepted,  unless  the  arrear  of  interest  actually 
due^  and  the  expenses,  were  paid.  However,  it  is  not  ne- 
cessary to  consider  that  pointy  for  at  most  the  letter  is  sim- 
ply a  promise,  without  consideration,  that  the  creditor  will 
not  sue  the  principal  debtor  for  eighteen  months  longer, 
which  did  not  bind  the  creditor  either  at  law  or  in  equity, 
and  he  would  have  been  at  liberty  to  sue  the  debtor  the 
next  day,  and  there  could  not  have  been  any  relief  by  way 
of  injunction  against  such  an  action. 

This  point  was  considered  by  Lord  Lyvdhwrst  in  Blake 
V.  White{a),  in  which  case  he  held,  that  a  bond  creditor  had 
given  time  to  the  debtor  by  taking  six  months  interest 
three  months  before  it  was  due.  The  suit  was  for  an  in- 
junction; and  during  the  argument  for  the  Plaintiff  upon  a 
motion  for  an  injunction,  Lord  Lyndhurat  asked,  "  Is  there 
any  case  where  Hie  surety  has  been  discharged  upon  a  mere 
parol  promise  to  give  time?  In  an  action  on  a  bond  the 
Defendant  cannot,  even  if  there  be  a  consideration,  set  up 
any  contract  made  between  the  obligee  and  the  principal, 
unless  that  contract  be  imder  seal  Equity,  on  the  other 
hand,  makes  no  such  distinction  if  there  be  a  consideration. 
Is  there  here  sufficient  consideration?"  And  again  he  said, 
"  Suppose  there  had  been  a  parol  contract  to  pay  a  sum  of 

(a)  1  Y.  &  C,  Exch.,  420. 
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money  at  agiven  day,  with  interest^  and  the  money  not  be- 
ing paid  on  that  day,  the  parties  had  agreed  that  the  debtor 
should  pay  an  anticipated  interest^  if  after  that  the  creditor 
brought  his  action,  would  not  the  new  agreement  have  been 
a  good  defence  at  law?  How  can  a  man  demand  principal 
for  what  he  has  already  taken  interest?"  Afterwards,  in 
giving  judgment^  he  observed,  ^  I  do  not  proceed  on  tlie 
ground  that  the  question  as  to  consideoration  is  immaterial, 
because  I  conader  that  an  agreement  without  ccmsideratkm 
is  as  unworthy  of  attention  in  a  Coiui^  of  equity  as  in  aCout 
of  law.  But,  in  equity,  all  agreements  for  con8iderati<xi  are 
equally  binding  whether  under  seal  or  not.'^  And,  sabse- 
quently,  he  said,  "  a  mere  agreement  to  give  time  withool 
any  consideration,  would  not  prevent  the  creditor  from  soo- 
ceasfully  prosecuting  his  action  at  law/' 

The  question  there  was^  whether  time  was  not  given  be- 
cause anticipated  interest  was  paid ;  but  an  agreement  to  pay 
future  interest  is  only  an  agreement  to  do  what  the  party 
was  liable  to  do  before ;  and  there  is  nothing  here  to  induce 
a  Court  of  equity  to  grant  an  injunction,  if  an  action  had 
been  brought  upon  the  bond  the  next  day. 

Then  it  is  not  necessary  to  consider  the  question  of  agency. 
The  creditor  instructed  Stephens  to  put  the  bond  in  suit; 
and  Ghislett,  without  any  communication  whatever  with  the 
Defendant^  the  bond  being  in  the  hands  of  another  party  for 
the  purpose  of  suing  upon  it,  takes  upon  him  to  write  the 
letter  of  the  2nd  of  February.  I  doubt  if  Chidett  had  au- 
thority to  do  this;  but  I  do  not  think  this  part  of  the  case 
material,  because  it  seems  to  me  clear  that  there  was  no 
consideration  whatever  for  the  giving  of  time 

Next,  as  to  the  alteration  of  position :  it  is  not  every  altera- 
tion of  position  that  authorises  a  surety  to  come  to  this  Court 
and  claim  to  be  discharged  from  his  liability.     There  may 
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be  many  such  alterations  which  do  not  vary  the  rights  of  the 
surety  as  against  the  principal  debtor,  and  that  is  the  thing 
to  look  to.  The  real  test  is^  has  the  creditor  in  any  way 
altered  the  position  of  the  surety  with  reference  to  his 
remedies  against  the  principal  debtor?  If  not,  thai  this 
Court  does  not  interfere.  For  instance,  it  is  well  settled 
that  the  creditor  is  under  no  obligation  to  press  the  principal 
for  payment  of  the  debt  No  amount  of  delay  on  the  part 
of  the  creditor,  in  this  respect^  will  release  the  surety  firom 
hiB  liability. 

The  next  point  which  I  have  to  consider  is,  suppose  that 
the  creditor,  knowing  that  the  surety  was  in  treaty,  as  in  this 
case,  with  an  insurance  office  to  make  an  arrangement  under 
which  the  principal  debtor  was  to  relieve  him  firom  his  surety- 
ship, makes  a  promise  ef  this  kind  to  the  principal  debtor, 
and  the  surety  thereupon  discontinues  his  treaty  with  the  in- 
surance office,  would  the  creditor,  by  such  a  proceeding,  be 
obliged  to  lose  his  remedy  against  the  surety  ?  The  answer 
to  this  must  be— Surely  not.  I  put  this  case,  suppose  that 
instead  of  writing  this  letter  to  the  principal  debtor,  the 
creditor  had  said  to  the  surety,  I  have  been  pressing  the 
principal  debtor  for  a  long  time  and  am  now  tired  of  it; 
I  do  not  choose  to  persevere,  you  must  pay  me,  and  get 
the  money  back  as  you  can.  That  would  alter  the  posi- 
tion of  the  surety,  but  would  not  entitle  him  to  relief  in 
this  Court  In  this  case,  suppose  that  the  creditor  had 
said  to  the  principal  debtor,  I  recommend  you  not  to  do 
anything,  I  am  not  going  to  take  any  steps  against  you. 
That  might  be  very  unkind  to  the  surety,  but  it  would 
not  release  him  firom  his  liability.  In  fiict,  nothing  short  of 
the  creditor's  putting  himself  into  such  a  position  as  that 
he  could  not  sue  the  principal  debtor,  would  be  sufficient 
to  discharge  the  surety  firom  his  obligation.  The  creditor 
is  at  liberty  to  sue  the  surety  at  any  time,  provided  he  has 
not  interfered  with  the  legal  relations  between  the  surety  and 
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1666.       the  principal  debtor,  aiid  liBfl  not  preveated  the  8^^ 
TvoKMB      exercising  all  or  any  of  his  rights  against  the  priodpal 

*^^*'"^'  One  gioond  on  which  the  Court  has  relieved  the  soret^ 
is  somewhat  different^  viz.  that  the  proceeding  by  the  cre- 
ditor against  the  sorety  is  a  breach  of  his  contract  with  ihe 
principal  debtor,  as  in  BouUbee  Y.ShM8(fiC);  for  if  the  cre- 
ditor, there  being  an  agreement  not  to  sue  the  principal 
debtor  within  a  given  time,  soes  the  snretj  within  that  time^ 
he  in  consequence  throws  him  upon  the  principal  debtor; 
and  in  such  a  case  the  Court  will  interfere  for  the  sake  of 
the  principal  debtor. 

This  Courts  however,  in  all  cases  holds,  that  if  the  kgal 
position  of  ihesurety  is  interfered  vcith,  and  he  is  prevented, 
even  for  a  day,  from  suing  the  principal  debtor^  he  is  aUo- 
geiher  discharged  finom  his  suretyship.  In  this  case  it  does 
not  appear  that  the  creditor  was  for  one  hour  put  out  of  a 
position  to  sue  the  principal  debtor.  It  is  not  indeed  aver- 
red that  the  arrangemei^  which  the  surety  was  tryiog  to 
make  went  off  in  consequence  of  Chislett'a  letter;  the  Flaiiir 
tiff  only  avers  that  he  thought  it  better  not  to  proceed  in 
the  matter,  and  accordingly  he  did  not  do  sa  However,  I 
hold  that  the  equity  for  which  he  contends  does  not  cods^ 
and  therefore  the  manner  of  averring  it  is  immaterial 

(a)  18  Ves.  SO. 
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EOOKE  V.  LORD  KENSINGTON.  aS^SSi. 

N  1802,  Lord  Kensington,  being  owner,  firsts  of  the  JitHidieHot^^ 
manor  of  Earl'a  Court,  in  Kefnavngbtm,  and  secondly,  of  nStH^Ss 
certain  land  and  house  property  in  the  parish  of  Kensmg^  ^^^!^Rei^h 
ton,  part  of  the  demeanee  of  the  manor  (which  last-men-  imgSefOemmu 
Honed  property  is  heremafter  designated  **  the  Kensington  Otmve^amee— 
estate '"),  mortgaged  the  manor,  the  Kenevngton  estate,  and  f^aWor^T^ 
other  property  to  Lord  Beauchamyp.  — r~ 

jiiriadiotion 

In  1807i  Lord  Beauchamp  released  the  manor  from  his  ^cblnooy 
mortgage,  so  that  Lord  Kmavngton  became  entitled  to  it  J^Si^^y 
absolutely;  free  from  all  charges.  file  a  bill,  al- 

has  a  good  le- 

By  deeds  dated  in  November,  1812,  the  mortgage  of  the  ^^^^^^ 
KensimgUm  estate  was  transferred  to  the  Gkhe  Assurance  whioh  heiaSn 

DOH66Bioil 

Company ;  and  by  deeds  dated  September  the  23rd  and  24rth,  ^thoat  any 
1824,  another  transfer  was  made  to  Majoribcmka  and  others,  ^^S^oy- 
for  securing  30,0002. ;   and  by  deeds  dated  in  1826  and  men^  but  that 
1827,  the  Kenai/ngton  estate  was  charged  with  the  payment  aetaupan 
of  the  farther  sums  of  50002.  and  3000Z.  to  Majoribanka  ^^wUdh 
anclothera  ourfjtnotto 

be  bmaing  on 
the  Plaintiff, 
beoanse  he  aoquixed  hia  legal  title  without  notice  of  it,  and  (praying  no  other  relief)  may  ob- 
tain in  auch  a  auit  a  declanttion  that  he  had  not  notice  of  auch  equitable  daim,  and  that 
it  ia  not  binding  upon  him. 

The  50th  aection  of  the  15  ft  16  Vict,  c  86,  empowera  the  Court  of  Chancery  "  to  make 
binding  deolarationa  of  right  without  giying  oonaequential  relief"  only  in  caaea  in  which 
there  ia  aome  equitable  relief  whieh  mi^^t  be  granted  if  the  Plaintiff  choae  to  aak  for  it. 

In  order  to  enable  the  Court  of  Chancery  to  rectify  a  aettlement,  it  muat  be  proved  that 
it  was  drawn  in  its  ezi8tin|;  form  by  a  mistake  common  to  all  the  parties  to  it  If  the  eri- 
dence  be  auch  aa  to  make  it  doubtnd  whetiier  thia  waa  ao  or  not,  the  utmost  that  the  Court 
will  do  18  to  direct  a  further  inquiry. 

The  lord  of  the  manor  of  JS,,  which  waa  situated  in  the  parish  of  iT,  in  the  county  of  if., 
being  entitled  also  to  certain  other  real  eatate  in  K,,  not  parcel  of  the  manor,  mort^a^  this 
last-mentioned  real  estate,  not  including  the  manor,  to  A .  Afterwards,  by  a  deed  reatmg  that 
he  waa  seised  of  or  entitled  to  the  messuagea,  lands,  hereditaments,  and  premisee  therein- 
after intended  to  be  conyeyed,  iubject  to  the  mortffage  to  J.,  he  conveyed  to  B,,  by  way  of 
°>ortgags,  all  the  property  comprised  in  the  mortfj^  to  ^.,  "and  all  other  the  lands,  tene- 
ments, and  hereditamenta  in  the  county  of  M.,  whereof  or  whereto  the  mortgagor  is 
seised  or  entitled  for  any  eatate  of  inheritance  i^—iJeM,  that  the  manor  of  K.  waa  not  included 
in  this  mortgage  to  B, 
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The  next  transaction  was  a  mortgage  by  Lord  Kenring- 
ton  to  Gfarrard,  and  this  suit  was  occasioned  by  the  intrO' 
jj^        duction  of  certain  general  words  in  the  deeds  by  which  this 
KKKamoToy.    mortgage  was  effdcted. 


SkUement 


An  indenture  of  release  dated  March  28, 1828,  and  made 
between  Lord  Kenamfftan  of  the  one  part,  and  Qarrard 
of  the  other  part,  contained  the  following  recitals: — 

"  Whereas  the  said  Lord  Kenavngton  is  seised  of  or  well 
entitled  to  the  messuages,  lands,  hereditaments,  and  pre- 
mises hereinafter  described,  or  intended  to  be  hereby  con- 
veyed, with  their  appurtenances,  in  fee  simple,  subject  to  a 
mortgage  thereof  made  by  indenture  bearing  date  on  or 
about  the  23rd  day  of  September,  1824,  for  secxurmg  to  S. 
MajoribaTiks,  &a,  the  sum  of  30,000{.  and  interest,  and  abo 
subject  to  another  mortgage  thereof  for  securing  to  the 
said  mortgagees  the  further  sum  of  5000Z.  and  interest^  and 
also  another  mortgage  thereof  for  securing  to  the  said 
mortgagees  the  further  sum  of  30002.  and  interest ;  and 
whereas  the  said  Lord  Kenamgton  is  indebted  to  the  said 
S,  Garrard  in  the  sum  of  ]  600{.,  &a ;  and  whereas  the 
said  Lord  KeTismgton  hath  applied  to  the  said  8,  Omrrard 
to  advance,  &a,  1200!.,  which  the  said  &  Garrwrd  hath 
agreed  to  do,  on  having  the  repayment,  &a,  secured  in  oftn- 
ner  hereinafter  expressed;  and  the  said  Lord  Kermngton 
has  agreed  accordingly  to  give  such  security/'  Lord  Ken- 
sington then,  by  the  witnessing  part,  released  to  Oarrard 
the  Kensington  estate,  by  reference  to  the  deeds  of  transfer 
of  mortgage  of  November,  1812,  with  the  following  addition : 
"And  all  other  the  hereditaments  and  premises  comprised 
in  the  hereinbefore  mentioned  mortgage  of  the  23rd  day  of 
September,  1824,  and  all  other  the  lands,  tenements,  and 
hereditaments  (if  any)  i/n  the  county  of  Middlesex  afore- 
said, whereof  or  whereto  the  said  Lord  Kensington  is 
seised  or  entitled  for  any  estate  of  inheritance." 

The  first  question  in  this  cause  was,  whether  the  manor 
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of  EarVa  Court,  to  which  Lord  Kensmgtan  was  absolutely        1866.^ 
entitled  as  before  mentioned,  passed  by  the  above  words^ 
"  all  other  the  lands,  Sec,  if  any,  in  the  county  of  JaddU- 


SUitemeni. 


By  deeds  dated  April  4tih  and  5th,  1832,  Lord  Kenai/ng^ 
ton,  Majoribanks  and  others,  Qmrard,  and  Vemovi  (a 
subsequent  mortgagee  daiming  under  a  deed  dated  October 
27th,  1828),  conveyed,  by  wiqr  of  transfer  of  mortgage,  to 
Lord  Braybrooke  and  others,  the  Kensington  estate  by  a 
pariicolar  de8(^ption  referring  to  schedules,  with  the  follow- 
ing addition  :  "  And  aU  other,  if  any,  the  hereditaments 
and  premises  comprised  in  and  conveyed  by  the  recited  in- 
dentures of  September  23rd  and  24th,  1824,  and  March 
28th,  1828,  or  any  of  them." 

Li  this  state  of  the  title  a  settlement  was  made  on  the 
marriage  of  the  Honorable  WUKa/m  Sdivardes,  the  eldest 
son  of  Lord  KenaiTigton,  with  Miss  ElUaon.  This  settle^ 
ment  was  effected  by  indentures  of  lease  and  release,  dated 
the  9th  and  10th  days  of  October,  1833,  and  made  between 
Lord  KenaiTUfton  of  the  first  part»  the  Honorable  WHMomi 
Ed/wourdea  of  the  second  part,  and  trustees  of  the  third  part. 
The  indenture  of  release  merely  recited  the  agreement  for 
the  marriage,  the  mortgage  deeds  of  April  4th  and  5th, 
1832,  and  that  Lord  K&naington  had  agreed  to  settle  the 
hereditaments  thereinafter  described ;  and  then  Lord  K&n- 
amgUm  conveyed  the  Kenai/ngton  estate  with  this  addition, 
"  And  all  other  the  hereditaments,  if  any,  conveyed  by  the 
indentures  of  April  4th  and  5th,  1832,"  to  the  use  of  Lord 
Kensington  for  life,  with  remainder  to  the  use  of  William 
Ed/wardea  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail,  &c. 

If  the  manor  had  not  passed  by  Oarrard'a  mortgage, 
there  was  no  other  question  in  the  suit.     If  it  had  passed. 


CASES  IN  CHANCEBY. 

two  other  questions  arose,  firsts  whether  it  psssed  by  the 
settlement ;  and,  secondly,  whether,  if  it  so  pasded,  ibe 
settlement  ought  not  to  be  reformed,  on  the  ground  thai  it 
was  not  the  intention  of  the  parties  to  it  that  it  should  pass. 
As  to  the  question  of  intention,  some  evidence  was  adduced, 
which  is  noticed  by  the  Yio&-Chancellor  in  his  judgment^ 
but  is  not  necessary  to  stata 

In  1837,  Lord  Eenamgtori,  assmning  to  hi^e  the  manor 
under  the  deeds  of  1807,  and. not  to  have  parted  with  it 
afterwards,  mortgaged  the  manor  to  P.  P.  Bouverie  and 
others. 

For  some  time  previously  to  1842,  Lord  Kensington  had 
entered  into  a  negotiation  for  the  purchase^  from  Mr.  Man- 
sd,  of  a  veiy  large  house  property  in  Brampton,  which  ma 
copyhold  of  the  manor  of  Earl's  Cowrt,  which  property  is 
hereinafter  called  ''  the  Brompton  estate,'"  and  in  Fehruaiy, 
1842,  all  the  terms  were  arranged. 

Li  order  to  render  Lord  Eensmgton  capable  of  taldsg  a 
conyeyance  of  the  Brampton  estate  in  fee  simple,  the  deed 
next  stated  was  prepared. 

Lord  Braybrooke  and  the  other  mortgagees  under  the 
deed  of  1832,  and  Whitaker  and  Taiham,  had,  at  the  date 
of  this  deed,  a  charge  created  by  Lord  Kenai/ngton  on  some 
fines  payable  to  the  lord  in  respect  of  the  Brompton 

estate. 

By  a  statutory  indenture  of  release  dated  the  5th  .day  of 
Februaiy,  1842,  after  reciting  the  contract  with  Mcmsd, 
and  that  Lord  KensmgUm  had  contracted  for  a  loan  with 
the  London  Assurance  Society  on  the  security  <^  the 
Brampton  estate,  but  on  the  condition  that  the  fee  simide 
-should  be  vested  in  Lord  KensmgUm, — P.  P.  Bowveirie  and 
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others^  as  mortgagees  of  the  manors  and  Lord  Braybroohe 
and  others,  and  Whitaker  and  Taiham  in  respect  of  their 
lien,  released  the  Brompton  estate  to  the  use  of  Lord 
Kenemgtan  in  fee. 

Lord  Braybroohe  and  the  mortgagees  of  the  deed  of 
1832,  by  their  answer  to  the  bill,  stated  that  they  did  not 
intend  by  the  last-mentioned  deed  to  do  more  than  dis- 
charge the  Brampton  estate  firom  the  li^i  on  the  fines,  and 
did  not  intend  to  convey  by  it  the  rights^  if  any^  which  they 
had  by  reason  of  the  manor  being  vested  in  them. 

By  an  indenture  dated  February  8th,  1842,  Mr.  Mwiisd 
conveyed  the  Brompbm  estate  to  Lord  KenamgUm. 

By  an  indentinre  dated  February  9th,  1842,  Lord  Kenr 
9vngton  mortgaged  the  Brompton  estate  to  the  London 
Assurance  Society.  This  mortgage  was  transferred  to 
Mearea  and  others  in  August^  1845. 

Two  terms  of  500  years  and  1000  years  in  the  manor^ 
which  had  been  assigned  in  1802  to  a  trustee  for  Lord 
Bea/iichoffnp,  were  at  the  time  of  the  filing  of  the  bill  vested 
in  a  trustee  for  Meares  and  others. 

By  indentures  dated  February  9th,  1842,  and  February 
10th,  1842,  Lord  Kensington  made  second  and  third  mort- 
gages of  the  Brompton  estata 

The  bill  stated  the  above  circumstances^  and  also  stated 
that  a  contract  had  been  entered  into  for  the  sale  of  pro- 
perty held  under  the  same  title  as  the  Brompton  estate  to 
the  Commissioners  of  the  Exhibition  of  1861,  and,  on  the 
investigation  of  the  title  on  that  occasion,  an  objection  was 
taken  that,  either  the  legal  estate  of  the  manor  was  vested 
in  Lord  Kensington  for  life  at  the  time  of  the  conveyance 
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1806.^     to  him  by  Mcmad,  in  which  case  the  Bromptan  estate 
would  be  subject  to  the  trusts  of  the  settlement;  or  that  the 
freehold  of  the  Brampton  estate  had  not  been  oonyeyed  to 
Lord  Kensington  by  the  deed  of  Februazy,  1842,  in  which 
atatement.     case  the  Brompton  estate  would  still  be  of  copyhold  tenure. 

The  bill  was  filed  by  one  of  the  mortgagees  of  the  deed 
of  February  11th,  1842,  against  the  other  mortgagees  of  the 
Brompton  estate  in  1842,  the  parties  claiming  under  the 
settl^nent  of  1833,  and  Lord  Braybrooke  and  the  mort- 
gagees of  1832,  and  other  parties,  and  prayed,  Isl^  that  it 
might  be  declared  that  the  Brompton  estate  was  not  com- 
prised in  the  settlement  of  1833 ;  2ndly,  thaty  if  necessary, 
the  settlement  might  be  reformed,  and  that  it  might  be 
declared  that  the  manor  was  not  intended  to  be  comprised 
in  the  settlement ;  Srdly,  that  it  might  be  declared  that 
the  London  Assurance  Society,  at  the  date  and  execution 
of  their  mortgage,  and  at  the  time  of  the  payment  of  their 
money,  were  informed  that  the  manor  was  not  affected  by 
the  settlement^  and  had  no  notice  that  it  was  aflfected  by 
the  settlement^  and  had  a  good  title  to  the  security  at  the 
time  of  the  transfer,  and  had  transferred  a  good  title.  The 
fourth  and  fifth  branches  cf  the  prayer  had  reference  to 
similar  declarations  as  to  the  transferrees  of  the  mortgage 
of  the  London  Assurance  Society,  and  the  mortgagees  of 
the  deeds  of  the  10th  and  11th  of  February,  1842.  The  last 
part  of  the  prayer  asked  for  a  declaration  that  the  trufl- 
ferrees  of  the  mortgage  of  the  London  Assurance  Society 
were  entitled  to  the  protection  of  the  terms  vested  in  the 
trustea 


iif^iimeiif.         Mr.  WiUoock,  Q>  C,  and  Mr.  Shapter  for  the  jiBxa^ 
cited  Mosdey  v.  ilotteux(a),   Walsh  v.  Trevomnian(b). 

(a)  10  M.  &  W.  633.  (5)  16  Sim.  176. 


CASES  IN  CHANCERY. 


T69 


Marquis  of  Exeter  v.  Ma/rchioneea  of  Exeter  (a),  Doe  r.        1856. 
Meyrick  (6),  and  Jonee  v.  SmiOi  (c).  Rooke 

V. 
LOBD 

Mr.  RoU,  Q.  C,  and  Mr.  Chapman  for  the  mortgagees  in    KsirsuroioN. 
the  same  interest  as  the  Plaintiff  Argwnau. 

Mr.  Seltoyn,  Q.  C,  and  Mr.  Eddds,  for  parties  claiming 
under  the  settlement^  dted  Jaokeon  v.  TurrUey  (cQ. 

Mr.  Jamea,  Q.  C,  and  Mr.  Freeli/ng,  for  Lord  J?ray- 
fcroojfce. 

Mr.  Cairns,  Q.  C,  Mr.  Bedwelly  and  Mr.  Sovihgate,  for 
other  parties. 


Vice-Chancellor  Sir  W.  Page  Wood: — 

The  bill  in  this  case  raises  so  many  issues,  that  it  is  ne-      judgment. 
oessary  to  consider  carefiiUy  what  are  the  several  grounds 
of  relief  on  which  the  case  of  the  Plaintiff  rest&     The 
first  point  is  this:   the  Plaintiff  claims  to  be  equitable 
owner  of  a  certain  property,  of  which  the  legal  estate  is  out- 
standing in  trustees  and  others,  unless  that  property  be 
contained  in  and  conveyed  by  an  indenture  of  settlement 
made  on  the  marriage  of  the  present  Lord  Kensington  with 
his  wife  and  in  contemplation  of  that  marriage.  The  plaintiff 
first  assumes  that  the  property  is  comprised  in  that  settle- 
ment, and  claims  that^  if  so,  it  was  comprised  therein  by 
mistake  on  the  part  of  the  several  parties  to  the  indenture ; 
and  that  therefore  he  is  entitled  to  have  a  declaration  rec- 
tifying that  mistake,  and  declaring  that  the  property  in 
question  did  not  pass  by  the  settlement.     Then,  secondly, 
he  alleges  that  the  words  in  the  settlement  are  simply  words 
of  reference  to  another  mortgage  deed,  and  that  the  estate 


(a)  3  My.  &  Cr.  321. 
(6)  2  C.  &  J.  223. 


(c)  1  Ph.  244. 
(i)  1  Drew.  617. 
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1858.  ^^^  ^oi  conveyed  by  the  settianent  at  all;  for  thaty  in  tenA, 
on  looking  back  to  that  mortgage  deed,  it  will  be  fonnd  that 
the  estate  did  not  pass  by  that  deed;  and  therefore  the  es- 
tates comprised  in  the  settlement  being  only  those  oom- 
Jmdgnmi,  F™^  ^  ^^^  deed,  this  estate  did  not  pass  by  the  settle- 
ment either.  And  if  that  be  so,  the  Plaintiff  claims  to  be 
entitled  to  a  declaration  on  this  gromid,  that  the  property 
did  not  pass  at  law.  In  the  first  case  he  claims  to  have  a 
declaration  that  it  did  not  pass  in  eqxiity,  but  in  this  case 
that  it  did  not  pass  at  law.  He  allies  that  there  is  a  doubt 
and  difficulty  on  the  subject;  and  there  being  that  donbt 
and  difficulty,  he  claims  to  be  entitled  to  a  declaration,  by 
which  that  doud  may  be  removed,  and  his  title  may  be 
cleared.  Thirdly,  he  says  this — and  this  iB  a  singular  part 
of  the  bill — ^it  is  immaterial  whether  the  property  did  or  did 
not  pass;  because,  if  it  did  pass,  making  the  strongest  as- 
sumption against  the  Plaintiff  that  it  was  the  intent  of  the 
parties  that  it  should  pass  by  the  setdemenl^  neverthdess 
the  trustee  for  the  Plaintiff  in  whom  the  legal  estate  was 
vested,  took  without  any  notice  of  the  settlement^  or  in  this 
sense  without  notice,  with  distinct  notice  that  there  was  a 
settlement^  but  with  as  distinct  notice  that  such  settlement 
did  not  comprise  the  property  in  question.  Therefore^  ac- 
cording to  the  case  otJonea  v.  8miih(a),  it  is  not  to  be 
held  that  he  had  notice  of  the  settlement;  and  the  conse- 
quence of  the  parties  not  having  notice  of  the  settlement  ia^ 
that  they  are  not  bound  by  it^  whether  it  passed  the  pro- 
perty or  not 

This  third  point  I  may  dispose  of  at  once;  for  if  there  be 
any  difficulty  on  the  other  part  of  the  case^  as  to  the  juris- 
diction of  this  Court  to  make  a  declaration  in  respect  of  the 
present  interest  of  the  Plaintiff,  I  apprehend  there  can  be 
no  doubt  whatever  that  there  was  no  jurisdiction  before  the 

(a)  1  Ph.  244 
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passing  of  the  Chascery  Jurisdiction  Act — and  as  it  appears        1856.^ 
to  me  there  is  nothing  in  that  Act— which  authorises  the 
Court  to  say  that  a  party  can  come  as  Plaintiff  into  this 
Courts  and  state  that  he  has  a  good  legal  title  to  property, 
but  that  some  one  sets  up  an  equity  which  ought  not  to  be     judgmem. 
binding  on  him  because  he  had  no  notice  of  it,  not  pray- 
ing any  relief  at  all  in  respect  of  t^t  equitable  claim,  the 
party  making  it  not  being  in  possession  of  the  property, 
nor  interfering  with  the  Plaintiff's  enjoyment  of  it.     In 
such  a  case  the  Plaintiff  simply  says,  I  have  a  title  which 
is  in  an  unsatisfiakctory  state,  there  are  equitable  interests 
outstanding,  of  which  some  one  may  say  hereafter  I  had 
notice,  and  I  want  the  0>urt  now,  although  no  claim  has 
been  made,  to  determine  whether  or  not  I  had  notice  of 
these  dormant  equitable  claims.     Such  a  suit  as  that^  if 
the  Court  authorised  it,  would  be  a  simple  suit  of  decla- 
rator; and  whatever  it  may  be  thought  hereafter  by  the 
Legislature  desirable  to  do  to  empower  this  0>urt  to  clear 
titles  to  property,  as  yet  there  is  no  enactment  giving  this 
Court  jurisdiction  to  make  such  a  decree,  which  would  be, 
in  its  form,  a  simple  declaration  of  right     Such  a  juris- 
diction did  not  exist  before  the  late  statute,  16  &  16  Yict. 
c.  86.    If  it  were  necessary  to  cite  authorities  for  t^t  pro- 
position, i3ie  caoQ  o{  Orovev,  Basta/rd(a)  is  a  very  clear  one, 
in  which  Lord  Cottenha/m  says,  that  there  is  nothing  analo- 
gous to  the  right  to  a  declarator  in  this  country;  and  it  is 
not  conferred  by  that  statute,  fbr  the  60th  section,  which 
is  the  only  one  bearing  on  the  subject,  is  merely  this,  that 
"  no  suit  in  the  said  Court  shall  be  open  to  objection  on  the 
ground  that  a  merely  declaratory  decree  or  order  is  sought 
thereby ;  and  it  shall  be  lawful  for  the  Court  to  make  bind- 
ing declarations  of  right  without  giving  consequential  relief 
The  form  of  that  section  of  the  statute  implies  that  there  is 
a  consequential  relief  which  might  be  granted  in  each  case 

(a)  8  Ph.  619. 
VOU  n.  D  D  D  K.  J. 
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1856.        when  the  right  has  been  so  declared;  but  that  the  pariiee 

RooKK       are  not  to  be  compelled  to  aak  for  that  relief  and  theymaj 

l^^        satisfy  themselves  by  simply  asking  a  declaration  of  right 

KiN8iNOTo».    amj  not  pursuing  the  matter  further.    So  Yice-Chanoellor 

Judffment.     Kindersley  held  in  the  case  of  JacksonY.  jTumZcy (a);  and 

it  appears  to  me  that  is  the  clear  interpretati<Hi  of  the  Ad 

Therefore,  so  £bu:  as  regards  that  part  of  tiie  case  which  de> 

pends  upon  the  allegation  that  the  Flainiiff  has  a  l^gal  titles 

but  is  embarrassed  by  the  settlement  being  set  up^  of  which 

he  had  no  notice,  and  seeks  to  have  a  dedamtiixi  that  be 

had  no  notice,  and  therefore  is  not  bound  by  it;  it  is  dear 

that  this  Court  has  no  jurisdiction  to  do  what  is  so  asked. 

[His  Honor  then  recapitulated  some  of  the  fiacts  of  the 
case,  and  continued :]  For  the  purpose  of  deciding  whether 
the  Plaintiff  is  entitled  to  have  the  settlement  rectified  on 
the  ground  of  mistake,  I  must  assume  that  the  property  is 
question  was  comprised  in  the  settlement ;  and  I  will  consider 
the  case  on  that  assumption  firsts  only  saying,  that  if  this 
property  was  comprised  in  the  settlement^  it  must  have  been 
on  account  of  the  description  in  the  mort^;age  of  1828  of 
"  all  other  the  lands,  tenements,  and  hereditaments,  if  any, 
in  the  county  of  Middlesex  aforesaid,  whereof  or  wheieto 
the  said  Lord  KenemgUm^  deceased,  is  seised  or  entitled;" 
and  the  effect  would  be,  if  those  words  did  pass  these  landa, 
that  they  passed  the  manor  of  Earl's  Court  and  the  fee 
simple  interest  in  what  is  ^palled  in  the  bill  the  Bnmjton 
estate;  that  is  to  say,  in  all  the  lands  held  by  the  MoMdi. 
[His  Honpr  continued  his  summary  of  the  facts.]  The 
Plaintiff  has  clearly  an  interest  in  the  case,  because,  the 
question  being  whether  or  not  these  va^  lands  are  held 
under  the  settlement,  the  copyhold  interest  having  become 
merged  in  the  freehold  interest,  he  would  daim  the  iee 
simple  absolutely  in  these  particular  lands,  unless  they  are 
comprised  in  the  mortgage ;  and  that  gives  him  a  clear  in- 

(a)  1  Drtw.  617. 
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terest  to  file  this  bill,  to  have  the  settleroeEit  rectified  if        1856. 
there  be  a  mistake  in  it 


I  come  then  to  the  question  of  rectifying  the  settlement 
I  assume,  for  the  purpose  of  this  question,  that  the  mortgage  Auigmmti 
of  1 828  comprised  the  property  in  question.  The  settlement 
contains  a  convejance  of  all  his  messuages  and  premises  de* 
scribed  in  the  settlement,  and  all  other,  if  any,  the  heredita* 
ments  comprised  in  and  conveyed  by  the  indentures  of  lease 
and  release  of  the  4th  and  6th  of  April,  1832,  those  deeds 
not  being  the  deeds  which  actually  created  the  mortgage 
in  question,  which  were  dated  in  1828 ;  but  they  are  the 
same  in  effect^  being  the  deeds  by  which  the  property, 
whatever  it  was,  which  was  in  Oarrard,  became  vested  in 
Lord  Braybrooke  and  others.  Therefore,  if  the  indenture  of 
1828  comprised  the  property  in  question,  then  no  doubt 
the  settlement  here  has  conveyed  the  whole  of  that  property 
to  the  trustees. 

Now,  in  the  argument  upon  the  question,  whether  this 
settlement  ought  to  be  rectified,  several  difficulties  were 
raised,  one  of  which  was,  that  there  is  a  want  of  precision  in 
the  pleading  on  this  point.  [His  Honor  noticed  the  aver- 
ments in  the  bill,  and  continued:]  I  think  I  may  take  this 
to  be  a  sufficient  averment  that,  as  between  all  the  parties  to 
the  contract  of  marriage^  this  settlement  of  the  whole  Kevr 
m/ngton  property, — assuming  now  that  it  passed  by  those 
indentures  of  April,  1832,  and  was  therefore  included  in  the 
settlement, — ^was  an  error. 

But,  on  this  part  of  the  case,  the  meagreness  of  the  evi- 
dence presents  a  much  greater  difficulty  than  the  paucity  of 
averment;  because  it  is  quite  clear,  firom  the  cases  of  Walsh 
V.  TTev(minion{a),  and  Lord  Easeter  v.  Lady  Exeter  {b\  that^ 

(a)  16  Sim.  178.  (6)  3  My.  &  Cr.  321. 

DDD  2 
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1666.  in  order  to  enable  this  Court  to  rectify  a  settlement^  it  must 
be  proyed  that  it  contains  something  which  has  been  in* 
sorted  by  mistake,  contrary  to  the  intention  of  all  the  par- 
ties. Where  a  party  has  obtained  an  interest  under  a  deed, 
Judffmetu.  especially  and  above  all  other  considerations,  if  such  jMurty 
has  entered  into  an  irrecoverable  condition,  such  as  mar- 
riage, upon  the  feiith  of  that  deed,  it  is  not  enough  to  say 
that  the  other  party  who  entered  into  the  contract  did 
not  intend  to  part  with  what  the  deed  purports  to  con- 
vey; but  it  must  be  made  out  that  there  was  a  mistake 
common  to  all  the  parties,  before  he  can  be  liberated  iGrom 
his  part  of  the  contract  The  other  parties  have  a  right  to 
say,  we  understood  the  contract  to  be  exactly  as  it  appears 
by  the  deed,  and  we  have  acted  upon  the  faith  of  it ;  and  if 
you  come  to  set  it  aside,  it  can  only  be  done  by  shewing 
that  we  were  parties  to  the  mistake,  and  are  now  improperly 
insisting  on  having  the  benefit  of  it  In  order  to  make  that 
out,  it  is  remarkable  that  the  only  evidence  concerning  the 
treaty  for  the  marriage  is  that  of  Lord  KeneiTigton's  soli- 
citor, who  distinctly  says,  that  he  understood  in  his  conmiu- 
nication  with  Lord  Kensington,  that  the  settlement  was  to 
be  of  something  in  addition  to  the  Pembrokeshire  estates, 
because  that  additional  settlement  had  been  insisted  on  by 
the  father  of  the  lady,  clearly  making  the  fother  of  the  lady 
a  party  to  the  treaty,  as  Lord  Kensington's  solicitor  under- 
stood it,  and  as  one  would  suppose  to  be  the  casa  In  con- 
sequence of  that  stipulation,  it  appears  this  deed  was  framed. 
Now,  upon  Lord  Kensvngton's  position,  I  have  not  the 
slightest  doubt  Lord  Kensim^gton  had  not  the  least  con- 
ception that  he  was  conveying  anything  more  than  what  is 
called  in  the  biU  the  Kensington  estate ;  that  is,  aU  the 
demesne  lands,  not  including  those  lands  he  had  purchased 
of  the  Mansels,  and  not  including  the  manor  of  Earl's 
Court    That,  I  think,  is  perfectly  clear. 

[His  Honor  noticed  the  evidence  on  this  point] 
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The  bill  being  filed,  I  must  look  to  the  answer  of  thepre- 
Bent  Lord  Ken&mffton.    He  says,  in  effect, ''  It  is  asserted 
that  it  was  a  mistake  to  include  in  the  settlement  the  manor         j^^ 
of  Earl's  Cov/rt  and  the  copyhold  interest    At  this  time,    KwrBmoroH. 
the  Mcmsels  interest  had  not  been  bought ;  there  was  a      Judgm^u 
treaty  for  it ;  it  was  pending,  but  I  always  supposed  that   . 
the  manor  of  EarVa  Court  and  all  the  rest  of  the  demesne 
lands  went,  as  the  expression  is,  with  the  Kensimgton 
estate ;  and,  save  as  aforesaid,  I  cannot  say  anything  one  way 
or  the  other.     I  have  no  other  belief  on  the  subject^  but  I  had 
a  belief,  and  I  still  have  that  belief,  that  the  whole  property 
went  together."    That  raises  the  issue  sufficiently  to  say, 
that  it  falls  on  the  other  party,  assuming,  as  I  do  here,  that 
the  whole  property  passed  by  the  mortgage  and  settlement^ 
to  shew,  that,  although  it  was  so  included,  this  particular 
portion  of  the  property  of  the  manor  and  the  other  lands 
was  intended  to  be  excluded 

[His  Honor  then  noticed  the  deficiency  of  the  evidence  as 
to  intention  in  this  case,  and  continued:] — 

In  the  case  of  Lord  Exeter  and  Lady  Exeter  (a\  the 
lady's  solicitors  came  forward  and  very  honourably  stated, 
as  they  were  bound  to  do,  that  it  had  never  been  any  part 
of  their  contemplation  that  the  property  in  question  was 
to  be  settled.  That  was  quite  sufficient  to  decide  the  case, 
because  there  was  no  doubt  on  the  part  of  the  Court  that 
the  father  of  the  husband  had  no  such  intention.  The 
paucity  of  evidence  in  this  case  gives  it  considerable  resem- 
blance to  the  case  of  Beaumont  v.  Bra7nley(b)y  where  there 
was  a  bill  filed  to  set  aside  a  conveyance  after  a  considerable 
period  of  time  ;  and  what  Lord  Eldon  says  is  this :  "  This 
is  a  bill  filed  in  February,  1812,  to  rectify  the  effect  of  a 

(a)  a  My.  &  Or.  321.  (6)  T.  &  R  41. 


76e  CASES  IN  CHANGEBT. 

1856.  oonvejanoe  made  in  1789,  in  a  case  where  the  question  is 
upon  the  intention  of  the  parties  to  the  conveyanca  Both 
those  parties  have  been  long  dead,  it  is  imposBible,  iheFef(»e» 
to  obtain  any  evidence  firom  either  of  them;  the  agent  of  one 
Jwigm&HL.  of  the  parties  is  also  dead,  so  that  there  is  no  evidence  fitRii 
him,  except  what  maybe  collected  firom  papers  which  were  in 
his  possession.''  Then  he  makes  this  remark :  *  Mr.  P<m^^ 
the  agent  of  the  other  party,  is  living,  and  is  examined  od 
the  part  of  the  Defendant;  bnt  although  all^^ons  are 
made  in  the  bill  with  respect  to  acts  done  by  him,  he  is  not 
examined  in  dbie(  or  cross-examined  on  the  part  of  the 
Plaintiff"  And  he  says :  *  In  cases  of  this  nature  great 
weight  mnst  be  giv^i  to  what  is  reasonably  and  properiy 
8w<Mii  on  the  part  oi  a.  Delimdanl^  because  it  must  be  a 
veiy  strong  case  that  would,  even  in  a  recent  transactbn, 
operate  to  overturn  or  vary  a  solemn  instrument ;  and  after 
the  lapse  of  so  long  a  time  it  must  be  a  case  that  leaves  no 
reasonable  doubt — a  case  that  must  satisfy  the  consdenoe 
of  the  Crourt  or  of  a  jury,  if  it  goes  to  a  jury;  but  it  is  only 
after  great  consideration  that  such  a  case  should  be  sent  to 
a  jury;"  and  again,  in  another  part  of  the  judgment^  he 
comments  on  the  PlaintifiTs  not  choosing  to  call  the  agent 
and  soKcitor  of  the  other  party  to  the  conveyanca 

It  seems  to  me  here  that  the  parties  misunderstood  their 
position  in  relying  on  the  absence  of  evidence  that  this  pro- 
perty was  iududed,  or  that  anybody  believed  it  was  includ- 
ed; because,  as  I  said  before,  the  Defendant  has  raised  the 
issue  as  to  his  belief  and  that  issue  being  raised,  it  was  ne- 
cessary that  some  party  should  be  called  on  the  subject; 
and  it  is  singular  that  the  fiither  of  the  lady,  who  is  aUve, 
should  not  have  been  called  upon  to  give  evidence. 

Observe,  again,  if  the  property  is  really  conveyed  by  those 
deeds  of  182S  and  1882,  a  very  awkward  question  might 
arise ;  and  on  this  part  of  the  case  the  most  that  I  could 
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have  done  for  the  Pkmtiff  would  have  been  to  have  directed      ^  l^^- 
an  issue,  if  I  could  have  gone  so  far^  because  there  might  be 
a  question  whether  he  ought  not  to  have  proved  his  case 
before  he  came  here. 


Jutkpn^U, 


[His  Honor  noticed  the  evidence  as  to  the  treaty  for  the 
settlement)  and  continued : — ] 

It  might  possibly  be  said  that  the  treaty  took  this  shape ; 
the  £Either  of  the  lady  was  content  that  such  property  should 
be  settled  as  Lord  Kenamgton  in  his  judgment  considered 
right  and  proper.  The  Plaintiff  has  not  suggested  this 
point  for  himself,  nor  produced  any  evidence  which  has  a 
satis£EU3toTy  bearing,  as  leading  up  to.that  issua  Tn  such  a 
state  of  tilings,  however,  the  question  might  arise,  if  it  was 
left  to  liord  KeTiemgtan,  what  was  Lord  Kensmffton'a 
intoit  alone,  because  all  the  parties  had  submitted  to  be 
guided  by  him;  and  as  to  his  intent,  there  is  no  doubt  in  the 
case.  But  the  utmost  effect  of  this  part  of  the  case  would 
be  (o  make  me  hesitate  whether  an  issue  or  a  farther  in- 
quiry should  be  directed.  In  the  note  to  that  case  of 
BecmTMmt  v.  BrcmUey  in  Scmnderaon  v.  Brown  (a),  Sir 
William  Qra/nt  directed  an  issue,  of  the  propriety  of  which 
Lord  Eldon  expressed  no  doubt  in  a  proper  case,  but  only 
suggested  a  doubt  whether  the  matter  was  not  in  that  case 
too  plain  to  require  an  issue. 

But  whatever  doubt  there  might  be  upon  this  part  of  the 
case,  whether  or  not  a  further  inquiry  should  be  directed,  the 
other  part  of  the  case  renders  such  a  course  unnecessary ;  for 
I  have  proceeded  thus  izi  on  the  assumption  that  these  es- 
tates did  pass  by  the  mortgage  deeds  and  settlement  But 
I  now  go  back  to  CMisider  what  estates  did  in  fact  pass  by 
those  deeds,  and  it  seems  to  me  very  plain  that  the  Court  is 

(a)  T.  &  R  46. 
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justified  in  holding  that  at  ]aw  the  estates  did  not  pass  hj 
the  mortgage  deeds. 

I  am  prohibited  firom  sending  a  caae  to  a  Goort  of  law, 
and  therefore  I  am  boond  to  decide  this  qnestion  either  by 
myself  or  with  the  assistance  of  a  Judge  of  a  oommon  law 
court;  and  if  I  thought  there  was  a  sufficient  degree  of 
doubt  on  the  subject,  that  would  be  the  course  I  should  have 
to  take  in  order  to  arriye  at  a  solution  of  the  prdimiDSiy 
question,  whether  the  estates  did  or  did  not  paas  by  these 
deeds. 

Now,  looking  to  the  deeds  themselveB,  the  mortgage  deed 
stands  thus:  Lord  Kermngton  had  two  veiy  distinct  pro- 
perties after  the  transaction  of  1807.  He  had  a  manor 
with  only  manorial  rights,  with  only  his  rights  as  lord  in 
the  fee  simple,  subject  to  the  huge  cqpyhold  interest^  and 
that  was  conveyed  to  him  and  vested  inhim  by  Lend  JBaai^ 
dlomp's  re-conveyance  in  1807.  He  makes  a  mortgage  of 
all  the  Kensington  property  which  he  held  in  hand,  and 
which  was  built  on.  He  afterwards  wishes  to  make  a  far- 
ther mortgage  of  that  prcqperty  to  Mr.  Oarrard,  and  the  in- 
tent in  the  zedtal  is  perfectly  plain.  It  is  recited  that 
Lord  Kenwngton  was  seised  of  or  oititled  to  the  mes- 
suages; lands^  hereditaments,  and  premises  thereinafter  de- 
scribed or  int^ided  to  be  thereby  conveyed,  with  their  ap- 
purtenances in  fee  simple:  that  is  to  say,  everything  there- 
fore that  was  either  described  or  conveyed,  one  or  the 
other,  subject  to  three  mortgages  thereof  made  by  three 
certain  indentures.  That  is  the  first  recital,  and  is  a  plain 
and  distinct  recital,  that  what  he  intended  to  convey  was  that 
only  which  was  subject  to  these  several  mortgages.  Hicd, 
in  the  conveyance  he  conveys  all  comprised  in  the  mortr 
gage  of  September,  1824;  ''and  all  other  the  landa^  toie- 
ments,  and  hereditaments  Ql  any)  in  the  county  of  Midr 
dleaex  aforesaid,  whereof  or  whereto  the  said  Lord  Kenr 
eijigtan  is  seised  or  entitled  for  an  estate  of  inheritance. " 


CASES  IN  CHANCEBY. 
It  is  true  that  the  Courts  have  held,— aad  the  autho- 
rities are  very  numerous  on  this  subject^  I  will  just  state 
their  result^  they  may  be  found  in  almost  eveiy  text-book  «. 

on  conveyancing, — that  you  cannot  control  clear  words  of  KnrsiNovoN. 
conveyance  by  words  of  recital  That  is  one  canon  un-  jJ^I^ILu 
doubtedly.  But  the  expression  "  dear  words  of  convey- 
ance" is  subject  to  interpretation.  For  instance,  the  doc- 
trine is  as  applicable  to  releases  as  to  anything  else,  and 
the  exception  will  be  found  to  be  always,  that  general 
words  are  not  within  that  description  of  clear  words  of  con- 
veyance which  cannot  be  controlled  by  the  redtaL  The 
rule,  which  is  extremely  well  illustrated  by  a  case  which 
lam  about  to  refer  to,  before  Lord  ^^.Xeonanis  ixxIreUmd, 
is,  that  if  there  is  in  the  deed  a  clear  description  of  parti- 
cular property,  notwithstanding  a  contradictory  recital,  the 
construction  is  taken  most  strongly  against  the  grantor 
upon  his  own  deed,  and  there  being  a  doubt  whether  the 
redtal  or  the  operative  part  of  the  conveyance  is  wrong;  the 
two  being  dearly  contradictory,  the  operative  part^  which 
indicates  an  intention  to  convey  the  greater  portion,  is  to 
stand,  notwithstanding  the  redtal  would  lead  to  a  contrary 
conclusion.  In  releases  for  instance,  upon  which  this  ques- 
tion occurs  much  more  frequently  than  in  conveyances, 
where  there  are  general  words  amply  suffident  to  cover 
everything,  it  has  been  long  settled  that  the  redtals  dearly 
restrict  the  efifect  of  the  release;  but  as  an  illustration  of  the 
rule,  if  in  that  case  the  redtals  expressed  an  intention  to 
rdease  certain  things,  and  the  releasing  part  did  not  merely 
release  in  general  terms,  but  released  a  particular  debt  or 
action  not  comprised  in  the  redtal,  I  apprehend  that  could 
not  be  limited  or  controlled  by  the  redtal,  but  that  general 
words  may  be  so  controlled.  In  the  case  of  Aleoca/nder  v. , 
Croabie  (a),  the  question  was,  whether  there  was  a  suffi- 
dently  dear  redtal  that  the  property  which  was  afterwards 

(a)  L.  &  G.  146. 
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1656.  held  to  pass,  was  to  be  excepted  ?  The  deed  was  a  marriage 
Booiui  settlement,  and  the  recital  was,  that  the  settlor  intended  to 
Low)  settle  and  convey  all  his  estate  except  the  lands  of  BaUy- 
KwfBiHaTOH.  heri/ry  and  its  sub-denominations,  but  in  the  operative  part 
JudffmefU.  there  was  a  conveyance  by  name  of  a  property  called  KH- 
lahan,  which  was  a  sub-denomination  of  BaUyhenry;  and 
the  question  was,  as  the  deed  clearly  expressed  an  intention 
to  convey  all  the  property  except  that  comprised  in  the  sab- 
denomination  of  BaUyhen/ry,  and  then  conveyed  a  property 
which  was  a  sub-denomination  of  BaUyhenry,  which  of  the 
two  was  to  stand;  and  Lord  St,  Leonards  said,  "  Although 
I  had  not  the  slightest  doubt  on  this  question,  I  thought  it 
right  to  hear  the  arguments  of  alt  the  counsel.  As  to  the  au- 
thority of  a  Court  of  equity  to  reform  the  settlement,  nobody 
can  dispute  its  power  to  correct  a  mistaka"  The  Court  is 
always  tender  in  varying  a  settlement  where  the  effect  will  be 
to  defeat  vested  rights,  or  where  it  is  sought  to  do  so  on  mere 
parol  evidenca  In  all  the  cases  perhaps  in  which  the  Court 
has  reformed  a  settlement,  there  has  been  something  bey(Hid 
the  parol  evidence,  such,  for  instance,  as  the  instructions  for 
preparing  the  conveyance,  or  a  note  by  the  attorney,  and 
the  mistake  properly  accounted  for;  but  the  Court  would, 
I  think,  act  where  the  mistake  is  clearly  established  by 
parol  evidence.  "  The  evidence  goes  to  establish  the  bid 
that  KiUaham  was  considered  a  sub-denomination  cS  BaUy- 
henry, and  I  must  take  that  as  a  fact  established.  No 
attempt  has  been  made  to  prove  the  contrary.  Tins,  then, 
leaves  the  case  open  to  the  weight  to  be  given  to  that  £m^ 
The  question  for  me  now  to  decide  is,  whether,  on  the  &ce 
of  the  settlement  of  1815,  there  is  sufficient^  with  the  know- 
ledge of  this  tact,  to  enable  me  to  strike  that  denominaticMi 
out  of  the  settlement''  Then  he  gives  the  recital,  and  con- 
tinues, *'  Nothing  can  be  more  express,  I  admit:  the  man- 
ner in  which  this  intention  is  carried  into  execution  is  this; 
in  consideration  of  the  fortune  of  the  lady,  and  of  the  said 
iatended  marriage,  the  father  and  the  son  do  not  convey  all 
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the  estates  by  a  general  description,  but  take  upon  them- 
selves to  describe  the  several  estates;  it  is  not  a  general  con- 
veyance of  all  the  estates  '  save  and  except  BaUymalU 
and  BaUyhenry,'  but  a  conveyance  pf  the  several  denomi- 
nations by  name,  including  KiUahom.  The  question  then 
is,  Was  KiUahan  inserted  among  the  others  by  mistake^'' 
And  this  is  the  part  I  particularly  refer  to.  ''  I  have  here 
to  deal  with  the  case  of  a  conveyance,  not  by  a  general  de- 
scription, but  where  the  parties  give  a  description  of  the 
exact  portions  they  intend  to  convey,"  cleariy  drawing  a  dis- 
tinction between  the  conveyance  by  general  description,  and 
conveyance  of  a  particular  property  by  a  particular  name^ 
in  which  case  the  recital  cannot  control  the  nominal  de- 
scription. *'  I  must  sacrifice  either  the  first  or  the  second  part 
of  the  deed.  If  there  are  two  parts  of  a  deed  inconsistent 
with  each  other,  I  must  sacrifice  one ;  but  can  I  have  any 
doubt  in  sacrificing  the  general  description  in  the  first  part, 
in  favour  of  that  in  the  latter  part,  in  which  there  is  a  dear 
defined  and  expressed  intention  V  So  that  Lord  St.  Leo- 
narda  considered  there  that  he  would  have  been  at  liberty, 
had  the  conveyance  been  by  g^ieral  description  and  general 
words,  to  have  controlled  the  operation  of  those  general 
words  by  the  previous  recital ;  but  as  there  was  a  clear  and 
express  description,  he  considered  that  he  was  not  at  liberty 
so  to  control  it  by  the  recital 


1806. 


Then,  the  next  remark  upon  the  case  is :  the  description 
in  the  deed  in  question  is  not  only  a  general  description, 
but  it  is  a  description  of  a  character  which  implies  much 
more  manifestly  than  a  mere  ordinary  sweeping  general 
description,  that  it  is  intended  simply  to  do  what  Lord 
Mwnsfiddy  in  Moore  v.  M(igrath(a)y  considered  to  have 
been  the  function  of  such  a  description,  namely,  to  sweep  any- 
thing ejusdem  generis  into  the  mass  of  property  which  was 


(a)  Cowp.  9. 
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^8«a^  before  described  by  a  map  and  perfect  description,  for  the 
words  are  not  only  **  all  other  the  lands,  tenements,  snd 
hereditaments  in  the  comity  of  Middlesex,*'  the  case  before 
Lord  Mamsfield  being,  **  all  other  the  property  in  the  king- 
Jmdgwmu.  d<nn  of  IreUmd,"  but  the  words  here  are,  "  all  other  the 
lands,  tenements^  and  hereditaments  (if  any)  in  the  county 
oS  MiddUsex."  How  can  it  be  supposed  that  the  intent  of 
any  of  the  parties  could  be,  by  those  words,  to  include  in 
the  deed  a  manor,  with  large  manorial  righta  I  have,  it 
is  true,  no  express  evidence  of  their  value;  but  fines  were 
taken  of  considerable  amount  Now,  the  manor  was  no- 
thing ejusdem  generis  with  what  had  been  before  describ- 
ed, and  everybody  acquainted  with  conveyancing  knows 
that  manors  are  usually  conveyed  by  a  specific  descriptioxL 
Precedence  \&  given  to  manors;  ''manors^  lands,  tenements, 
and  hereditaments,"  is  a  common  form  in  which  convey- 
ances run,  and  where,  as  in  this  case,  the  conveyance  is  of 
''the  messuages,  lands,  tenements,  and  hereditaments  here- 
inafter described,  and  intended  to  be  conveyed  subject  to  a 
mortgage  tliereoC  and  then  a  description  of  messuages, 
lands,  tenements,  and  hereditaments,  and  then  a  ocmveyai^ce 
of  '^  all  other  the  lands,  tenements,  and  hereditaments  ^any) 
in  the  county  of  Middlesex  aforesaid,  whereof  or  whereto 
the  said  Lord  Kensmgton  is  seised  or  entitled  for  an  es- 
tate of  inheritance,''  I  think  the  clear  intent  and  pur- 
port there,  must  be  held  to  be  simply  to  sweep  in  other 
property  ejusdem  generis  with  the  property  which  hud 
been  so  conveyed,  if  there  should  be  any,  certainly  not  to 
include  a  demesne  property  and  manorial  rights  of  property 
of  a  totally  different  character  firom  anything  attempted  to 
be  conveyed  or  previously  described  in  the  deed.  I  am 
bound  to  say,  that  in  Moore  v.  Magrath  (a)  the  decision 
did  not  rest  on  that  point  only,  but  it, rested  on  there  being 
no  declaration  of  uses  of  the  lands  which.it  was  desired  to 

(a)  Oowp.  9. 


GASES  IN  CHANCERY.  778 

mdude,  which  made  the  case  very  plain,  and  therefore,  lean  J^* 
only  treat  as  a  dictum  tha  observations  of  Lord  Mansfidd. 
So  again  in  the  case  of  WaUh  t.  Trevcmni(m(a),  the  Court 
had  less  difficulty  in  getting  rid  of  the  words  than  exists 
here,  because  there  was  another  possible  interpretation  which  JmdgnmL 
might  be  given  to  the  words,  without  their  being  held  only 
to  sweep  in  that  which  existed  ejusdem  generis;  but  it  seems 
to  me,  on  looking  to  the  established  doctrine  on  releases,  and 
notwithstanding  the  authorities  which  lay  down  that  words 
of  conveyance  cannot  be  controlled  by  the  operation  of  the 
recital,  yet,  considering  the  observations  of  Lord  ^8^^  Leo- 
Tutrda  as  to  distinguishing  clear  words  of  description  from 
a  mere  general  description,  I  am  bound  to  hold  that  none 
of  the  manorial  property  was  comprised  in  the  mortgage, 
and  that^  therefore,  it  could  not  be  included  in  the  settle- 
ment 

Then  it  has  be^i  urged,  that  I  oughts  if  I  take  that  view, 
to  make  a  declaration  to  that  effect;  and  for  that  purpose 
the  case  of  Walsh  v.  TTevam/ifdon(a)  was  very  much  pressed 
With  regard  to  clearing  away  clouds  on  titles,  no  doubt 
there  are  numerous  authorities  to  shew  that  where  an  in- 
strument is  void  at  law,  but  exists  in  the  shape  of  a  deed, 
the  owner  of  the  property  affected  by  it  has  a  right  to  have 
such  a  deed  or  instrument  destroyed,  in  order  that  though 
the  deed  is  manifestly  void  at  law  the  doud  which  it  casts 
upon  the  title  may  be  removed  It  is  somewhat  new  to 
me  to  find  that  carried  a  step  fe^rther  by  the  argument^  that 
wherever  a  doubt  exists  a  man  may  come  into  this  Court 
for  no  other  purpose  than  to  remove  a  difficulty  occasioned 
by  the  construction  of  an  instrument^  by  having  a  dedara- 
tion  upon  that  construction.  With  r^;ard  to  the  question 
of  intention,  the  case  of  Waish  v.  TrevcmrUon  (a)  seems  to 
have  decided  that  there  was  possibly  ground  for  coming  for 

(a)  16  Sim.  178. 
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18M.  rdief  inequitjrinreiqiect  of  oertain  deeds  which  the  tanutees 
iraro  letaining  under  a  ponetence  of  titles  to  have  a  direction 
for  them  to  deliver  them  up.  I  should  have  thought  the 
proper  course  would  be»  if  the  title  were  legal,  to  leave  the 
partaes  to  bring  their  actiim  of  trover,  in  which  the  wfa(de 
question  mij^t  be  raised;  but  I  apprehend  the  dedaoa 
must  have  been  rested  on  this»  which  is  probably  a  sound 
proportion,  but  which  I  am  not  bound  now  to  consider, 
namely,  that  if  two  parties  to  an  instrument  execute  it,  bo 
as  to  make  it  a  matter  of  serious  doubt  between  them  upon 
the  construction  of  the  instrument  what  lands  pass  by  it, 
there  may  be  possibly  an  equity  to  have  that  made  dear 
which  has  been  left  so  doubtful  by  the  parties  in  their  con- 
veyance, li^  indeed,  I  had  come  to  a  clear  condusioii  on 
the  evidence  as  to  the  intention  with  regard  to  indadmg 
this  property  in  the  marriage  settlement^  it  is  probaUe  I 
should  have  been  obliged  to  follow  WaJsk  v.  Trevannionifi) ; 
but  I  have  come  to  this  conclusion  only,  namdy,  that  the 
most  I  could  do  would  be  to  put  it  in  a  further  train  of  in- 
vestigation, in  order  to  see  whether  or  not  an  intention— 
which  does  not  relate  to  this  mortgage  deed,  but  to  the 
treaty  about  the  setUement  of  the  Kmi&mgton  property, 
and  only  by  accident  to  the  mortgage  deed — ^to  include  the 
manorial  property  existed  or  not  But  as  I  have  come  to 
the  conclusion,  on  the  other  point  of  the  case,  that  the  Plain- 
tiff here  is  not  damaged,  I  ought  not  to  put  the  parties  to 
the  expense  of  further  inquiry  and  investigation,  for  no  pur- 
pose but  to  make  declarations  against  equitable  daims  after 
determining  that  he  has  got  the  l^altitie,  or  that  it  is  safely 
vested  in  a  party  in  trust  for  himself. 

I  do  not  wish  in  any  way  to  exjnress  any  further  opinion 
on  WdUik  V.  Trewrninion  (a),  than  that  it  seems  to  me  to 
have  gone  forther  than  any  case  I  know  o^  in  making  a  de^ 

(a)  16  Sim.  178. 
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claration  of  right;  but  possibly  that  may  be  because  it  was        1856. 
clearly  made  out  that  the  two  parties  had  a  different  inten-       Boou 
tion  to  that  which  was  expressed  in  the  deed;  and  that        ^^ 
where  the  intention  is  clearly  made  out,  it  may  be  right  that    Kbksihqtok. 
it  should  be  declared  whether  its  effect  be  legal  or  equita-     J^Ogmmt. 
bla     I  think  that  in  this  case  I  am  not  bound  to  take  any 
such  proceeding,  as  I  have  come  to  the  conclusion  that  the 
manorial  property  did  not  pass  by  the  deeds  at  law;  and 
therefore  the  best  course  I  can  take  for  the  Plaintiff  is 
simply  to  express  my  opinion  upon  his  title.     I  think  that 
he  is  entitled  to  have  it  stated  by  way  of  opinion,  not  by 
way  of  declaration;  and  I  shall  decree  that,  the  CSourt  be- 
ing of  opinion  that  the  manor  of  EarVa  Cowrt  did  not,  nor 
did  any  of  the  interest  of  Lord  Kensmgtxm  therein,  pass  by 
the  indentures  of  the  28th  of  March,  1828,  and  the  4th  and 
6th  of  April,  1832,  or  either  of  them,  this  bill  must  be  dis- 
miissed  with  costs,  against  all  the  parties  except  those  in  the 
same  interest  with  the  Plaintiff 
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PRINCIPAL     MATTERS. 


ACCOUNT. 

I  Infant. 
SoucrroB. 
Undub  Influence. 

ACCRUER 

See  Portion. 


ACKNOWLEDGMENT. 
See  Mabried  Woman,  3. 

ACQUIESCENCR 

See  Injunction,  5. 

Married  Woman,  2,  3. 
Public  Company. 
Undue  Influence. 


ADMINISTRATION. 

Jwnea  E.  mortgaged  real  estate, 
and  died  in  1850,  intestate,  leaving 
bis  father  JBdtoard  E,  his  heir  at  law 
and  sole  next  of  kin.  Edward  E. 
died  intestate,  and  without  having 
obtained  letters  of  administration  of 
the  personal  estate  oiJamee : — Heldy 
that  the  personal  estate  of  James  was 
liable,  as  between  the  heir  and  per- 
sooai  representative  of  Eduxvrd  and 
Jamee,  to  be  applied  in  discharge  of 


the  mortgage  debt  in  exoneration  of 
the  real  estate. 

Observations  upon  the  conflict  of 
authorities  on  the  subject  of  exone- 
ration.    Bond  V.  England,  44 

See  Jurisdiction. 

ADVOWSON. 

See  Will,  15. 


ADVOWSONS  APPENDANT. 

In  1790,  an  advowson  appendant 
to  a  manor  was  sold  and  assigned  for 
the  residue  of  a  term  of  500  years, 
created  in  the  manor  and  advowson 
in  1745,  and  which,  except  as  to  the 
advowson,  ceased: — Held,  that  this 
did  not  sever  the  appendancy;  and 
that  the  advowson  passed  by  a  sub- 
sequent release  of  the  manor  with 
general  words.    Eooper  v.  Hameony 

86 

AGENT. 

See  Principal  and  Agent. 


AGREEMENT. 

An  agreement  between  two  solici- 
tors in  partnership  together,  that 
one  of  them  should  continue  to  carry- 
on  the  business  under  their  joint 


VOL.  IL 


£££ 


K.  J. 
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ANNTTITY. 


ATTENDANT  TERMS. 


names,  and  ahoold  be  entitled  to  all 
tbe  profits  thereof,  and  should  grant 
to  the  other  partner  an  annuity  of 
300^.,  during  the  life  of  his  mother^ 
and,  in  the  event  of  his  dying  in  the 
lifetime  of  his  mother,  should  pay 
to  his  widow  an  annuity  of  100^. 
during  the  remainder  of  lus  mother's 
life,  and  should  indemnify  him 
against  all  liability  in  respect  of  his 
name  being  used,  and  that  the  part- 
nership should  cease  on  the  death  of 
the  mother  of  the  retiring  partner: 
^HM  not  to  be  void  as  against 
public  policy,  but  to  be  a  valid  and 
binding  agreement. 

HMy  also,  that  the  agreement 
must  be  considered  to  mean,  that  an 
annuity  was  to  be  granted  by  deed, 
and  that  the  retiring  partner  was 
entitled  to  enforce  specific  peform- 
ance  of  such  agreement. 

Eddy  further,  that,  as  incidental 
to  such  relief,  the  Court  would  de- 
cree an  account  and  payment  of  the 
arrears  of  the  annuity,  and  would 
not  direct  the  deed  to  be  ante-dated, 
so  as  to  cover  them,  and  leave  the 
PlaintifiT  to  recover  at  law  upon  the 
deed. 

Sembie,  that  the  Plaintiff  ought 
strictly  to  have  tendered  a  deed  for 
execution  before  filing  the  bill ;  but, 
as  it  was  proved  that  he  had  made  a 
formal  demand  for  the  arrears, — 
jffdd,  that  he  was  entitled  to  his 
costs.    AuMn  v.  IfoU,  66 

See  lH<n7KoriON,  3,  4. 
Mabjubd  WoiCAir,  3. 

SOUCITOB,  1. 

SFKCma  FEBF0BUiJ7CS,  1,  2. 

"  ALL  THE  ESTATE" 

See  Attendant  Tebmb. 

ANNUITY. 

SeeAQKSEMOSXT. 

Limitation  of  Actions  ant>Suits. 


ANSWER 
See  Pbacticb,  3. 

ANTICIPATION. 
See  Mabrtkd  Wokan,  2. 

APPOINTMENT. 

Appointment  by  a  fiither  to  a  son, 
then  in  a  state  of  mental  and  bodily 
disease,  of  whidi  he  died  within  a 
year,  set  aside— the  Court  inferring 
from  the  evidence  as  to  the  father's 
knowledge  of  his  son's  state  of  health 
and  pecuniaiy  circmnsiances,  as  to 
the  circumstances  attending  the  pre- 
paration and  execution  of  the  a^ 
pointment,  and  as  to  its  not  having 
been  communicated  to  the  persana  to 
whom  it  ought  to  have  been  oonunu- 
nicated,  that  the  appointment  was 
made  by  the  father,  not  for  the  bene- 
fit of  his  son,  but  for  his  own  benefit, 
and  was  a  fraud  upon  the  power. 
The  Lady  Victoria  Long  WdLedey  t. 
The  Earl  of  MomingUm,  143 

See  Will,  16. 

ARBITRATION. 
See  Benefit  Buildinq  Soghstt. 

ATTENDANT  TERMS. 

Two  terms  were  created  in  the  same 
manor,  one  of  500  years,  in  1712, 
the  other  of  600  years,  in  1768.  In 
1791  the  latter  was  assigned  to  JL, 
to  secure  a  mortgage  debt;  and  by  a 
deed  of  even  date,  the  former  was 
assigned  to  J?.,  as  a  trustee  for  A, 
A.  died,  having  appointed  J?.,  C,  and 
2>.,  his  executors.  In  1801,  by  a 
deed  indorsed  on  the  first  assignment 
of  1791,  and  "  made  between  B^  a, 
and  D.,  execuiore  of  A.,  of  the.^ne 
part,  and  E.  of  the  other  part,"  JS^ 
C,  and  2).    assigned   the  premises, 


BANKRUPTCY. 
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'<  and  all  the  estate,**  Ac  to  E.,  for 
the  residue  of  the  term  of  600  years, 
subject  to  the  equity  of  redemption : 
—Held,  that  the  term  of  1712,  being 
held  by  B.  in  what  must  be  deemed 
his  own  rights  did  not  pass  by  force 
of  the  woi^  '^  and  all  the  estate,  <ba, 
and  was  not  merged.  Hooper  ▼. 
Hcmrigon,  86 

ATTESTATION. 
See  Will,  13. 

ATTORNEY-GENERAL. 
See  Will,  12. 

AWARD. 
See  Benefit  Building  SociEnr. 


BAILIFF. 

See  Farming  Stock. 
Inpant. 


BANKRUPTCY. 

1.  By  the  Act  12  &  13  Vict  c 
106,  the  Legislature  did  not  intend 
to  affect  the  then  future  rights  of  any 
person  who  had  acquired  rights  by 
virtue  of  any  fiat  under  any  Act  then 
in  force. 

The  estate  of  a  bankrupt,  on  his 
second  bankruptcy  in  1846,  was  not 
sufficient  to  pay  15*.  in  the  pound. 
The  assignees  allowed  him  to  carry 
on  his  trade,  and  contract  debts,  for 
eight  years,  at  the  expiration  of  which 
a  legacy  was  bequeathed  to  him. 
This  the  assignees  claimed,  serving 
the  executors,  two  months  after  the 
death  of  the  testatrix,  with  notice  of 
their  clidm  : — ffeld, 

First,  that  their  rights  under  the 
6  Geo.  4,  c.  16,  s.  127,  to  the  legacy 
in  question,  was  a  right  protected  by 


the  saving  clause  in  the  4th  section 
of  the  12  «fc  13  Vict,  c,  106 ;  and 

Secondly,  that  they  had  so  con- 
ducted themselves  that  such  right 
could  not  be  taken  from  them.  In 
re  Anthony  Birch's  Legacy,  328 

2.  A  sole  trustee,  who  had  appro- 
priated 4000Z.,  part  of  the  trust  pro- 
perty, deposited  in  the  box  in  which 
he  kept  the  trust  deed  and  the  secu- 
rities for  other  portions  of  the  trust 
funds,  two  policies  of  assurance,  one 
on  his  own  life  for  20002.,  the  other 
on  the  life  of  his  father  for  3000/., 
inclosing  them  in  an  envelope  with  a 
memorandum,  that,  '^  in  the  event  of 
his**  (the  trustee's)  *' death,"  the 
amount  of  the  inclosed  policies  was 
to  be  applied  to  the  repayment  of 
iOOOL  borrowed  by  him  of  the  cestui 
que  trust  Six  years  afterwards  the 
trustee  became  bankrupt.  The  policy 
for  2000i  was  found  by  the  officer  of 
the  Court  of  Bankruptcy  inclosed 
with  the  memorandum  in  the  box, 
the  other  policy  having  been  paid  to 
the  bankrupt  upon  his  father's  death : 
— ffeld,  as  between  the  cestui  que 
trust  and  the  assignees  in  bank- 
ruptcy,— 

First,  that,  notwithstanding  the 
words  importing  contingency,  the 
memorandum  was  a  valid  declaration 
that  the  policy  was,  in  any  event, 
subject  to  the  trusts  of  the  settlement. 

Secondly,  that,  there  being  a  valid 
declaration  of  trust  by  the  sole  trus- 
tee, he  was  the  proper  person  to  be 
in  possession  of  the  policy,  in  other 
words  "the  true  owner"  within  the 
meaning  of  the  12  <b  13  Vict  c  106; 
and  he  being  also  in  the  reputed  pos- 
session of  the  property  when  the 
bankruptcy  took  place,  there  was  no 
separation  of  interests,  the  true  owner 
and  the  reputed  owner  were  the  same 
person,  and  the  125th  section  of  the 
Act  did  not  apply.  And  an  order 
was  made,  under  the  1 30th  section. 
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for  an  assignment  of  the  policy  to  the 
new  trustees  of  the  settlement  In 
re  The  Bankrupt  Law  Consolidation 
Act,  1W9,  560 

See  FiXTL'RES. 
Lapse,  1. 
Pastxebship,  2. 
Principal  A2n>  Agent. 

BASTARD. 

See  Legituiatidn. 

BELGIAN  LAW. 

See  JuBiSDicnoN. 

BENEFIT     BUILDING     SO- 
CIETY. 

In  any  proceedings  at  law  or  in 
fqnity  respecting  a  Benefit  Boilding 
Society,  the  primary  consideration 
for  the  Court  is,  that  the  legislature 
has  provided  a  cheap  and  summary 
mode  of  settling  any  question  con- 
cerning their  affairs  by  arbitration, 
with  the  intention  carefully  to  pro- 
vide that  these  societies  should  not 
be  subjected  to  expensiTe  litigation. 
The  object  of  these  societies  is  to  raise 
a  fund  by  means  of  which  the  mem- 
bers may  be  enabled  to  purchase  land 
or  houses.  The  mode  by  which  this 
is  to  be  done  is  by  investing  the  sub- 
scribed moneys  upon  veiy  advan- 
tageous terms  under  powers  given 
them  by  statute. 

Where  the  rules  of  such  a  society 
authorised  the  directors  to  invest  the 
funds  on  mortgages  for  ten  years  at 
any  rate  of  interest,  or  in  building  on 
or  improving  land  mortgaged  to  them, 
and  authorised  members  to  withdraw 
their  shares  upon  giving  a  certain 
notice,  and  provided  that  such  mem- 
bers should  not  be  liable  to  any  future 
fines,  but  should  be  entitled  to  receive 
the  net  amount  of  their  subscriptions 
paid  with  interest,  and  also  a  share 


of  profits,  but  no  time  was  specified 
for  making  soph  payments ;  and  the 
directors  had  power  to  pay  sndi 
claims  in  the  order  in  which  thej 
arose,  the  amount  payable  to  a  with- 
drawing member  having  been  referred 
to  arbitration: — Held,  that  it  was 
competent  to  the  arbitrator  to  con- 
sider, when,  consistently  with  the  doe 
prosecution  of  the  other  objects  of  the 
society,  such  payment  should  be  made, 
and  to  fix  a  time  for  such  payment 
accordingly. 

Hdd,  also,  that  a  Court  of  eqnitj 
had  no  jurisdiction  to  alter  the  award, 
unless  there  was  error  upon  the  &ce 
of  it,  or  it  was  shewn  to  have  been 
corruptly  obtained. 

Therefore,  where  a  principal  som 
and  interest  only  were  awarded,  the 
Court  would  not  calculate  whether 
the  amounts  were  correct  according 
to  the  rules,  or  whether  the  principal 
sum  included  profits  or  not  The 
award  directed  a  sum  to  be  paid  for 
costs,  which  the  arbitrator  had  no 
power  to  do,  except  by  a  rule  made 
after  the  member  had  given  notice  to 
withdraw : — Held,  that  this  part  of 
the  award  was  bad,  but  being  separ- 
able, it  did  not  vitiate  the  rest  Ar- 
milage  Y.  Walker^  211 

BONA  FIDES. 
See  Injunction,  1,  2. 

BOND. 
See  LixiTATioN  of  Actions  axd 
Suits,  l,  3. 
Municipal  Cobporation. 


CALLS. 
See  Lien. 

CANCELLING  DEED. 
See  SuRSTT,  1. 


CONVEYANCE. 


COPYRIGHT. 
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CHARITY, 

See  MoKTMAiN,  1,  2. 
Will,  12,  13. 

CHILDREN. 

See  Portion. 
Will,  Iff. 

CLIENT. 

See  SouciTOR,  1,  2. 

CODICIL, 

See  Will,  13, 

CONDITION. 
See  Will,  3. 

CONFIDENTIAL  COMMUNI- 
CATIONS. 

See  Production  op  Documents. 

CONSIDERATION. 

See  Married  Woman,  3. 
Surety,  2. 

CONSTRUCTION. 

See  Merchant  Shipping  Act,  1854. 
Settlement. 

Will,  4,  6,  7,  8,  9,  10,  11,  15, 
17. 

CONTRIBUTORY. 
See  PuBUC  Company. 

CONVERSION 
See  Mortgage,  1. 

CONVEYANCE. 

See  Jurisdiction,  2. 


CONVICT. 

A  pardon  granted  to  a  felon  under 
the  sign  manual  has  not  the  effect  of 
a  pardon  under  the  Great  Seal  The 
5  Geo.  4,  c  84,  a.  26,  protects  felons 
whose  sentences  have  heen  remitted 
by  the  Governor  of  the  penal  colony, 
in  the  enjoyment  of  property  sub- 
sequently acquired  by  tibiem,  not  only 
by  their  own  industry,  but  also  by 
other  means. 

So,  where  a  convict  who  had  re- 
ceived a  conditional  free  pardon  sub- 
sequently became  entitled,  as  one  of 
a  class  which  could  not  be  previously 
ascertained,  to  a  share  of  personal 
property  bequeathed  by  a  will  made 
long  before  the  date  of  his  conviction : 
— Hddy  he  was  entitled  to  retain  this 
share  against  the  Crown.  G<mgh 
V.  DavieSj  623 

COPYRIGHT. 

The  International  Copyright  Acts 
and  the  convention  with  France  and 
Order  in  Council  made  thereunder, 
do  not  exempt  authors  of  works  in 
Frcmce  claiming  copyright  in  this 
country  from  the  conditions  affecting 
authors  of  works  in  this  country. 

The  Order  in  Council  of  the  10th 
of  January,  1852,  providing  that 
French  works  must  be  registered  at 
Stationers^  Hall  within  three  months 
after  the  first  publication  thereof  in 
France,  "or,  if  such  work  be  pub- 
lished in  parts,  then  within  three 
months  after  the  publication  of  the 
last  part  thereof:" — Held,  that  a 
French  newspaper  published  weekly, 
and  not  intended  to  be  completed  in 
any  definite  number  of  parts,  must 
be  registered  within  three  months 
after  its  commencement,  ur,  if  it  had 
commenced  before  1852,  within  three 
months  after  the  date  of  the  Order 
in  Council 

Semble,  the  rcgistmtion  of  a  num^ 
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COSTS. 


ber  of  Bucli  a  periodical  in  1855,  long 
after  its  commencement,  did  not  ex- 
tend to  the  succeeding  numbers  the 
protection  of  the  International  Copy- 
right Acts. 

Neglect  to  register  on  the  part  oi 
the  oflSciBls  at  Slatumers'  Hall  pre- 
Tents  an  author  haTing  the  benefit  of 
the  statute  as  against  the  publia 
CasMdlY.Stif,  279 

COSTS. 

1.  Where  a  person  bound  by  a  cove- 
nant to  renew  a  lease  if  required,  "at 
the  costs  and  charges  in  all  things" 
of  the  lessee,  subsequently  devised 
the  land  in  strict  settlement,  and  died 
pending  the  arrangements  for  a  re- 
newal, leaving  the  first  person  en- 
titled to  an  estate  of  inheritance 
under  his  will  an  infant,  so  that  it 
was  necessary  to  institute  a  suit  in 
Chancery  to  obtain  a  renewal  of  the 
lease  : — Held,  that  the  costs  of  the 
suit  must  be  paid  out  of  the  estate 
of  the  covenantor,  because  it  had 
been  rendered  necessary  by  his  own 
act  done  subsequently  to  entering 
into  the  covenant  Wariham  v. 
Lard  Dacre,  ^87 

2.  Trustees  of  a  congregation, 
which,  by  the  terms  of  its  trust,  was 
to  be  in  connexion  with  the  Esta- 
blished Church  of  Scotland,  adopted 
the  opinions  of  the  Free  Church  of 
Scotland,  and  refused  to  retire  from 
the  trust.  They  were  ordered  to 
pay  the  costs  of  the  appointment  of 
new  trustees.  Attorney-General  v. 
Murdoch,  571 

See   Agreement. 

Injunction,  2. 

Landlobd  and  Tenant. 

Mebchant  Shipping  Act,  1854. 

Practice,  4. 

Security  for  Costs, 

Sougitor,  1. 

Trustee  Relief  Act,  1,  2. 

Will,  9,  13. 


creditobs*  deed, 
cost  book  system. 

See  Public  Comfaiiy. 

COYBNANT. 

See  Costs,  1. 

Injunction,  5. 
Landlord  and  Tenant. 
Settlehent. 

CRASSA  NEGLIGENTIA. 
See  SoucnoB,  1. 

CREDITORS. 
The  provision  of  the  2  &  3  Yic*. 
c.  11,  &  4,  that  aU  judgments  shaU, 
after  the  expiration  of  five  years 
from  the  entry  thereof,  he  null  and 
void  against  lands,  tenements,  and 
other  hereditaments  as  to  croditora, 
unless  re-registered  within  five  years 
before  the  right  of  such  creditor* 
accrued,  refers  only  to  creditors  who 
have  some  right  or  interest  in  such 
lands,  tenements,  or  hereditaments^ 
as,  for  example,  by  virtue  of  a  cre- 
ditors' decree,  directing  a  sale  of  such 
property. 

Creditors  of  a  deceased  debtor 
have  not,  otl  his  death,  a  right 
against  his  leasehold  property,  in  the 
hands  of  his  executor  or  administrar 
tor,  within  the  meaning  of  this  Act. 

Qiuere,  if  they  have,  even  after  a 

creditors'  decree,  any  such  right  in 
the  specific  chattels  of  the  deceased 
debtor,  unless  the  decree  directa 
them  to  be  sold  for  the  benefit  of  the 
creditors. 

In  re  Ferrin,  2  Dru.  &  War.  147, 
distinguished     Simpson  v.  Morley, 

See  Lapse;  1. 

CREDITORS'  DEED. 

1.  A  creditor  assigned  property,  by 
deed,  to  trustees  upon  trust  to  sell, 


CREDITORS'  DEED. 


DISCRETION. 
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and  apply  the  dear  proceeds  Id  pay- 
ment of  the  debts  owing  by  him  to 
such  of  his  creditors  as  shonld,  be* 
fore  a  oertain  day,  execute  the  deed, 
and  the  surplus,  if  any,  to  the  assig- 
nor ;  and  the  deed  contained  a  re- 
lease by  the  creditors.  The  assignor 
and  the  trustees,  who  were  also  cre- 
ditors, executed  the  deed  at  once. 
No  other  creditor  executed  before 
the  stipulated  day,  but  notice  of  the 
deed  was  given  to  them  all,  and  they 
forbore  to  sue,  and  iiffceen  years  af- 
terwards some  were  permitted  to  ex- 
ecute,— ^the  trustees  meanwhile  hav- 
ing taken  possession  of  and  sold  part 
of  the  property : — Held^  that  the 
deed  was  binding  on  the  assignor, 
and  that  the  creditors  were  entitled 
to  have  the  trusts  of  it  carried  into 
effect.     Nicholson  v.  Tutin,  18 

2.  A  creditors'  deed  contained  a 
proviso,  that  such  creditors  as  should 
not  execute  or  assent  in  writing  to 
the  deed  on  or  before  a  certain  day, 
or  within  such  further  time,  not  ex- 
ceeding thirty  days,  as  the  trustees 
should  appoint,  should  be  excluded 
from  the  benefit  of  the  deed.  The 
trustees  issued  an  advertisement, 
which  stated  their  power  of  extend- 
ing the  time  for  execution.  The 
debtor  owed  his  son  a  large  sum  of 
money.  The  son  was  in  America  at 
the  date  of  the  deed.  A  solicitor 
who  had  acted  for  him  when  in  Eng- 
land, on  the  last  day  for  execution, 
wrote  to  the  trustees  on  behalf  of 
the  son,  signifying  his  assent  to  the 
deed.  Subsequently  he  received 
from  the  son  a  power  of  attorney  to 
execute  the  deed ;  and  before  the  end 
of  the  period  for  which  the  trustees 
might  have  enlarged  the  time  for  ex- 
ecuting the  deed,  he  applied  to  them 
to  permit  him  to  execute  on  behalf 
of  the  son  : — BM^  that  the  son  was 
entitled  under  these  circumstances 
to  the  benefit  of  the  deed,  because  it 


was  the  duty  of  the  trustees  to  en- 
large the  time,  so  as  to  allow  his  at- 
torney to  execute  the  deed.  Ihmch 
V.  Kent,  1  Vem.  260,  observed  upon. 
Raworik  v.  Parker ,  163 

CROSS  SUIT. 
See  PmLcncB,  3. 

CUSTOM  OF  LONDON. 

See  Will,  9. 

CY  PRE8. 
See  Will,  12. 

DAMAGES. 
See  iKjuKcmoN,  3, 

DECLARATORY  DECREE. 
See  JuBiSDiCTiON,  2. 

DEL   CREDERE. 
See  Principal  and  Aoeht. 

DEMONSTRATIVE  LEGACY. 

See  Will,  13. 

DEVASTAVIT. 

See  Limitation  of  Actions  and 
Suits. 


DIRECTORS. 

See  iNJUNcmoN,  4. 
Pleading. 


DISCLAIMER. 

See  Election. 

DISCRETION. 
See  Power  of  Sale. 
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EXECUTOB& 


FARMING  STOCK 


DOMIOIL. 

See  LEomMATiox, 

ELECTION. 

Devise  of  residtuuy  real  estate  in 
lieu  and  dischaige  of  all  debts  due 
from  testator  to  devisee.  Devisee 
dies  intestate  three  days  after  tes- 
tator:— HM^  as  between  the  heir 
and  personal  representative  of  the 
devisee,  that,  it  not  being  manifestly 
for  the  disadvantage  of  the  devisee 
to  retain  the  devised  estate,  the 
Court  oonld  not  presume  a  disclaimer 
by  her — consequently  her  heir  was 
entitled  to  the  estate,  and  debts 
claimed  by  her  administrator  as  due 
to  her  from  the  testator  were  dis- 
charged. 

But,  semhle,  had  it  been  manifestly 
for  the  disadvantage  of  the  devisee 
to  retain  the  estate  upon  the  terms 
proposed  by  the  testator,  the  Court 
might  have  presumed  a  disclaimer. 
Harris  Y.  Watkins,  473 

ESTOPPEL. 
See  Marrtrp  Woman,  SL 

EVIDENCE. 

See  Jurisdiction,  2. 
MonoN  for  Degree. 
Practice,  2. 
pubuc  compaity. 
Solicitor,  1. 

Specific  Performance,  L 
WiUii  12,  18, 

EXCEPTIONS. 
See  Practice,  1,  3. 

EXECUTORS. 

See  Practice,  o. 
Will,  3, 


EXECUTOR  DB  SON  TORT. 

See  JxTMSDicnoir. 

BXECUTORT   BEQUEST. 
See  Lapse,  2. 

EXONERATION. 
See  Abministratiok, 

FELON. 
See  Convict. 

FARMING  STOCK 
Farming  stock  and  implemeiite  of 
hushandry  are  not  things  que  ipn 
usu  oonsumuutur,  and  theoneforo  ft 
gift  of  them  for  Ufe  does  not  ocwfer 
on  the  legatee  for  life  theabaolote 
interest  in  them. 

A  farmer  bequeathed  finning 
stock  and  implements  of  hnsbandij 
and  residuaiy  real  and  peisMisl  es- 
tate to  trustees,  upon  trust  to  per- 
mit his  wife  to  have  the  full  benefit 
and  enjoyment  of  the  same  for  life, 
and  then  to  sell  them,  and  divide  the 
proceeds  among  his  children.  The 
widov,  after  the  testator  s  death, 
with  the  assistance  of  her  aon,  who 
was  one  of  the  trustees  and  a  leg**^ 
in  remainder,  carried  on  the  testitor* 
jEBom,  and  took  additional  land  to 
fiurm  on  lease  in  the  name  of  her  boo* 
On  the  death  of  the  widow :— ^e^ 
that  the  lease  of  the  additionslM 
and  the  stock  thereon,  beloogod  to 
her  estate,  and  the  stock  on  tho<ai- 
ginal  farm,  to  the  estate  of  her  hui- 
band. 

Held,  that  the  son  was  bailiff  of 
the  widow;  and,  on  his  making  a 
claim  to  be  beneficially  entitled  to 
the  additional  land  and  the  «toj* 
thei*eon,  which  was  not  aupported  by 
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any  evidence  proving  a  gift  of  it  to 
or  a  pQTchaie  by  him,  £e  was  made 
to  paj  the  costs  occasioned  hj  such 
claun ;  but  an  inquiry  was  directed 
whether  any  and  what  sum  was  pro- 
-pev  to  be  allowed  him  as  baili£ 
Groves  V.  Wright,  347 

FIXTURES. 

Mortgage  by  two,  described  in  the 
deed  as  copper  roller  manufacturers, 
reciting  a  conveyance  to  them  of 
land,  and  mills  or  factories,  in  a 
manufacturing  town,  as  tenants  in 
common  in  fee,  and  that  they  were 
carrying  on  business  at  the  said  mills 
or  factories  qa  copper  roller  manu- 
facturers, and  in  such  capacity  had 
lately  fl&xed  to  or  placed  upon  the 
kmd,  mills,  or  factories,  a  steam 
engine  and  boilers,  together  with  a 
large  quantity  of  mill-gear  and  mill- 
wright work,  and  granting  the  land, 
mills,  or  factories,  and  hereditaments 
oomprised  in  the  recited  conveyance, 
to  the  use  of  the  Plaintifls  in  fee, 
subject  to  a  proviso  for  redemption  : 
— Ileld,  as  between  the  Plaintifis 
and  the  mortgagor's  assignees  in 
bankruptcy, — 

First,  that,  assuming  it  possible  to 
distinguish  between  the  case  of  ma- 
diinery  placed  upon  land  for  the 
pturpose  of  trade  or  manufacture  as 
cotUateral  to  and  independent  of  the 
use  and  enjoyment  of  the  land,  and 
that  of  machinery  placed  upon  land 
for  the  purpose  of  better  and  more 
profitably  enjoying  the  land  (as  to 
which  qzuBre),  the  recitals  shewed 
that  this  was  a  case  of  the  latter 
description ;  and  although  the  means 
of  the  proposed  use  and  enjoyment 
of  the  lana  was  manu&cture  or  trade, 
all  articles  fixed  to  the  freehold, 
whether  by  screws,  solder,  or  any 
other  permanent  means,  or  by  being 
let  into  the  soil,  partook  of  the  na- 
ture of  the  soil,  and  would  have  de- 


scended to  the  heir  along  with  and 
as  part  of  the  «oil  itseli 

Secondly,  that  the  mere  grant  of 
the  land,  following  upon  the  pre- 
ceding recitals,  was  suf&cient  to  pass 
all  articles  so  fixed,  and  that  a  sub- 
sequent enumeration  of  certain  of 
such  articles  did  nob  rebut  the  in- 
ference that  all  articles  so  fixed 
passed  by  the  mere  grant  of  the 
land,  as  fonning  part  of  the  freehold. 

And,  sembky  that  the  same  result 
would  have  attended  an  assignment 
of  the  land,  had  the  mortgagors  been 
mere  termors. 

Examination  of  the  authorities 
upon  this  subject,  and  a  dictum  in 
HeUawdl  v.  Eastwood  (6  Exch.  313) 
observed  upon.  The  principle  upon 
which  the  rule  of  law,  that  fixtures 
pass  with  the  soil,  is  relaxed  in  favour 
of  trade,  has  no  application  where 
the  parties  who  aflix  the  machinery 
are  themselves  owners  in  fee  of  the 
soil. 

Thirdly,  that  the  mortgage,  al- 
though it  comprised  all  fixtures  then 
or  thereafter  to  be  placed  on  the 
land,  and  contained  a  covenant  not 
to  remove  any  of  the  particulars 
granted  by  the  mortgage  without  the 
permission  of  the  mortgagees,  was 
not  an  act  of  bankruptcy,  it  appear- 
ing that  the  mortgagors  had  other 
property,  that  the  mortgage-money 
was  actually  advanced,  and  that  the 
transaction  was  clear  of  fraud. 

Fourthly,  that,  the  fixtures  pass- 
ing by  the  grant  of  the  land,  the  Act 
for  the  Registration  of  Bills  of  Sale 
(17  &  18  Vict  c.  37)  could  have  no 
application. 

Fifthly,  articles  standing  merely 
by  their  own  weight  are  not  "fix- 
tures.** 

But  where  part  of  a  machine  is  a 
fixture,  and  another  and  essential 
part  of  it  is  moveable,  the  latter  also 
will  be  held  "  a  fixture.**  Mather  v. 
Fraser,  536 
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FRAUD. 

5100  AnOIHTIfXVT. 

MoBncAJor,  2. 

FRENCH  LAW. 
See  Legitimatiok. 

GENERAL  WORDS. 
See  Aj>vowHa!is  Affbtdaht, 

JUBISDICnOMy  2. 

HEIR. 

See  Adjonistratiok. 
EuEcnoK. 
Will,  5,  17. 

HUSBAND  AND  WIFE 
See  LiEBT. 

Married  Woican. 
Settlejient. 

INFANT. 

When  a  father  has  entered  upon 
the  estate  of  his  infant  children,  the 
presumption  is,  that  he  entered  as 
their  guardian  and  bailiiOr,  and  there- 
fore the  Statute  of  limitations  does 
not  begin  to  run  against  the  children 
tmtil  thej  attain  twentj-one,  and 
from  that  time  at  least  a  child  has 
twenty  years  within  which  he  may 
recover  possession: — Semble,  entty 
by  a  stranger  might  not  have  this 
effect 

If  the  father  retain  possession  af- 
ter the  children  attain  twenty-one, 
such  possession  will  be  considered  to 
be  continued  in  the  character  in 
which  he  entered,  so  that  an  account 
will  be  directed,  not  from  the  filing 
of  the  biU,  but  if  necessary  from  the 
time  of  entry. 

In  an  adverse  suit,  in  the  nature 
of  an  ejectment  suit,  against  a  person 
in  no  fiduciary  relation  to  the  Plain- 
tiff, this  account  is  only  directed  from 


the  time  of  filiAg  the  bUL     21^omM 
V.  Tfiomae,  79 

See  Sbcuritt  tor  Cobtb. 
Will,  3. 

INJUNCTION. 

1.  Certain  music  publiahers  haraig 
adapted  originaL  worda  to  an  old 
American  air,  which  was  re-tiranged 
for  them,  gave  to  the  song  so  aam- 
posed  the  name  of  **  Minnie,"  and 
procured  it  to  be  sung  by  MaH^m^ 
Anna  Thilion — a  popular  singer — at 
M.  JuUien's  Concerts  in  Zcmc&m;  and 
when  it  had  by  that  means  become  a 
&vourite  song,  they  published  it  with 
a  title  page^  containing  a  picture  of 
the  singer  who  had  brotnght  the  song 
into  notice,  and  the  words  "  Minnie, 
sung  by  Msbdame  Anna  TMBon  and 
Miss  Dolby  at  JuUien^e  Concerts, 
written  by  George  Linley,''  Aa : — 
Meld,  that  the  publishers  had  by 
these  means  obtained  a  right  of  pro- 
perty in  that  name  and  descriptian 
of  their  song  which  a  Court  of  equity 
woidd  restrain  any  person  from  in- 
fringing. 

Another  music  puUisher  subse- 
quently published  the  same  melody, 
with  different  words,  and  upon  the 
title  page  they  placed  a  simiiur  por- 
trait of  Madame  Anna  ThiUcn,  with 
the  words  ^'Minnie  Dale,  song  at 
JuBien's  Concerts  (and  always  en- 
cored) by  Madame  Anna  ThiUon; 
the  Music  composed  by  H.  S.  Tkotnp- 
80H^"  (fee.,  this  song  having  never,  in 
truth,  been  sung  by  Madame  Anna 
ThiUon  at  JuUMs  Concerta 

Heid,  that  this  was  apa^paUe  at- 
tempt to  induce  the  publm  to  beKeve 
that  the  song  so  publish^  was  the 
same  as  that  of  the  first  puhiithers; 
and  at  their  suit  an  injiinotwn  was 
granted  on  interlocutory  applioation 
to  restarain  this  or  any  other  suailar 
infringement  of  their  right  to  the 
name  and  description;  of  iiieirjKVig. 
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SemMe,  that  0udi  a  suit  should  be 
instituted  without  delay  after  dis- 
csoveiing  the  infrixigement.  Chappdl 
V.  Sheard,  117 

2.  The  Flaintifis  having  published 
a  song,  on  the  title  page  of  which 
'was  a  poitmit  of  Madame  Anna 
ThUkn^  and  ^e  words  ^  Minnie^ 
«ung  by  Madame  Anna  ThiUon  and 
Miss  Bolby  at  JuUien^s  Concerts, 
-written  by  George  LMey^  k^,  and 
tluB  song  having  become  very  popu* 
lar,  the  Defendwt  subsequently  pub- 
lished another  song,  consisting  of 
difierent  words  to  the  same  air  (in 
which  there  was  no  oopynghtY  with 
a  tiUe  page  on  which  was  a  different 
portrait  of  Madame  Anna  Thillon, 
copied  from  an  American  publication, 
and  the  words  '*Minnief  dear  Minnie, 
Madame  Anna  ThiUon  {"—Held,  that 
this  was  an  obvious  attempt  to  pass 
otf  the  Defendant's  publication  for 
that  of  the  Plainti^  which  had  ob- 
tained the  public  favour;  and  this 
attempt  was  restrained  by  an  inter- 
locutory injunction  without  imposing 
upon  the  parties  the  necessiiy  of 
tiying  the  right  at  law. 

Held  also,  that  the  words  <'  Wriir- 
ten  by  George  Lvfdey^  who  was 
^efly  known  as  a  musical  composer, 
on  the  title  page  of  the  Plaintiffis* 
song,  did  not  so  clearly  manifest  an 
intention  to  mislead  the  public  into 
the  belief  that  the  music  was  com- 
posed by  him,  as  to  deprive  the  Plain- 
tifib  of  their  right  to  the  injunction. 

Nor  did  the  entry  at  StaHumers^ 
HaU  of  the  music  as  well  as  the 
words  of  the  song,  although  the 
Plainti^  might  have  entered  only 
those  parts  of  the  publication  to 
which  they  had  an  exdusive  right. 

The  Defendant  could  not  escape 
Ms  liability  by  cautioning  his  shop- 
men to  explain  to  purohaaera  that 
his  soBg  was  not  the  same  as  the 
Plaintiffs*,  because  he  oovld  not  se- 


cure that  retail  dealers  purchasing 
from  him  would  give  the  same  in- 
formation to  their  customers. 

An  interim  injunction  having  been 
granted,  the  Defendant^  instead  of 
submitldng,  insisted  on  his  right  to 
continue  the  publication  of  his  song : 
— Heldy  that  he  must  pay  the  costs 
of  a  motion  against  him  to  continue 
the  injunction,  although  it  appeared 
that  no  application  had  been  made 
to  him  by  the  Plaintiffo  previously 
to  the  filing  of  the  bilL 

Another  part  of  the  Plaintiffs*  case 
being,  that  the  Defendant  had  pirated 
two  bars  of  music  which  had  been 
added  by  the  Plaintiffs  to  the  original 
air,  the  Court  refused  to  extend  the 
injunction  to  restrain  such  piracy 
until  the  &ct  had  been  established 
by  a  trial  at  law.  Chappell  v.  David- 
son, 123 

3.  Where  the  construction  of  a 
contract  is  clear,  and  the  breach 
clear,  it  is  not  a  question  of  damage; 
but  the  mere  circumstance  of  the 
breach  of  covenant  affords  sufficient 
ground  for  the  Court  to  interfere  by 
ii\)uncti<m. 

And,  eemble,  the  Court  may  so  in- 
terfere, whether  the  breach  has  or 
has  not  been  actually  committed, 
provided  the  Defendant  claims  and 
insists  on  a  right  to  do  the  act  which 
would  constitute  such  breach. 

Defendants  demised  to  Plaintiff  a 
plot  of  land,  one-half  of  an  adjoining 
brook,  a  cotton  mill,  reservoir,  and 
steam-engine  of  100-horse  power  on 
the  plot  of  land,  and  the  use  of  a 
weir  below  the  mill,  for  the  purpose 
of  holding  up  the  water  of  the  brook 
from,  the  weir  to  the  level  of  the  bed 
of  the  brook  at  a  bridge  above  the 
mill,  ''  and  the  free  use  and  enjoy- 
ment of  so  much  of  the  stream  of 
water  which  usually  flowed  down  the 
brook  adjoining  the  plot  of  land  as 
should  be  necessary  for  effectually 


788 


INJUNCTION. 


suppljing  iritli  water  and  worldiig 
the  said  steazn^engiiie,  or  any  other 
steam-engme  of  like  power  and  oapar 
city;**  and  ooTenantiad  not  to  con- 
struct any  other  weir  or  dam  be- 
tween the  weir  and  bridge,  and  for 
quiet  enjoyment  of  the  daniaed  pre- 
misea  according  to  the  tenor  of  the 
demise.  Shortly  afterwards  the  De- 
fendants erected,  a  little  below  the 
bridge  but  above  the  Plaintifrs  mill, 
a  new  cotton  mill  and  steam-engine, 
with  a  reeervcir,  which  drew  off 
water  from  the  brook  between  the 
Plaintiff's  reservoir  and  the  bridge, 
and  they  discharged  the  heated  wa- 
ter w^hich  they  had  used  for  their 
new  mill  into  the  brook,  whereby  on 
one  occasion  they  raised  the  tempera- 
ture of  the  water,  which  the  Plaintiff 
had  to  use  for  condensing  his  engine, 
from  57*^  to  6S^  All  the  engineerv 
ing  witnesses  agreed  that  every  addi- 
tional dc^pree  of  heat  above  41°  ren- 
ders water  less  fit  for  condensing 
purposes.  It  was  also  deposed  that 
on  another  occasion,  in  consequence 
of  the  increased  temperature,  the 
Plaintiff's  engine  worked  "  nearly 
half  a  stroke  per  minute  less  "  than 
the  usual  rate  of  twenty-eight  strokea 
per  minute. 

Upon  motion  for  a  decree,  the 
Court  granted  a  perpetiial  injunction, 
restraining  the  Defendants  from  dis- 
charging heated  water,  so  as  to  in- 
crease the  temperature  of  the  water 
which  the  Plaintiff  used  for  con- 
densing; being  of  opinion  that  the 
evidence,  exclusive  c^  tha^  as  to  the 
actual  diminuti<m  in  the  working  of 
the  engine,  shewed  a  material  inter- 
ference with  the  quality  of  the  water 
to  which  the  Plaintiff  was  entitled 
mider  the  demise ;  and  that  the  ques- 
tion whether  such  interfermee  was 
such  as  to  give  him  a  right  to  damages 
^ns  one  which  he  was  not  obliged  to 
tiy. 

But  so  nnich   of  the  motion  as 


sought  to  restrain  tiie  Defendants 
from  diverting  the  water  for  their 
new  mill,  was  directed  to  stand  over, 
upon  terms  of  the  Plaintiff  bringing 
an  action ;  the  Plaintiff  having  fbiled 
to  shew  that  he  had  ever  yet  been 
deprived  by  the  Defendants  of  the 
quantity  of  water  necessary  for  ef- 
fectually supplying  and  working  his 
engine,  although  it  appeared  from 
the  evidence  that  he  had  great  reason 
to  fear  that  he  would  be  so  deprived. 
Tipping  v.  EcJcerdey,  264 

4.  Applications  to  Parliament  on 
public  and  on  private  grounds  dis- 
tinguished:— ^the  latter  may,  in  a 
proper  case,  be  restrained;  the  for- 
mer cannot,  in  any  case,  be  restrained 
by  injunction. 

The  Defendants  (a  railway  com- 
pany) agreed  with  the  Plaintiffs  (alao 
a  railway  company)  not  to  apply  to 
Parliament  to  make  any  Une,  or 
branch  line,  connecting  the  Defend- 
ants* with  the  Plaintiff*  railway,  ex- 
cept a  certain  main  line  and  branches 
and  certain  deviations,  for  which-ap* 
plication  had  been  made  to  Parlia- 
ment by  the  Defendants.  And,  in 
consideration  of  the  premises,  the 
Plaintiffs,  who  had  previously  op- 
posed, agreed  to  support  the  De^ 
fendants'  application,  and,  if  required, 
to  petition  Parliament  in  its  favour. 
The  Plaintiff  performed  their  part 
of  the  agreement,  and  the  Defendants 
obtained  their  Act.  The  Court  re- 
fused to  restrain  the  Defendants 
frt>m  applying  to  Parliament  for 
power  to  make  a  further  deviation, 
on  ^e  ground  that  the  bill,  if  passed, 
would  be  ])assed  on  public  grounds, 
which  this  Court  could  not  try,  and 
with  full  knowledge  of  the  agree- 
ment; while,  if  rejected,  the  incon- 
venience of  opposing  the  bill  would 
be  compensated  in  damages  for  a 
breach  of  the  agreement,  assuming 
that  agreement  to  be  legal. 
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But  npi^  ti^e  queatiw,  whether 
Buclx  au  agreement  is  legal,  tJbe  Court 
expressed  no  opLoion. 

An  agreement  between  two  rail- 
way companies,  that  the  one  company 
will  not  carry  traffic  over  a  partiotdar 
portion  of  their  line,  held,  obUer,  not 
illegal. 

whether  an  agreement  by  th«  di- 
rectors of  one  railway  company,  that, 
in  return  for  being  entitled  to  carry 
traffic  over  their  iLxe  on  to  the  line 
of  ^mother  railway  company,  the  di- 
rectors of  the  first  company  will,  out 
of  the  assets  of  their  own  conipany, 
make  certain  payments  to  the  latter, 
is  or  is  not  void,  as  being  beyond  the 
powers  of  the  directors — Qiusre, 
Tfie  Lancaster  and  Carlisle  RaUtoay 
Company  v.  The  North  Western  Rail- 
wajf  Company,  293 

5.  In  a  case  resting  simply  upon 
covenant,  if  the  party  seeking  specific 
performance  be  entitled  in  possession, 
he  has  a  right  to  the  enjoyment  of 
the  property  modo  et  form&  according 
to  his  covenant ;  but  if  he  be  entitled 
in  remainder  only,  he  must  shew  that 
he  has  sustained  some  material  da- 
mage by  reason  of  the  breach  to  en- 
title him  to  relief  of  this  nature. 

Demise  of  land  for  999  years,  at  a 
yearly  rent  of  33Z.  odd,  and  covenant 
by  lessee  not  to  carry  on,  or  suffer 
to  be  carried  on,  in  any  building 
to  be  erected  on  the  premises,  any 
of  several  noxious  or  objectionable 
trades  and  employments^  "  or  any 
other  trade,  business,  or  employ- 
ment whatsoever,"  but  to  use  the 
premises  solely  for  private  dwelling- 
houses.  Lessor  died,  having  devised 
the  premises  to  one  for  life,  and  to 
the  PlaiBti£&  in  remainder.  De- 
fendant, as  sub-lessee,  carried  on 
uppfn  the  premises  a  school  for  girls, 
A  bill  for  an  injunction,  living  the 
tenant  for  life  (who  was  not  a  Plain- 
tiff), dismissed  with  costs,  upon  the 


groutid  that,  having  regard  to  the 
circumstance  that  the  Plaintiffs  were 
merely  entitled  in  remainder,  the  re- 
lief prayed  was  too  minute,  there 
being  no  case  of  waste,  but  only  a 
poasibiHty  of  the  respectability  of  the 
neighbourhood  being  in  some  measure 
affected;  and  the  argument  from 
aoquiescence  could  not  apply,  the 
Plaintiffii  having  no  right  of  re-entry. 
But  Juid,  obUer,  that  in  a  gross 
case,  e.  g.  a  noxious  trade,  an  injunc- 
tion would  have  been  granted,  al- 
though the  Plainti^  were  not  en- 
titled in  possession.  Johnstone  v. 
HaU,  414 

See  Landlord  aito  Tenant. 
Partnership,  2. 
Surety,  1,  2. 

INQUIRY. 
See  Married  Wokan,  L 

INSANITY. 
See  Partnership. 

INTEREST. 

See  LpuTATiON    of    Actions  and 
Suits,  3. 

JOINT  STOCK  COMPANY. 

See  Public  Company. 

JUDGMENT. 

See  Creditors. 

Municipal  Corporation. 
Partnership,  2. 

JURISDICTION. 

1.  An  En^gfishman  having  died  in- 
testate in  Btlgiumy  possessed  of  real 
and  personal  property  there,  his  bro- 
ther went  over  from  England  and 
obtained  representation  to  him  pur  et 
simple  which  by  the  Bdgiam  law  hn- 
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posed  opcm  hima  ponoaal obligAli^m 
to  pigr  aU  the  debts  of  ike  mtestate 
iadependenily  of  the  amount  of  the 
aHsets.  The  intestate's  Ixother  after- 
wards retunied  to  this  country,  but 
did  not  take  possession  of  any  pro- 
perty in  England  belonging  to  the 
intestate :  a  creditor  of  the  intestate 
obtained  letters  of  administration  to 
him  in  England: — HMy  that  he 
could  not  sue  the  intestate's  brother 
in  equity,  in  req>ect  of  the  personal 
liability  which  he  had  so  incurred, 
but  that  his  remedy  to  recover  his 
debt  was  at  law. 

Hddj  also,  that  the  intestate's  bro- 
ther, as  he  had  not  taken  possession 
of  any  of  the  EngUah  property  of  the 
intestate,  was  not  an  executor  de  son 
tort     Beaivan  y.  Lord  Hastings,  724 

2.  There  is  no  jurisdiction  in  the 
Court  of  Chancery  under  which  a 
Plaintiff  may  file  a  bill,  alleging  that 
he  has  a  good  legal  title  to  property 
of  which  he  is  in  possession  with- 
out any  interruption  of  his  enjoy- 
ment, but  that  the  Defendant  sets  up 
an  equitable  -claim  which  ought  not 
to  be  liinHmg  on  the  Plainti£^  be- 
cause he  acquired  his  legal  title  with- 
out notice  of  it^  and  (praying  no  other 
relief)  may  obtain,  in  such  a  suit,  a 
declaration  that  he  had  not  notice  of 
such  equitable  claim,  and  that  it  is 
not  binding  upon  him. 

The  50th  section  of  the  15  k  16 
Vict.  c.  86,  empowers  the  Court  of 
Chancery  ''  to  make  binding  declara- 
tions of  right  without  ^ving  conse- 
quential relief  only  in  cases  in  which 
tiiere  is  some  equitable  relief  which 
might  be  granted  if  the  Plaintiff 
chose  to  ask  f<Nr  it. 

In  order  to  enable  the  Court  of 
Chancery  to  rectify  a  settlement,  it 
must  be  proved  that  it  was  drawn  in 
its  existing  form  by  a  mistake  com- 
mon to  all  the  parties  to  it.  If  the 
evidence  be  such  as  to  make  it  doubt- 


ful whether  this  was  so  or  nat^  th/a 
utmost  that  the  Court  will  do  is  to 
direct  a  further  inquiry. 

The  lord  of  the  manor  of  E,,  which 
was  situated  in  ^e  parish  of  X.,  in 
the  county  of  if.,  being  entitled  also 
to  certain  other  real  estate  in  JT.,  not 
parcel  of  the  manor,  mortgaged  this 
last-mentioned  real  estate,  not  in- 
cluding the  manor,  to  ^.  Affaerwaxdsi 
by  a  deed  reciting  that  he  was  seised 
of  or  entitled  to  the  messuages,  land^ 
hereditaments,  and  premises  therein* 
after  intended  to  be  conveyed,  tub- 
jeet  tothemortgage  to  A,  he  conveyed 
to  B.  by  way  of  mortgage  all  the 
property  comprised  in  the  mortgage 
to  Ji.,  "  and  all  other  the  lands,  tene- 
ment8,and  hereditaments  in  thecouor 
ty  of  M.,  whereof  or  whereto "  the 
mortgagor  "  is  seised  or  entitled  for 
any  estate  of  inheritance:" — ffdd, 
that  the  manor  of  JT.  was  not  inciud- 
ed  in  this  mortgage  to  £.  EooJoe  v. 
Lord  Kensington,  753 

See  Benefit  BciLDDro  SodBrr. 
Injunction,  4. 
Surety,  1. 

LACHES. 

See  Public  Cokfant. 
Unbub  Influbno& 

LANDLORD  AND  TENANT. 

A  lease  was  granted  of  copyhold 
houses  and  lands  in  Ifondon,  for 
twenty-one  years,  subject  to  a  small 
rent,  and  to  the  usuid  covenants  to 
repair,  insure,  dro.,  with  the  usual 
proviso  for  re-entiy  on  breach  of  any 
of  the  covenants;  and  ako  a  covenant 
by  the  lessor,  provided  the  rent  should 
have  heenpaidand  the  covenaaUs  kep^ 
at  the  request  in  writing  of  the  les- 
see, to  procure  from  the  lord  of  the 
manor  a  license  to  demise  the  pre- 
mises for  the  further  term  of  twenty- 
one  years,  and  sojrom  time  to  timCf 
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pr<mded  suek  request  shoiM  he  given 
CM  aforeeaid:  and,  on  obtaining  such 
license,  to  grant  a  new  lease  with  the 
same  oovenants,  including  the  cove- 
nant f>r  renewal  Sabsequently,  the 
lease  was  renewed  on  the  expiration 
of  the  term,  by  a  new  lease  for 
'twenty-one  years  containing  similar 
ooTcnants.  The  lessee  expended  mo- 
ney btL  the  premises,  and  the  value  of 
the  property  was  much  increased 
The  covenants  in  the  renewed  lease, 
to  repair  and  to  insure,  were  broken, 
and,  at  the  end  of  the  renewed  term, 
the  landlord,  on  account  of  the  breach 
of  the  covenants,  refused  again  to  re- 
new, and  brought  an  action  of  eject- 
ment : — Heidy  that  a  Court  of  equity 
would  not  compel  the  landlord  to  re- 
new, nor  restrain  him  from  ejecting 
the  lessee. 

Held,  that  the  construction  of  the 
covenant  for  renewal  in  the  first 
lease  was  not,  that  in  future  leases 
the  renewal  was  to  be  on  request 
only,  whether  the  lessee's  covenants 
liad  been  performed  or  not,  because 
it  provided  that  the  renewed  lease 
should  contain  a  like  covenant  for 
renewal 

As  the  case  was  one  of  great  hard- 
ship on  the  lessee,  and  the  question 
had  not  before  arisen  in  the  case  of  a 
lease  with  a  covenant  for  perpetual 
renewal,  the  Court  dismissed  tliebill 
without  costs.     /o6  V.  Banister,  374 


LAPSE. 

1.  A  testator,  who  had  been  bank- 
rupt, and  had  obtained  his  certificate 
thirty  years  before  the  date  of  his 
will,  directed  by  his  will  that  all  his 
debts  should  be  pud,  including  the 
debts  proved  and  not  paid  in  f\ill  in 
the  bankruptcy,  and  directed  his  ex- 
ecutors to  pay  to  the  official  assignee 
in  the  bankruptcy,  in  trust  to  pay  all 
enich  creditors,  so  much  money  as 
would  make    the  dividend  in  the 


bankruptcy  equal  to  20^.  in  the 
pound  i-^ffeid,  that  the  benefit  there- 
by intended  to  be  conferred  on  a  cre- 
ditor did  not  lapse  by  his  death  in 
the  testator's  lifetima  In  re  Sower- 
by*s  Trust,  630 

2.  If 'there  be  an  executory  be- 
quest of  personalty  depending  either 
upon  the  determination  of  a  preced- 
ing limited  interest,  or  upon  a  colla- 
teral event  defeating  an  interest  pre- 
viously given,  and  such  limited  inter- 
est determine,  or  such  collateral  event 
happen  during  the  lifetime  of  the  tes- 
tator, the  executory  bequest  does  not 
lapse. 

Accordingly,  where  there  was  a 
bequest  to  the  testator's  five  daugh- 
ters of  6000/.  each,  to  be  invested  by 
the  executors  within  seven  years 
from  the  testator's  death,  '*  in  tnist 
for  them  or  their  children,  but  if  any 
of  my  said  daughters  shovld  die  leav- 
ing no  issue,  then  the  share  or  portion 
so  invested  shaU  be  divided  amongst 
those  who  ham  issue,  share  and  share 
alike,  as  they  arrive  at  the  age  of 
twenty-one  years;  and  if  only  one, 
the  whole  to  go  to  that  one  only." 
One  daughter  died  without  issue  in 
the  lifetime  of  the  testator : — ffeld, 
that  the  6000/.  given  to  her  passed 
by  the  gifb  over  to  those  of  the  tes- 
tator's daughters  who  w^re  living  at 
his  death,  and  had  issue  t^en  living, 
absolutely. 

ffeid,  also,  that  the  words  above 
printed  in  italics  onght  to  be  read  as 
though  in  a  parenthesis. 

Jffeld,  further,  that  as  the  estate 
was  sufficient  to  pay  t^em  at  the  tes- 
tator's death,  interest  must  be  paid 
upon  the  legacies  from  a  year  after 
the  testator's  deaths  the  direction  for 
investment  being  for  the  convenience 
of  the  estate,  and  not  for  the  benefit 
of  the  residuary  legatee.  Vnvrley  v. 
Winn,  700 

See  Will,  1,  16. 


792 


LIMITATION  OF  ACTIONS  AND  SUITS. 


LATENT  AMBIGUITY. 

See  Will,  18. 

LEASE. 

See  Costs,  1» 
Injunction,  5. 
Landlord  and  Tenant. 

.       LEGAL  ESTATE. 
See  MoBTGAOE,  L 

LEGITIMATION. 

A  domiciled  Englishmcm,  being 
the  putative  father  of  an  illegitimate 
child,  bom  in  Frcmce  of  a  French 
woman,  and  afterwards  becoming 
domiciled  in  Frcmce,  cannot,  on  his 
subsequent  marriage  with  the  mother 
of  the  child,  legitimatise  the  child 
under  the  provisions  of  the  French 
law,  so  as  to  enable  it  to  share  in  a 
bequest  to  his  children  contained  in 
the  will  of  a  person  in  Fngland. 

The  reasons  for  this  are — 

1.  That  marriage,  being  a  personal 
contract,  is  like  other  personal  con- 
tracts regulated  by  the  law  of  the 
domicil  of  the  party, 

2.  That  the  law  of  the  domicil  of 
the  putative  father  attached  to  the 
child  at  its  birth,  and  by  that  law 
its  bastardy  was  indelible.  > 

3.  That,  by  the  law  of  Franoe,  a 
bastard  cannot  afterwards  be  made 
legitimate,  i^  at  the  time  of  its  oon- 
ception,  the  parents  were  incapable 
of  oontmcting  to  legitimatise  the 
child  after  its  birth,  and  a  domiciled 
Englithman  could  not  bind  himself 
by  such  a  contract. 

4.  That,  by  the  law  of  Frtmce,  a 
bastard  can  never  be  made  legitimate 
if  it  is  uncertain  who  was  the  father : 
and  a  domiciled  Englishman  by  the 
law  of  this  country  cannot,  for  civil 


purposes,  be  more  than  the  pukUive 
father  of  a  bastard  child.  In  re 
Wrigh£»  Trust,  595 

LIEN. 

Where  the  calls  on  new  shares, 
allotted  to  trustees  of  a  marriage 
settlement,*  in  respect  of  original 
railway  shares,  held  by  them  upon 
the  trusts  of  the  settlement,  had 
been  paid  out  of  the  wife's  separate 
income : — HeUi,  that  stock,  pur- 
chased with  the  proceeds  of  the  sale 
of  such  new  shares,  was  subject  to 
the  trusts  of  the  settlement  as  cor- 
pus, and  that  the  wife  had  a  lien  for 
the  amount  so  paid  for  caUs,  by  ana- 
logy to  the  case  of  tenant  for  life 
advancing  money  for  fines  payable 
on  renewal  of  leaseholds.  Eouiey  t. 
Unwin,  138 

LIMITATION  OF  ACTIONS 

AND  SUITa 
1.  A.  executed  a  money  boi^d, 
binding  himBelf  and  his  heirs,  and 
died  in  1794,  leaving  B.,  his  heir  and 
executor,  to  whom  real  and  personal 
assets  devolved,  sufficient  to  satisfy 
the  bond.  B,  paid  interest  on  the 
bond  during  his  Hfa  He  died  in 
1813,  leaving  his  widow  C.  his  exe- 
cutrix and  general  lega^  and  de- 
visee. C.  paid  interest  on  the  bond 
down  to  February,  1817.  In  May 
following,  she  married  Z>.,  who  paid 
the  interest  and  part  of  the  principal 
due  on  the  bond  during  the  cover- 
ture, which  was  determined  in  June, 
1834,  by  the  death  of  (7.,  and  he 
afterwards  paid  the  interest  down  to 
his  own  death.  (7.  by  wiU,  under  a 
power  of  appointment,  gave  to  J9.  a 
life  interest  in  her  real  estate,  and 
he  took  out  administration  to  her 
with  her  will  annexed.  D,  died  in 
May,  1852,  leaving  E.  his  executor. 
Subsequently,  the  bond  creditor,  took 
out  administration  de  bonis  non  to 
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A,,  B.y  and  C.^  and  filed  a  bill 
against  £,  and  the  deTiaees  of  C, 
seeking  to  obtain  payment  out  of 
the  real  and  peraonal  estate  of  C, : — 
Held,  that  the  claim  of  the  bond  cre- 
ditor against  (7.  personally  was  a 
claim  on  simple  contract  only  as  for 
a  devastavit,  and  was  therefore  barred 
by  lapse  of  time.  Thome  v,  K-err,  54 

2.  In  1824,  A,,  and  j9.  as  his 
snrety,  oovenantedto  payananntdty 
for  ninety-nine  years  j  and  A.  granted 
lands,  to  which  he  was  entitled  in 
remainder  expectant  upon  the  de- 
cease of  the  surviTor  of  two  tenants 
for  life,  to  a  trustee  for  500  years, 
upon  trust,  in  case  the  annuity  should 
be  in  arrear  for  a  month,  and  either 
before  or  after  the  decease  of  the 
sorviTing  tenant  for  life,  to  sell  for 
the  purpose  of  raising  the  arrears  of 
the  annuity,  and  securing  future 
payments.  B,  became  bai^mpt  in 
1827,  A,  in  1829.  The  last  payment 
in  respect  of  the  annuity  was  made 
in  1831.  Upon  bill  filed  by  the  an- 
nuitant in  1854,  one  of  the  life 
estates  stiU  subsisting  : — Held,  that 
the  Plaintiff  was  entitled  to  have 
the  lands  sold  for  the  residue  of  the 
term  according  to  the  trust,  and  to 
{Miyment  of  all  arrears. 

All  that  Hunter  t.  Nockdde  (1 
M'N.  <fe  G.  640)  determined  was, 
that,  in  a  suit  for  the  administration 
of  the  assets  of  a  grantor  of  an  an- 
nuity, the  annuitant  cannot  prove, 
as  a  personal  debt,  for  more  than  six 
years  arrears.  If  13ie  decision  went 
to  a  case  like  the  present,  it  is  over- 
ruled by  Cox  V.  Dolman  (2  De  G., 
M'N.  k  G.  592).     Snow  v.  Booth, 

132 

3.  A  bond  debt,  by  which  the 
heir  is  bound,  is  not  a  debt  ^'  charged 
upon  or  payable  out  of"  land  within 
sect  40  of  3  k  4  Will  4,  a  27 ;  but 
an  action  upon  it  is  simply  a  per- 
sonal aetion,  and  is  barred  by  3  2ic  4 
Will.  4,  c.  42. 


Consequently,  it  is  barred  by  the 
lapse  of  twenty  years,  unless  such  an 
acknowledgment)  by  writing  or  part 
payment,  has  been  in  the  meantime 
made  by  the  party  liable,  or  his 
agent,  as  is  required  by  the  5th  sec- 
tion of  the  latter  statute. 

This  section  reserves  the  right  of 
action  against  the  person  making 
such  acknowledgment  only,  and  does 
not  simply  rebut  the  presumption  of 
satisfaction  and  leave  the  bond  in 
force,  as  it  would  have  been  under 
the  old  law  when  such  presumption 
was  rebutted.  Therefore,  payment 
of  interest  within  twenty  years  by 
the  tenant  for  life  of  the  obligoi^s 
real  estate,  did  not  keep  alive  a  right 
of  action  on  the  bond  against  per- 
sons entitled  to  such  real  estate  in 
remainder.     Roddann  v.  Morley,  336 

See  Infant. 

LIVING. 
See  Will,  15. 

MAINTENANCE. 

See  Will,  9. 

MANOR 
See  JuBiSDicmoN,  2. 

MARHIED  WOMAN. 

1.  If  a  wife  concurs  with  her  hus- 
band in  mortgaging  property  over 
which  she  has  a  power,  the  husband 
is  primarily  liable,  unless  the  wife 
received  the  money  for  her  separate 
use,  and  the  Court  will  direct  an  in- 
quiry as  to  this  &ct.  Thamae  v. 
Thomae,  79 

2.  Wife  entitled  for  life  to  income 
of  settled  property  for  her  separate 
Use,  without  power  of  anticipation. 
The  trustees  allowed  the  husband  to 
use  lOOOZ.,  part  of  the  trust  funds, 
for  four  years.     Shortly  after  which 
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period,  the  wife  separated  from  her 
husband,  and  then  for  the  fint  time 
daimed  interest  on  the  lOOCML  for 
the  four  years.  She  admitted  she 
had  allowed  her  husband  to  receive 
her  inoome,  so  long  as  he  behaved  to 
her  as  a  husband  ought  to  do  : — 
Hddj  that  the  wife  was  not  entitled 
to  the  interest  daimed.  Bowley  v. 
Uwwm,  138 

3.  A  devise  of  real  estate  to  A, 
for  life,  remainder  to  the  children  of 
A,  in  fee,  with  a  provision  for  sor- 
vivorship  and  accmer  in  case  of  the 
death  of  any  or  either  of  sach  chil- 
dren nnder  the  age  of  twenty-one 
years  and  without  iasne,  and  if  there 
shotdd  not  be  any  child  of  ^.y  or  if 
any  or  all  sach  children  should  die 
under  twenty-one  and  without  issue, 
a  devise  to  the  heirs  and  assigns  of 
A.;  although  A,  had  no  child  at  the 
date  of  the  will  or  at  the  death  of 
the  testator— iTieU,  that  the  gift  to 
the  heirs  of  A.  was  a  contingent  re- 
mainder. 

A.  was  a  manried  woman,  and 
during  her  coverture  she  and  her 
husband  settled  her  interest  under 
the  will  by  a  deed  dated  in  1840, 
and  which  was  acknowledged  pursu- 
ant to  the  Fines  and  Recoveries  Act, 
upon  herself  for  life,  remainder  to 
her  children,  and  if  none,  then  to 
her  husband  in  fee.  This  deed  re- 
cited the  will  accurately.  A,  died, 
never  having  had  children  : — Etddf 
that  her  heir  claiming  by  descent 
was  not  estopped  by  this  deed 

The  deed  being  expressed  to  be 
made  in  consideration  of  the  husband 
btdlding  houses  upon  the  land,  which 
he  afterwards  finished  : — Hddy  that 
it  was  a  settlement  for  valuable  con- 
sideration. 

Hddr—T^t  the  Fines  and  Reco- 
veries Act  has  not  removed  the  ina- 
bility of  a  married  woman  to  contract 
concerning    her    real  estate;     and 


therefore  HM — ^That  the  above- 
mentioned  settlement,  althou^^  for 
valuable  consideration,  was  not  a 
contract  which  could  be  enforced 
against  the  heir  of  the  married 
woman. 

The  husband  and  wife  afterwards 
mortgaged  the  property  under  a 
power  in  the  settlement.  S.j  the 
presumptive  heir  of  the  wife,  being 
aware  of  the  PlaintifiTs  intention  to 
lend  money  upon  such  mortgage  be- 
fore he  actually  did  so,  told  him  that 
the  husband  was  indebted  to  him  5., 
and  that  he  should  expect  to  have 
his  debt  paid  off  out  of  the  money 
which  the  Plaintiff  was  going  to 
lend,  and  that  he  doubted  whether 
the  husband  could  mortgage  the  pro- 
perty ;  but  S,  did  not  state  that  he 
had  any  interest  in  the  property,  or 
that  the  husband  and  wife  had  not 
power  to  make  the  mortgage: — 
Hddj  that  such  knowledge  of  and 
acquiescence  in  the  transaction  of 
the  mortgage  did  not  create  any 
eqtiity  against  S.  on  his  afterwaxds 
becoming  the  heir  of  A,,  all  parties 
at  the  time  of  mo^tring  the  mortgage 
being  in  possession  of  all  the  fiuts  of 
the  case,  and  the  mistake  being  a 
mistake  not  of  feet  but  of  law. 
CrqfU  V.  Middlekm,  194 

See  Sbcubity  for  Costs. 
Will,  14. 

MERCHANT  SHIPPINa  ACT, 
1854. 

The  Wilus  of  a  ship,  within  the 
meaning  of  the  Merchant  Shipjung 
Act,  1854,  (17  &  18  Vict  c  104, 
s.  504),  is  not  the  value  which  the 
owner  would  hare  set  upon  his 
ship  ;  nor  is  the  sum, for  which  the 
owner  may  have  recently  inanred 
his  ship  the  only  criterion,  although 
it  is  one  of  many  criteria,  of  its 
value  :  but,  under  ordinary  divum* 
stances,  and  with  the  exception  of  a 
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cue  where  there  is  no  market  lor  a 
ship  of  the  kind,  such  Talue  will  be 
taken  to  be  what  the  ship  would 
have  fetched  if  sold  immediately  be- 
fore her  loss. 

In  the  excepted  case  the  Court 
woold  aecertain  the  price  given  for 
the  ship,  and  the  subsequent  dete- 
rioration,— wmble. 

Shipowners,  being  under  a  con- 
tract to  replace  their  ship  imme- 
diately if  lost,  insured  her  for 
10,0001.;  two  months  after  which 
the  ship  was  lost : — Hdd,  ihat  they 
were  not  estopped  from  proving,  in  a 
suit  instituted  by  them  under  the 
514th  section  of  the  Act,  that  the 
value  of  the  ship,  at  the  time  when 
she  was  lost,  did  not  exceed  5900^ 

In  a  suit  instituted  by  a  ship- 
owner under  the  514th  section  of 
the  Merchant  flipping  Act,  1854, 
to  determine  the  amount  of  his  lia- 
bility in  respect  of  the  losses  there 
mentioned,  to  have  such  amount 
distributed  rateably  amongst  the 
several  claimants,  and  to  stop  actions 
at  law  in  relation  to  the  same  sub- 
ject-matter, there  being  no  adverse 
litigation  amongst  the  claimants 
themselves,  nor  any  other  special 
cjreumstance  occasioning  an  increase 
of  costs,  and  over  which  the  Plain- 
tiff has  no  control,  the  Plaintiff,  as 
the  party  eased  by  the  proceedings, 
pays  all  the  costs  of  all  claimants 
whose  claims  are  established^  includ- 
ing the  costs  of  actions  at  law  com- 
menced by  any  of  such  claimants, 
but  stayed  by  injunction  in  the  suit. 
The  Afiritxm  Steam  Ship  CompcmyY, 
Swofnzy  and  Kewnedy^  660 

MERGER 
See  Attendant  Terii& 

MIKES. 
See  PuHUc  CompInt. 


MISTAKR 
See  Mabried  Wokaic,  3. 
solicitob,  1. 
Specific  Pebfobicance,  1. 

MORTGAGE. 

1.  First  mortgage  to  IT.,  with  power 
of  sale,  and  declaration  of  trust  of 
residue  of  moneys  arising  from  the 
sal^  for  the  persons  entitled  to  the 
equity  of  redemption.  Second  mort- 
gage to  R,  l^ird  mortgage,  with- 
out notice  of  the  second,  to  H,^  who 
was  W.^a  solicitor,  and  as  such  had 
possession  of  the  deeds.  Afterwards, 
other  incumbrances.  Then  W,  died, 
having  devised  mortgage  and  trust 
estates  to  i7.,  and  appointed  him  and 
another  executors.  H.  sold  under 
the  power,  and  conveyed  the  mort- 
gaged estate,  paid  off  TT.'s  mortgage 
out  of  the  purchase-money,  and  re- 
tained the  balance.  Subsequently 
H.f  for  the  first  time,  had  notice  of 
i?.*«  mortgage  : — Heldy 

Firstf  that  E,^8  omission  to  give 
notice  did  not  give  priority  either  to 
J7.  or  to  a  subsequent  incumbrance!;^ 
who  gave  notice  before  E, ;  the  es- 
tate, though  subsequently  converted, 
being  real  estate  when  the  securities 
were  executed ;  and  to  real  estate 
the  rule,  as  to  notice  giving  priority, 
does  not  apply. 

SecoruUy,  that,  since  B,  was  not 
boimd  to  give  notice,  his  motives  for 
abstaining  from  giving  notice  were, 
in  the  absence  of  fraud,  immaterial; 
the  rule  being,  that  an  equitable  in- 
cumbrancer on  real  estate  is  not 
postponed  by  any  absence  of  activity 
in  asserting  his  rights,  except  such 
as  amounts  to  participating  in  fraud, 
or  to  constructive  fraud. 

Thirdly,  that  if  before  the  sale  E, 
had  the  legal  estate  in  the  premises 
(and,  as  to  part,  serMe,  that  he  had^, 
still,  having  since  parted  with  it,  his 
opportunity  of  using  it  as  a  tabula 


pfp! 


71)6 


MORTMAIN. 


ill  uaufragio,  to  protect  his  own 
charge,  was  gone ;  and  that  H.^  hav- 
ing, as  devisee  of  TT.,  paid  off  W?b 
mortgage,  held  the  surplus  upon 
trust  for  the  persons  entitled  to  the 
equity  of  redemption;  and  though 
he  might,  before  notice  of  i?.'#  mort- 
gage, have  paid  the  surplus  to  other 
subsequent  incumbrancers,  he  could 
not  be  heard  to  say,  he  had  appro- 
priated it  to  himself 

And  tlie  incumbrances  were  de- 
clared to  have  priority  according  to 
the  dates  of  the  instruments. 

Investigation  of  the  doctrine  as  to 
the  protection  afforded  to  an  incum- 
brancer by  means  of  the  legal  estate. 
Rooper  v,  ffarrUon,  86 

2.  A  mortgfLgor,  having  made  two 
successive  mortgages  of  his  estate  to 
different  pexaonf^  purchased  the  estate 
ftmn  the  first  mortgagee  under  a 
power  of  sale  contained  in  his  mort- 
gage, and  subsequently  granted  fur- 
ther incumbrances  to  other  persons, 
who  tad  notice  of  th^  seeond 'mort- 
gage/ Tlifi.pnTehase^moneyxiotbding 
sufficient  to  pay  off  the  fijest  md 
second  Toort^s^gea^^ffM,  that  the 
second  mortgagee  wto  entitled  to  a 
charge  upon  the  estate  for  the  defir 
oieney,  and  that  he  might,  obtain  a 
decree  of  foreclosure  against  the  mort- 
gagor  and  the  subsequent  mortgagees. 

QaearB^  whether  this  woiild  be  the 
ease  if  the  fsstate  had  been  sold  under 
the  power  to  a  stranger,  and  sub- 
sequently purchased  from  such  stran- 
ger by  the  mortgagor.  OUer  v. 
ZordTauocy  650 

See  ADMiNisTRATibJr. 

''    •      '  '■    PlXtUBES. 

'   'MAitiRria>  WoMAK,  1. 

•'NorriCEL- 

SotiorrcwR,  3. 
■   WltL,  10. 

MQRaMAIN.  ., 
1.  Bequest  of  personalty,  and  de- 


vise of  lands,  to  Defendants  as  joint 
tenants.     Bill  to  have  the  bequest 
and  devise  declared  void,  as  having 
been  made  upon  trust  for  and  to  the 
intent  that  Defendants  should  carry 
out  certain  charitable  purposes.    De- 
fendants, by  their  answer,  admitted 
that,  since  the  testator's  death,  ihey 
had  been  informed  and  ihey  believed, 
that)  on  the  occasion  of  making  his 
will,  the  testator  determined  on  dis^ 
posing  of  a  part  of  his  property  to 
persons  known  to  be  interested  in 
charitable  and  religions  oljeets^  and 
knowiiig  one  of  them  personaily,  and 
the  otb^  by  chaeactesy  he  made  io 
them  die  dernse  and  bequest  in  the 
bill  mentioned,  not  by  way  of  or  ao- 
companied  by  any  trusty  bat  merely 
with  that  degree  of -oonfidenoe  whioh 
a  knowledge  of  character  enables  a 
donor  to  have  as  to  the  probable  B^p- 
pUoation  or  use  of  a  gift;  and  tliat, 
at  the  testator's  request,  a  leAter  had 
been  wnttens  as  a  iedLetch^lor  him  to 
sign,  bnt  which  was  never  in  iaet 
signed  by  the  testatori  eKparessiag  hk 
oonfidenoe   that  Defwreiarita  inmld 
make  use  of  the  pioper^^  saoift  a 
way  ss  seemed  best  fitted  to  pvoB<Dle 
the  glory  of  Ood  and  the*  wttKars  of 
their  fellow  sinnets,  and  also  (express- 
ing that  it  was  the  testator's  intetft- 
tion  to  have  a{^»ropriated  the  pff«r- 
perty  to  charitable  pur^poees.     The 
Defendants  denied  that  they  had  evsr 
had  any  oommnnieation  .with  th^ 
■testator  about  his  will,  or  any  of  his 
intenticoMi  or  wishes,  with  jreqmst  to 
the  disposition  of  his  ]^roperty;  da- 
nied  that  they  had  ever  aooqited  0r 
reoognised,  or  acted  ott*the  ktttr.or 
its  oonttots;  and  said,  thsit  ikey  had 
always  believed,  aild  infitsted^'tlM 
they  were  entitled  to  hilldthe  pva- 
peH;y  fr^fronuanytodslwhatiMYair, 
said  ^  dispose  of 'it  in  aay  way  th^ 
tiuragiit  proper ;.  biilisdltdtldl;  that 
they  <toBsidared  itIwenkivbetipfQper 
fbrtb«m,.inia'dMei9  wl^ch  bim^to 
were  left  them  by  will  under  the  dr- 
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cumstances  stated,  to  use  those  bene- 
fits in  a  manner  which  would  be  ecu- 
aistent  with  the  character  and  pro- 
fessioiiy  in  consideration  of  which  they 
believed  they  were  selected  by  the  tes- 
tator to  receive  such  benefits : — Held, 
that,  the  stat.  7  Will  4  &  1  Vict. 
c.  26  preventing  the  Court  from 
looking  at  the  letter  in  which  the 
testator's  intentions  were  expressed, 
and  it  not  being  shewn  that,  during 
the  testator's  life,  there  was  any  bar- 
gain or  understanding  between  the 
testator  and  the  Defendants,  or  any 
communication  which  could  be  con- 
strued into  a  trust  that  they  would 
apply  the  property  in  such  a  manner 
as  to  carry  ^e  testator's  intentions 
into  effect,  the  devise  was  valid ;  and 
the  bill  was  dismissed  with  costs. 
WaUgravt  v.  TMs,  313 

2.  Testator  devised  real  and  per- 
sonal property  to  F,  and  the  Plain- 
tifis,  their  heirs,  executors,  <&c.  as 
tenants  in  common ;  and  by  a  memo- 
randum of  even  date,  addressed  to 
them  and  signed  by  the  testator,  but 
not  attested,  he  expressed  his  con- 
fidence that  they  would  appropriate 
the  property  to  charitable  objecta 

On  the  day  of  the  testator's  death 
the  will  and  the  memorandum,  which 
for  sixteen  months  had  been  kept 
secret  by  the  testator,  were  read  oveo: 
to  him  m  the  presence  ofF,,  by  a  so- 
licitor, who  was  in  attendance  at 
the  testator's  request,  communicated 
through  F,,  to  take  instruetioos  for 
a  codicil.  The  Plaintiffs  remained 
in  ignorance  of  the  existence  of  the 
memorandum,  and  of  its  contents, 
until  after  the  testator's  death  : — 
Held,  that,  with  respect  to  /*.,  the 
case  was  the  same  as  if  the  testator 
had  himself  oommfunicated  to  him 
the  contents  of  the  memorandum; 
and  that  F*$  silence  when  the  memo- 
randum-was read,  was  efjuinralent  to 
an  undertaking  on  his  pai*t  to  carry 


the  testator's  intentions,  as  therein 
expressed,  into  effect;  the  Court 
therefore  declared,  that  the  one- 
fourth  share  given  to  F.  was  affected 
by  the  trusts  of  the  memorandum, 
so  far  as  they  were  valid  ;  and  that 
such  trusts  were  invalid  as  to  real 
estate,  and  as  to  personal  estate 
affected  with  realty. 

But  hdd  also,  that  the  devise,  being 
to  F,  and  the  Plaintiffs  as  tenants  in 
common,  the  Plaintiffs  were  not 
affected  by  the  communication  of  the 
testator's  intentions  to  F.,  and  were 
entitled  to  the  remaining  three- 
fourths  as  tenants  in  common.  Tee 
V.  Ferris^  357 

MOTION  FOR  DECREK 
When  a  cause  is  heard  upon  a 
motion  for  decree,  the  Court  has 
power  to  order  the  hearing  to  atand 
over  to  prove  the  execution  of  a  deed. 
jRaworth  v.  Pa/rker,  163 

MUNICIPAL  CORPORATION. 

Judgment  upon  a  bond  given  by  a 
municipal  corporation  before  the 
passing  of  the  Municipal  Corporation 
Act  (5  A  6  Will  4,  a  76)  Held, 
under  1  A  2  Vict.  c.  110,  s.  13,  to 
operate  as  a  charge  upon  all  lands 
and  hereditaments  of  the  corporation, 
whether  acquired  before  or  after  the 
passing  of  the  Municipal  Corporation 
Act,  the  Court  being  of  opinion,  that, 
even  if  the  latter  statute,  standing 
aloiie,  would  have  prevented  the 
judgment-creditor  from  charging 
after-acquired  lands,  which,  sembU, 
it  woidd  not^  that  olojection  was  re- 
moved by  the  6  <fc  7  WilL  4,  c.  104, 
a  1;  and  that  the  power  by  that 
section  given  to  municipal  corpora- 
tions of  charging  their  lands  and 
hereditaments  for  securing  repay- 
ment and  satisfaction  of  any  debt 
contracted  by  them  before  the  passing 
of  the  Mumcipal  Cori>oration  Act,  is 
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a  power  which  they  might  ezereifle 
"  for  their  own  benefit^"  within  the 
meaning  of  1  <fe  2  Yict  a  110,  s.  13» 
the  wOTds  "for  his  own  benefit" 
meaning  no  more  than  "  for  his  own 
nse,"  "  not  as  a  trustee.** 

Observations  on  AmM  v.  Eidge 
ns  C.  B.  745).  Arnold  y.  The 
Mayor,  Aldermen,  ofnd  Bwrgeeeee  of 
the  Borough  of  Graveemul,  574 

NAME. 
See  iKJUvonoH,  1. 

NEWSPAPER 

See  COFTBIGHT. 

NEXT  OF  KIN. 

See  AnimnsTB^TioN. 
WiLL,n. 

NOTICE 

A  subsequent  mortgagee  of  an 
equitable  interest  in  a  share  of  resi- 
duazy  real  estate,  without  notice  of 
the  prior  mortgage,  does  not  obtain 
priority  over  the  former  mortgagee, 
by  first  giving  notice  of  his  security 
to  the  trustee  in  whom  the  legal, 
estate  is  vested;  notwithstanduig' 
that,  by  a  deed  of  arrangement,  made 
previous^  to  the  mortgages,  between 
the  mortgagor  wbA  tlie  oiher  persons 
interested  in  the  real  estate,  their 
interests  were,  treated  as  personal 
•state. 

But  it  is  otherwise  if  the  estate  is 
vested  in  the  trustee  by  a  devise  to 
him  in  trust  to  sell  and  to  divide  the 
proceeds  among  several  persons,  of 
whom  the  mortgagor  is  one,  and  the 
waottg^geB  are  of  the  mortgagor's 
Aare  in  such  proceeds;  beeouseuien, 
although  the  mortgages  maj  have 
been  made  before  any  sale  to^k  p^ade, 
the  subject  of  them  could  only,  as 
I'ogarded    the   mortgagor's  interest 


therein,  be  considered  a  chose  in 
action.    Lee  v.  HouteU,  53^1 

See  MoBTQAOB,  1. 

PUBUO  COMPAHT. 

NUISANCE 
See  Jxjjjixcnois,  5. 

OBDERS. 

1850,  Nov.  2,  Ordebs  16  A  17. 

See  PBAcncoi,  1. 

Teusteb  Relobt  Act,  1. 

ORNAMENTS. 
See  Wim  13. 

PARDON. 
See  Convict. 

PARENT  AND  CHILD. 
See  XJndub  IirFLUEir ex. 

PARLIAMENT. 
See  IwjTJWCTioH,  4. 

PARTIES. 

See  FTJUkJDJsa, 

PARTNERSHIP. 

1.  Motion  for  an  interim  injunction 
to  restrain  a  partner,  who,  six  months 
previously,  being  temporarily  of  un- 
sound mind,  had  attempted  to  com- 
mit suicide,  firom  interferiilg  in  the 
partnership  afiEkira,  revised,  the  evi- 
dence not  shewing,  that,  at  t^  time 
of  the  motion,  he  was  incompetent 
to  conduct  the  bumness  of  tlxe  part- 
nership aooording  to  the  part&eri^p 
articles.  And  a  motioii  in  a  oroas 
suit,  to  restrain  Defendants  in  such 
cross  suit  from  preventii^  thi^  '^"^^ 
nerwho  had  been  iiiMitf  fitom  ttana- 
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acting  the  busmess  of  the  paxtneiBhip 
as  a  partner  thereof,  granted. 

The  dreuQurtanoes,  that  the  con- 
duct and  state  of  mind  of  the  partner 
in  question  were  such  as  at  once  to 
destroy  the  confidence  of  the  other 
X>artner8»  and  to  induce  customers  to 
-withdraw  their  custom  &om  the  firm, 
and  that  the  mahidy  under  which  he 
laboured  might  as  easily  have  led 
him  to  attempt  the  life  of  one  of  his 
partners,  were  held  not  to  furmsh 
sufficient  ground  for  granting  the 
£rst  motion. 

Examination  of  the  authorities  on 
this  subject.  They  establish  these 
propositions : — 

1st.  Actual  insanity  of  a  partner 
is  not  in  itself  a  dissolution  of  the 
partnership,  but  there  must  be  a  de- 
cree for  dissolution. 

2ndly.  Such  a  decree,  notwith- 
standing actual  insanity  proved  to 
have  existed  before  the  filing  of  the 
bill,  will  not  be  made  in  a  disputed 
case  without  a  further  inquiry,  whe- 
ther, at  the  time  when  the  relief  is 
sought,  the  party  is  in  such  a  state 
of  mind  as  to  be  able  to  conduct  the 
business  of  the  firm  in  partnership 
with  the  other  members,  according 
to  the  articles  of  partnersliip. 

Semhle,  the  affirmative  of  this  issua 
would  then  lie  with  the  party  who 
had  been  of  unsound  mind. 

3rdly.  Insanity  existing  when  the 
relief  is  sought,  is  good  ground  for  a 
dissolution.     Anonymoufi,  441 

2.  The  power  of  a  solvent  partner, 
upon  the  bankruptcy  of  his  copart- 
ner, to  sell  the  partnership  property, 
is  gkvenhim  in  his  personal  capacity, 
to  enable  b^^p  to  wind  up  the  affairs 
of  the  paxtnership,  and  cannot  be 
.    tpsftsfecre^  byJiim.to  another,  either 
<by  a^signiAent^  of  ''  all  his  share  and 
.  in^rest*'  vx.  the  partnership,  or  by 
*■>  -axpq^ing  himself^  although  bona  fide, 
,  t9  ft  jpdgffiejit  wdey  which  all  such 


share  and  interest  is  taken  in  execu- 
tion. 

Where  partnership  goods  had  been 
taken  in  execution  upon  a  bon&  fide 
judgment  against  a  solvent  partner 
whose  copartner  was  bankrupt,  upon 
bill  filed  by  the  assignee,  an  injunc- 
tion was  granted  to  restrain  the 
judgment-creditor,  who  had  pur- 
chased all  the  share,  right,  and  in- 
terest of  the  solvent  partner  in  the 
goods,  and  had  subsequently  pro- 
fessed to  sell  the  whole  as  her  own 
property,  from  delivering  possession 
of  the  goods  to  the  purchaser. 

And  hdd,  that  the  Plaintifif  had 
not  deprived  himself  of  his  right  to 
this  injunction  by  his  own  miscon- 
duct,  in  violently  putting  the  De- 
fendant out  of  possession. 

Observations  on  the  rule  that  one 
tenant  in  common  cannot  maintain 
trover  against  another.  Fraser  v. 
Xer9hawy  496 

See  Agb£EMENT. 

Pbu^cifal  and  Agent. 

PERPETUITY. 

See  Power  of  Sale. 
Will,  9. 

PETITION. 

See  Trustee  Belief  Acrr. 

PLEADING. 

Liberty  to  sue  on  behalf  of  oneself 
and  other  persons  who  are  too  nume- 
rous to  be  brought  upon  the  record, 
is  dependent  neither  upon  the  dis- 
cretion of  the  Court,  nor  upon  the 
disposition  of  such  other  persons  to 
concur  in  the  suit. 

But  if  such  other  persons  have  an 
interest  which  might  be  afiected  in 
case  the  suit  were  allowed  to  proceed 
as  on  their  behalf  at  the  instance  of 
the  Plaintiff,  or  if  full  justice  cannot 
be  done  to  the  Defendants  vdthout 


SOD 


POUTION. 


POWER  OF  SALE. 


haying  all  such  persons  penonally 
upon  tlie  record,  the  Court  will  not 
allow  the  suit  to  proceed 

Bill  by  a  aixigle  shareholder  in  an 
abortive  eompauy  against  the  provi- 
sional directors,  pi^jiiig  the  common 
account.  Such  dijrectors,  being  en-< 
titled  under  the  deed  of  settlement 
to  full  ijidemnity  out  of  the  deposits 
in  respect  of  dil  costs,  charges,  and 
expenses  incident  to  the  underti^dng, 
had  niomed  to  all  the  shareholders 
pi9  a«t&  a  part  of  suck  deposits  :<«— 
ffM^  ^aiy  since  the  result  of  re- 
o^peobag  the  whole  of  the  aceonat^  as 
pvsfed  might  be  to  shew  that  the 
peraoiM^  on-  whoee  behalf  the  bill  was 
filed  had  received  mcnre  than  the 
amount  to  which  they  were  entitled, 
none  of  such  persons  could  take  the 
account  without  incurring  the  liabi- 
lity of  refiinding  to  recoup  the  De- 
fendants; for  which  purpose  the  De- 
fendants were  entitled  to  insist  on 
having  all  such  persons  substantially 
upon  the  record;  and  on  this  ground^ 
as  well  as  on  the  merits,  the  bill  was 
dismissed.      WiUiams   v.    Scdmand, 

463 
See  Practice,  4. 

SOLICITOB,  2. 

PORTION. 
A  second  son  becoming  the  eldest 
son  in  the  lifetime  of  his  father,  who 
was  tenant  for  life,  with  remainder 
subject  to  trusts  for  younger  chil- 
dren's portions,  in  strict  settlement^ 
was  prevented  from  taking  an  inter^ 
est  in  HiB  bulk  of  the  estate  by  rea«- 
soQ  of  a  disentailing  deed  executed 
by  his  father  and  elder  brother: — 
Held,  that  he  was  entitled  to  a  share 
of  the  portions  provided  for  younger 
childi^euy  Qotwithstanding  a  proviso 
for  accruer  in  the  event  of  a  younger 
son  becoming  an  eldest  son,  the  Court 
being  of  opinion,. ^h&t,  in  being  ex- 
cluded by  the  disentadKng  deed,  he 
was  in  effect  0HclEdad  hy  the  settle- 


ment of  whidi  the  disentailing  deed 
,  was  necessarily  an  incident^  and  tib» 
intention  was  dear  to  exclude  none 
from  the  portions  who  were  excluded 
I  by  the  settlement  fr^m  taking  the 
bulk  of  the  estate. 

Feacocke  v.  Pores  (2  Keen,  689), 
observed  upon.  It  is  in  conflict  with 
Spencer  v.  Spencer  (8  Sim.  87),  and 
not  to  be  followed  as  aft  authority. 
Maooidrrey  y.  Jone»,  684 

POWER 
See  Appointkknt. 

MOETOAOE. 

Wim  2,  14, 16. 

POWER  OF  SALR 

A  father,  on  the  marriage  of  his 
daughter  in  1806,  settled  r^  estate 
upon  trusts  for  the  separate  use  of 
his  daughter  for  life,  with  remainder 
in  case  she  survived  her  husband 
(which  event  happened)  to  her  child- 
ren, as  tenants  in  common  in  tail, 
and  limited  the  reversion  to  himself 
in  fee.  The  settlement  contained  a 
collateral  power  of  sale  not  in  terms 
I  restricted  as  to  time.  In  1850,  the 
1  daughter  s  issue  being  spent,  and  the 
daughter  being  a  widow  and  more 
than  seventy  years  of  age,  the  trustee 
executed  a  deed  purporting  to  be 
made  in  exercise  of  the  power,  and 
to  be  a  conveyance  of  the  fee  simple : 
—Held, 

1st.  That  the  power  was  valid  and 
subsisting  at  the  date  of  the  deed  of 
1850. 

2ndly.  That  it  was  well  exercised 
by  that  deed,  although^  under  the 
trusts  of  the  settlement,  the  effect  of 
it^  exercise  was  to  change  the  devo* 
lution  of  the  propejiy, .  passing  it  xo 
the  events  wnich  had  happened  ^i^ 
the  daughter  absolutdy. 

Obdervationg  idb  nUf^^^^fotM 
(11  yesi>fi59)('atd  tei»ieWb«<hiMM|l 


PRACTICE. 


PRESUMPTION. 
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of  sale  not  in  terms  restricted  as  to 
tifua     The  Court  looks  to  the  whole 
intent  and  purpose  of  the  settlement^ 
and,  whether  the  reversion   or  re-   i 
mainder  in  fee  simple  be  limited  after   ■ 
estates  tail  or  after  estates  for  life,   ! 
will  hold  the  power  to  be  a  valid  and   ' 
subsisting  power  imtil  the  estates  tail  i 
{if  any)  are  barred^  or  the  fee  simple   ■ 
Tested  in  possession.     In  either  of 
"wMch    events  ^e  purpose  of  the 
settlement  is  spent,  and  the  power 
ceases.     L€mti^>erf  v.  Colliery      709 

PRACTICE. 

1.  When  the  original  exceptions 
for  insufficiency  are  again  set  down, 
after  a  furthercoiswer  has  been  put  in, 
whi<>h  may  be  do^e  at  once,  undev  the 
16th  and  17th  Oixiers  of  Nov.  2nd, 
1 850,  Defendants  sAibmitting  to  such 
exceptions  should  not  apply  at  Chamr 
bers  foi*  further  ti^e,  as  the  Plaintifii 
Tt>y  agreeing  to  ayi  ordeir  so  made, 
might  possib^  wi^'^e .  bis  exopptions 
altogether.,. 

The  proper  course  in  such  a  case 
is  to  notify,  the  iPefendanta'  submis- 
sion .  to.  th^  Plaintiff, .  and  to  sgree 
upon  son^ci  further  time  beiQg,  allow- 
ed, and  to  anbmitthis  point  only  to 
the  Court  when  the  exceptions  ore 
cafiei  on.  J%?  Mancfrnter,  Sh^fidd, 
and  JAncolri^irfi  RMipay^  Camffo/ny 
V.  Wi^hap  S(^d,qfffealth,         25 

2.  A  party  to  a  cause,  jSIing  or 
giviag  notice  to  refcui  aii  affidavit  be- 
fore the  evidence  is  closed,  may  be 
cross-examined  upon  such  affidavit  at 
WiCe,  \dthotTt  wilting  until  th^  evi- 
dence is  closed. ' 

* '  A  jijtrty 'hi-ririg  Hied  bV  given  nb- 
tice  to  iiead'irti  aAdavit*  10  not  at 
liberty  to' ^^itHdr^^  -it '    Otaii^e  r. 

giiial.f f Hit  /l^^-otylittn^r.lhA;  iisti^ 


cross  bill,  after  the  Plaintiff  in  the 
cross  suit  should  have  put  in  a  "  full 
and  sufficient  answer"  to  the  original 
bill : — ffM,  that,  for  the  purpose  of 
computing  the  time  so  given,  the  an- 
swer must  be  considered  sufficient 
firom  the  time  of  its  beiog  put  in, 
unless  proved  insufficient  upon  ex- 
ceptions. LafofM  V.  T}U  Falkland 
Tdands  Company^  276 

4.  The  Court  has  no  jurisdiction 
to  order  the  oosts  of  ail  parties  to  a 
special  case  to  be  paid  unless  there  is 
a  fond  in  Court  The  proper  course 
is  to  insert  in  the  apecial  case  a  ques- 
tion out  of  what  estate  or  fond  the 
oeeta  should  be  paid.  MinaUm  v. 
WmhurUm,  400 

5.  On  an  application  being  made 
to  stay  a  creditors*  suit  because  of  a 
deOree  obtained  in  an  administration 
suit  subsequently  instituted  by  two 
of  the  executors  against  the  third,  as 
there  was  no  evidence  of  the  amount 
of  assets  received  by  the  executors, 
and  as  it  appeared  that  the  creditors' 
case  in  the  first  suit  depended  on 
vouchers  and  document^  in.the  hands 
of  the  execiitors,  the  Court  ordered 
the  motion  to  stand  over  until  the 
executors  had  pi^t.  in  their  answer  in 
that  suit. 

'  BenM^  thaH  a  cre€fit0]^''«rh09e  miit 
in  equity  is  stayed;  as  welliiS'li  ek^ 
ditovwho  JS' i^sttuiniNl  flyrt!n  prose- 
oa4ti^g  an  action  kt  law,  is  ^titied  to 
h«ve  a  dkc«rre^  of  aatetilt^pctaseiteed 
by  the  exeeutor^  ahd  payment  of 
the*  amottni  into  Court.  Macrae  T. 
£hMth^Fantmiv.Smiih,  411 

^c^Cosri  '  •  ■• '  ^  '■  ■'  '  ".; 
Motion  B*OR  BkcREk  "'  ' 
SECfURn?Y  FoK  Costs.  /   ' 

'      '  TniJSTEE  RfiLTEF  Act,  1,  2. 
-V     .    -■^'  \i9ee EuuTRM. 
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PKINCIPAL  AITD  AGENT. 

SmM^  a^^ontomet  for  a  del  credere 
Bgeoey  is  not  a  promiae  to  answer  for 
the  debt  of  imotfaer  within  the  4th 
seetion  <ii  the  Statute  of  Frauds,  on 
the  ootiiority  of  Goutwrier  y.  Hcutie 
(8  ExcL  40);  and  obeervationB  on 
thatoase. 

The  firm  of  J,  F,  ^  Sims,  as  agents 
of  the  Plaintifik,  supplied  goods  to  the 
firm  of  S.  &  W.  upon  the  footing  of 
the  latter  becoming  debtors  to  the 
Plaintiffa  The^  also  supplied  the 
same  firm  with  other  goods  on  their 
own  behal£  They  made  no  distinc- 
tion in  their  accounts  between  the 
goods  supplied  by  them  as  agents  of 
the  PlaintiffB,  and  those  which  the j 
supplied  on  their  own  behalfl  E.  F, 
was  a.p«rtmr  in  both  firms: — EM, 
that  communications  made  by  the 
firm  of/.  F.  ds  Sana  to  the  PlaintifiQi, 
admitting  a  large  debt  to  be  due  fiom 
the  firm  of  S.  ds  W.,  and  undertaking 
that  B,  F.  would  use  his  influence  as 
a  pacteer  with  5.  <£;  IT.  to  secure  its 
reduction,  upon  the  fiuth  of  which 
communication  the  Plaintifib  forbore 
to  sue  S.  ds  W.,  precluded  that  firm 
flrom  tieating  i^eir  debt  to  the  Plain- 
tifib  as  one  which  had  been  liquidated 
by  the  appropriation  of  the  payments 
made  by  tiiem  to  the  firm  of  J,  F,  ds 
Sans  in  cider  of  date. 

Held  also,  that,  under  a  deed  of 
inspection,  by  which  it  was  agreed 
that  the  several  estates  of  the  two 
firms  should  be  administered  upon 
the  principles  and  according  to  the 
rules  and  practice  of  the  bankrupt 
law,  and  as  if  acts  of  bankruptcy  had 
been  committed  by  the  members  of 
such  firms  respectively,  the  Plaintiffs 
were  entitled  to  prove  for  the  debts 
of  S.  d:  W.  both  against  that  firm  and 
against  the  firm  of  •/.  F.  de  Sans. 

And  ihat  this  Hght  was  not  affect- 
ed by  the  circumstance  that  F.  F. 
had  survived  the  last  of  his  partners 


in  the  firm  of  S.  dc  W.  upwards  of 
two  months,  at  the  time  when  the 
act  of  bankruptcy  was  taken  to  have 
been  committed.  Wiekham  v.  Wick- 
ham,  478 

PRIORITY. 

See  MoKTGAGs. 
Notice. 


PRIVILEGK 
See  Pboductiok  of  Documentbl 


PRODUCTION  OF  DOCU- 
MENTS. 

In  a  suit  by  the  heir  and  general 
devisee  of  the  client  against  the  de- 
visees and  executora  of  the  sc^dtor^ 
to  set  aside  a  purchase  by  him  from 
his  client,  on  the  groimds  of  its  being* 
at  an  undervalue,  and  the  client  being 
then  in  embarrassed  circumstanceB : 
— ffeld,  that  copies  of  subsequent 
conveyances  from  the  solicitor  to 
purchasers  from  him,  and  a  valuation 
of  the  estates,  and  mortgages  made 
by  the  vendor,  were  not  privileged 
documents. 

ffeld,  that,  for  the  purpose  of  an 
application  for  production  of  docu- 
ments, it  must  be  assumed  that  the 
Plaintififs  case,  as  alleged  in  the  bUly 
is  true,  in  order  to  test  whether  he  is 
entitled  to  production  of  documents 
upon  that  assumption;  because,  if  the 
Court  must  wait  until  the  fiite  of  the 
litigation  ia  known,  that  would  be 
equivalent  to  refusing  production. 

ffeld,  that  the  executors  of  the 
solicitor  could  not  claim  privilege 
against  the  real  representative  of  the 
vendor  for  any  documents  as  confi- 
dential communications  vith  the 
vendor. 

The  Defendants  suggesting  ikai 
the  executors  of  the  vendor,  who 
were  also  Defendants,  h^an  intewst 


PUBLIC  COMPANY. 


SECRET  TBU8T.       808 


in  some  of  the  schednled  documents : 
— SMy  that  they  should  be  served 
€hr9dey  ▼.  Mcudeyy  288 

PROPERTY. 
See  iNJinrcnoN,  1. 

PUBLIC  COMPANY. 

A  mining  company  bj  its  pros- 
pectus and  certificates  professed  to 
be  a  company  in  30^000  shares  of  IZ. 
each,  to  be  conducted  upon  the  cost- 
book  principle.  The  Diroctors  passed 
rules,  by  one  of  which  it  was  pro- 
vided that  the  company  was  to  be 
considered  as  constituted,  and  the 
Directors  to  be  at  liber^  to  com- 
mence business^  so  soon  as  one-third 
of  the  shares  should  have  been  sub- 
scribed; and  by  another,  that  no 
person  should  be  recognised  as  an  ad- 
venturer in  or  entitled  to  any  benefit 
from  the  company  until  he  should 
have  signed  the  rules,  and  be  duly 
registeied  in  the  cost-book  as  an  ad- 
venturer. W.  H.  having  seen  the 
prospectus,  but  not  the  rules,  applied 
verlraJly  and  paid  for  and  received 
certificates  of  shares  in  the  company. 
The  certificates  stated  that  the  shares 
were  to  be  held  subject  to  the  rules 
of  the  company.  The  company  failed. 
W.  H,y  a  year  after  he  received  the 
certificates,  brought  an  action  to  re- 
cover his  money,  and  the  action  was 
compromised. 

Eddy  1st— That  the  certificates 
were  notice  of  the  rules ;  and  al- 
though W.  H,y  assuming  him  not  to 
have  had  previous  notice,  would  have 
been  allowed,  perhaps,  a  reasonable 
locus  pconitentisB  to  return  the  certi- 
ficates, still,  having  retained  them, 
and  not  having  brought  his  action 
for  a  year,  he  must  be  taken  to  have 
aequieaoed  in  and  to  be  bound  by  the 
vules. 

2»dly.  Thaty  although  W.  H.  had 


not  signed  the  rules,  stUI,  having  ap- 
plied and  paid  for  and  aooefpied  the 
certificates  of  sharas,  he  had  autho- 
rised the  company  to  register  his 
name  in  the  cos^book  without  his 
signing  the  rules ;  tiie  contract  was 
complete,  and  he  was  a  ''  oontribu- 
tory." 

Rules  peculiar  to  the  cost-book 
system  must  be  proved  In  r»  The 
Jwnl  Stock  Ccmpamies  Winding-up 
Acts,  1848  cmd  1849,  and  The  Great 
Cambrian  Mining  and  Quaaryvng 
Company; — HauMni  caee,         253 

PUBLIC  POLICY. 

See   AOKEBMEMT. 
iKJUKCnON,  4. 

RAILWAY  COMPANY. 

See  iKJxnrcrnoK,  4. 
Pleading. 
SpBcinc  Pebfobicakcb,  2. 

RAILWAY  SHARES. 

See  LiEK. 

RECTIFYING  SETTLEMENT. 
See  JuBiSDicnoN,  2. 

REGISTRATION. 

See  CoPTBiOHT. 
Cbeditobs. 


RELEASE. 
See  SuBETT,  1. 

RESIDUK 
See  Will,  L 

SECRET  TRUST. 
See  MoBTMAiK',  1,  2. 
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SETTLEMENT. 


SOLICITOR 


SECURITY  FOR  COSTS. 

A  married  woman  may  sue  alone 
in  forma  patiperia ;  but  if  she  sues  by 
a  next  friend,  he  must  be  a  substan- 
tial person,  and  capable  of  answering 
the  costs  of  the  suit.  If  not,  the 
Defendants  may  obtain  an  order  to 
stay  proceedings  in  the  suit  until 
the  I^aintiff  appoints  some  substan- 
tial person  her  next  friend. 

The  same  rule  does  not  hold  in  an 
infiaaif  8  suit,  because  an  infieait  does 
not  choose  his  own  next  friend,  and 
also  because  the  Court  readily  enter- 
tains a  suit  on  behalf  of  an  infant, 
and  will,  of  its  own  accord,  stay  the 
proceedings  in  such  a  suit  if  not  for 
the  in^t's  benefit. 

"Where  the  costs  of  a  former  suit 
for  Uie  same  purpose,  which  had 
been  ordered  to  be  dismissed  for 
want  of  prosecution,  were  unpaid, 
the  next  friend  in  that  suit  having 
died  insolvent : — HMy  that  the 
Court  could  not  stay  proceedings  in 
the  new  suit  until  those  costs  were 
paid. 

If  no  direction  is  given  by  the 
Court  concerning  the  costs  of  a  mo- 
tion, they  are  costs  in  the  cause. 
ffindr,  W7i,Umore,  458 

SETTLEMENT. 

By  an  ante-nuptial  settlement,  the 
intended  husband  and  wife  cove- 
nanted with  the  trustees,  that,  if  the 
intended  husband  and  wife,  or  either 
of  them  in  her  right,  should  at  any 
time  during  the  coverture  "be  or 
become  entitled"  to  any  personal 
property  of  the  value  of  100^.,  or  up- 
wanls,  the  same  should  be  settled. 
At  the  time  of  executing  the  settle- 
ment, the  wife  was  interested  in  a 
legacy,  which  had  been  bequeathed 
in  trust  fbr  all  the  daughters  of  her 
fkther  Hving  at  the  time  of  his  death. 


who  should  attain  twenty-one  or 
marry,  in  equal  shares.  The  mar^ 
riage  was  solemnised,  and  the  wife's 
father  survived  her  husband : — Held, 
first,  that  the  interest  of  the  wife  in 
the  legacy  during  the  coverture  was 
contingent;  and. 

Secondly,  that  it  was  not  within 
the  covenant  in  the  settlement. 
Atcherley  v.  Du  Moulin,  186 

See  Costs,  1. 
Lien. 

PORTIOK. 

Power  of  Sale: 

SHIP. 
See  MsRCHAirr  Shippino  Act,  1854. 

SOLICITOR 

1.  Where  a  solicitor  has  been  re- 
tained for,  and  has  undertaken  a  par- 
ticular business,  his  bill  of  costs  for 
canying  that  business  through  to  its 
conclusion  is  but  one  biU;  and 
where  the  business  in  question  is  the 
prosecution  of  a  suit,  and  the  solici- 
tor has,  by  his  crcusa  negligentia  in 
the  conduct  of  the  suit,  caused  the 
suit  to  be  lost,  he  cannot  reooTer  any 
portion  of  his  bill. 

In  a  cause,  commenced  by  infor- 
mation, the  relators*  solicitor  intend- 
ing to  cross  examine  two  Defendants 
who  had  previously  been  examined 
in  chief  on  behalf  of  a  co-Defendant, 
such  Defendants  were,  by  mistake, 
examined  upon  interro^tories  fbr 
the  examination  of  witnesses  in  chief 
on  the  part  of  the  informant^  and, 
by  reason  of  this  mistake,  the  infor- 
mation was  dismissed,  with  costs : — 
ffeldy  that  the  mistake  was  ertuen 
negligentia  on  the  part  of  the  solicitor, 
and  disentitled  him  to  recover  any 
portion  of  his  bill  of  costs.  Stokes  v. 
Trumper,  232 

3.  Bill  to  set  aside  a  security  for 
a  sum  therein  expressed  to  be  due. 


SPECIFIC  PERFORMANCR 
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but  wMoh  was  in  fact  the  estiinated 
lunount  of  past  costs  in  a  suit,  exe- 
<nxted  by  a  client  in  favour  of  his 
then  solicitor  pending  the  suit,  and 
-without  the  intervention  of  another 
legal  adviser,  dismissed  with  costs; 
there  being  no  evidence  of  pressure 
or  improper  conduct  on  the  part  of 
the   solicitor,   and  no  evidence   or 
averment  of  any  specific  error  in  the 
bill  of  costs ;  and  it  appearing  that 
the  Defendant  had  delivered  the  bill 
of  costs  at  the  time  agreed  on  be- 
tween him  and  the  Plaintiff,  and  five 
years  and  a  half  before  bill  filed,  and 
that  iiie  Plainliff  had  had  ample  op- 
portunity for  discovering  the  errors, 
if  any. 

The  proposition  in  Lcmlesa  v. 
Mansfield  (1  Dr.  h  W.  611),  that  a 
^nenJ  chaise  is  sufficient  to  open 
accounts  between  a  solicitor  and  his 
client,  is  in  conflict  with  the  rule  of 
the  Court  of  Chancery  in  JEnglcmd, 
which  is,  that^  if  the  party  seeking 
to  set  aside  a  security  for  the  amount 
of  a  bill  of  costs  relies  on  fraud,  or 
error  amounting  to  evidence  of  fraud, 
in  the  bill  of  costs,  he  must  aver  and 
prove  the  specific  items,  upon  which 
he  means  to  rely,  to  be  firaudulent  or 
erroneous.     Blagrave  v.  Routhy  509 

See  Agbeemsnt. 

Pboduction  of  Documents. 

SONG, 
See.  Injunction,  1,  2, 

SPECIAL  CASK 
See  Pbactige,  4. 

STECIPTC  PERFOEMANCE. 

\  1.  The  Defendant,  being  the  owner 
pf  a  public-house,  wrote  to  the  Plain- 
tiffs, who  were  a  firm  of  brewers,  and 
dfiered  it  t^  jEhein  on  lease,  at  a  cer- 
taih  retit,  dna  begged  to  be  informed. 


at  their  earliest  convenience,  if  the 
offer  suited  them,  '^  as  I  am  giving 
all  the  brewers  who  have  left  cards 
the  offer  in  rotation.'*  Subsequently, 
a  clerk  of  the  firm  met  the  Defendant 
on  the  premises,  aud  discussed  the 
terms  of  the  lease ;  and  afterwards 
one  of  the  Plaintiff  wrote  to  the 
Defendant — "  I  have  viewed  the  pre- 
mises, having  had  my  clerk's  report, 
and  we  are  willing  to  take  them  of 
you." 

Heldf — 1.  That  such  letters  con- 
stituted a  valid  agreement  for  a  lease, 

2.  That,  prim4  facie^  the  terms  on 
which  the  lease  was  to  be  granted 
must  be  taken  to  be  those  expressed 
in  the  first  letter. 

3.  That  the  Defendant  was  at 
liberty  to  resist  a  sxdt  for  specific 
performance  of  such  agreement,  by 
proving  that  he  had  made  a  qiistake 
in  stating  the  terms  for  the  lease  in 
the  first  letter. 

4.  That  such  mistake  was  well 
proved  in  this  case,  by  shewing  that 
the  Defendant  had,  previously  to 
writing  this  letter  to  the  Plaintifi^ 
offered  the  premises  to  other  brewers, 
upon  terms  which  included  the  sti- 
pulation which  he  stated  had  been 
omitted  in  such  letter  by  mistake ; 
because  such  previous  offer'  must  be 
taken  to  be  '^^  offer**  which  he 
stated  in  such  letter  that  he  was 
giving  to  the  applicants  in  rotation. 

Hddy  also,  that  want  of  memory 
and  inaccuracy  on  the  part  of  the 
Defendant  only  affected  the  credibi- 
lity of  his  evidence,  and  did  not  pre- 
judice his  right  to  relief^  as  the  mis- 
take was  clearly  proved  by  other 
evidence.     Woody,  Scarth,  33 

2.  A  railway  company  agreed  with 
&  landowner,  through  whose  estate 
the  railway  would  pass,  to  construct 
and  maintain  a  sidiog  connected  with 
their  railway  at}  B.,  together  with  all 
necessary  approaches  thereto  for  pub- 
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STATUTES. 


smciDE 


lie  use,  for  the  reception  and  delivery 
of  goods ; — Eddy  that  specific  per- 
formance could  be  decreed  of  the 
agreement  to  construct  the  siding 
and  approaches  without  decreeing 
the  company  to  maintain  them  when 
made. 

Hddy  also,  that  the  agreement  did 
not  bind  the  company  to  erect  sheds, 
or  to  ke^  one  of  their  servants  in 
attendance  at  the  siding;  but  that 
it  obliged  them  to  construct  a  proper 
mding,  with  approaches  and  a  wharf 
or  raised  ph^orm  for  the  loading 
and  unloading  of  goods. 

Hdd  further,  that  ^'  necessary  ap- 
proaches'* meant  also  ''proper  ap- 
proaches." Sir  Edward  Btdwer 
LyUon  Y.  The  Great  Northern  Bail- 
m)ay  (kmpwMfi  394 

Set  Agbeexemt. 
Ikjxjnction,  4,  5. 

STATUTES  :— 

Statute  of  Fraxtds. 
Set  Protcipal  ahd  Agent. 

9  Geo.  2,  c  36. 
See  MpBTVAiN,  1. 

d  Gsa  4,  a  84. 
See  CoNvicrr. 

€  Geo.  4,  a  16. 
See  Bakkruftct. 

3  A;  4  Wnj-  4,  a  27. 

See    LmiTATiOK    of  Actions  ks^ 
Snrrs. 

5  4  6  Wnx.  4,  a  76. 

iS^  MUVIOIPAL  OOBTORATION. 

6  &  7  WnJL  4,  c.  104. 

,$06  MunaPAL  Ck)RP0RATI0N. 


1  Vict,  a  26. 

See  Mortmain,  1, 2. 
Will.  1,  16. 

1  Vict.  c.  78. 
See  Municipal  Corporation. 

1  k  2  Vict,  a  110. 
See  Municipal  CoRPORATioir. 

2  &  3  Vict,  a  11. 
Sect.  4.    See  Oreditobs. 

10  k  11  Vict,  a  96. 
See  Trustee  Relief  Act. 

12  &  13  Vict,  a  106. 
See  Bankruftct,  1,  2. 

15  k  16  Vict,  a  12. 
See  Copyright. 

15  k  16  Vict,  a  86. 

Sect.  38  k  40.     See  Prachcb,  2. 

,y     50.     See  Jurisbictiok,  2. 

17  k  18  Vict.  c.  37. 
See  Fixtures. 

17  k  18  Vict,  a  104. 
See  Merchant  Shipping  Act,  1854. 

Joint  Stock  Cohpanies  Winddw 
Up  Acts,  1848,  1849. 

See  PuRUC  Company. 

STAYING  FROCEEDINOa 
See  THAoncB,  5. 

SXJICIDR 
See  Parinership,  1. 


SURETY* 


TRUST. 
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SURETY. 

1.  The  relief  granted  in  equity  to 
one  of  two  sureties  in  a  deed,  whose 
position  has  been  altered  b j  the  acts 
of  the  creditor,  is,  to  have  the  deed 
delivered  up  to  be  cancelled. 

Where  the  creditor  had  prepared 
the  deed,  so  as  to  shew,  on  the  &oe 
of  it,  that  it  was  intended  to  contain 
a  joint  and  several  covenant  hj  two 
eo-sureties,  and  had  sent  it  in  that 
form  to  be  executed  by  one  of  such 
sureties,  but  had  not  procured  the 
execution  of  it  bj  the  other  surety, 
and  had  not  informed  the  surety  who 
had  executed  it  of  this  fact;  but,  on 
the  contrary,  had  afterwards  written 
to  him  as  **  one  of  the  sureties,"  the 
principal  debtor  having  become  in- 
solvent : — Held,  that  the  surety  who 
liad  executed  the  deed  was  entitled 
in  equity  to  be  relieved  from  all  hsr 
bility  on  the  covenant. 

Semble,  that  if  a  creditor  release  by 
deed  one  of  two  sureties,  who  are 
jointly  and  severally  liable,  the  other 
is  also  discharged. 

The  dicta  to  the  contrary  in  Hx 
parte  Giffard  (6  Ye&  605),  have  not 
been  followed.   Kwma  v.  Bremridge, 

174 

2.  A  letter,  written  by  the  agent 
of  a  bond  creditor  to  the  principal 
obligor,  giving  him  eighteen  months 
further  time  to  pay  the  bond  debt, 
upon  condition  of  his  paying  off  at 
once  the  arrear  <$f  interest,  and  keep- 
ing down  the  interest  to  accrue  in 
future  : — ffdd  to  be  a  mere  promise 
without  consideration,  and  not  bind- 
ing; and  therefore  hdd  that  the  co- 
obligor,  who  had  joined  in  the  bond 
as  surety  only,  was  not  thereby  dis- 
charged. 

It  is  not  every  alteration  of  his 
position  by  the  act  of  the  creditor 
that  discharges  the  surety.  To  have 
this  effect,  the  alteration  must   be 


such  as  interferes  for  a  time  with  his 
remedies  against  the  principal  debto]\ 
Where  tiie  creditor  knew  that  the 
surety  was  negotiating  a  loan  for 
the  principal  debtor,  for  the  purpose 
of  paying  off  therewith  the  dsbt  for 
which  the  surety  was  liable,  and  thus 
getting  rid  of  such  liability,  aM  the 
creditor  promised  the  debtor  to  give 
him  former  time,  and  this  induced 
the  surety  to  desist  from  his  attempt 
to  raise  tiie  money : — Held,  that  the 
surety's  liability  to  the  creditor  was 
not  discharged.   TVtoier  v.  Xotn^,  745 

TABULA  IN  NAUFRAGIO. 
See  MoBTOAQE,  1. 

TENANT  FOR  LIFE. 

See  Fabminq  Stock. 
Injunction,  5. 

LlEK. 

Limitation  of    ActriONs    and 

Suits,  3. 
Will,  6,  8. 

TENANTS  IN  COMMON. 

See  MoBTMAiN,*  2. 
Pabtnbrshi'p. 


TENDER. 
See   Agreement. 

TRADE.   . 
See  Injunction,  5. 

TROVER. 
See  Pabtnebship, 

TRUST. 

See  Limitation   of  AcmoNe  ano 
Suits,  2. 
mobtmain,  1. 
Will,  5. 
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UNDUE  IKEI/UENCF^ 


TRUSTEE  ;^        .      \ 
CoQTO^  2-  ,v  . 

P(mSB  OF  Sa»    ...  !l 

TRUSTEE  RELIEF  AOT, 

1.  Wh^re  trustees,  hating  p^id ' 
money  into  ootirt  under  the  Trustee  • 
ReHef  Act  <10  &  11  Viet.  c.  90), 
afterwards  apply  by  petftioA  ulider 
the  4th  Order  of  the  10th  of  June, 
1848,  for  a  distribution  of  thfe  farid, 
the  Oourt  has  jurisdiction  to  make  ftii 
order  upon  the  petition,  and  ier bound 
to  exercise  that  jurisdietion. 

But  where  such  a  petition  was 
presented  by  trustees  with<nit  con- 
sent of  the  parties  claiming  beneficikl 
interests  in  th^  fknd,  anid  no  cause 
was  shewn  by  the  trustees  for  taking 
upon  themselves  to  b*  the  ttiorers  in 
the  mfttter,  the  Court,  to  discOun^sie 
sueh  applicadc^  allowed  them  only 
reependentf^  eofita  In  re'CatTieaiu's 
Legacy  under  ffoumc^d  W4^;    24^ 

i,  A  petitioner  claiming  a.  fund 
under  the  Trustee  Helief  Act  aDo'ved 
his  costs  although  his  claim  failed. 

According  to  the  pi*esent  practice^* 
a  respondent  unnecessarily '^rved 
is  not,  as  a  tnatier  of  cour^^  eji titled' 
to  his  costs  of^ 'appearing.  In  Ye 
BxtcKb  Legacy  under  'BtsseTr^  WiU^ 

Ift  every  caseVof*  a  gift  to  ^,  parent 
by  a  child  shortly  awr.  tJjiQ  chyd .  at:: :  ^ 
tains  maiority>  ^W  Court  lQ9k9.  w^iif^ 
jealousy  upon  ihe^tr^ms^ctivn^  ^91:^ 
especially  when  tliQ  gpftrerit  l^aa,  d^voc-^  ^ 
ing  the,  ininoritjj,  be^  |^^«^an."pf 
the  chiljfs;  propertjfi  %nd  in  reoeipt,  o^^j^ 
the  rents  'pf  a  cqusj^^eriable  estaip ;  / . 
and  thrown' u^n  the  jwVn^t.tlfeOj^^     1 
of  siiewihg  plainly  aA^unequiW>cal](y. 
that  the  gift  was  maae,  not  in  conse- 


quence of  representations  on  his  part, 
;  builBy  /ifti  J^tUiiiii^  iM^^Jkd 

child,  and  that  the ^c^<^^)ff^. foil 
:  kM^}^^^t^^fi^f^^i^  ^^ 

'^y,yV^%i«5SiS^,#?S«^  and 
!  of  ms'  own  piosition  and  rights  in  re- 
;  ference  to  the  property. 

A  deed  was;^fCj|^t^  by  a  lady, 
five  monthii  after  she,  Qtauf  of  age, 
disentailing  p^of^ti^e^tiates,  and 
giving,  for  a  nominal  consideration, 
an  estate  for  lifQlig}  fUe  disentailed 
part  pf  h^r  ;fi^e^  wj^^dflj^gf  hfr 
minority, '  had  been .  If  er  je|^,ar^Gan^an^,  ^ 
'in  reoeipt  of  thp  rente  of  *her  e&m^:  t, 

£ied'  stortly  after  tlU|  i^:;E^i8a(^p2i.  e^-  ^' 
ther  before  or  poapiblyafMr  w^  Jw  ^ 
jmarrisge^  which  ^as  solem^ise^  f^'f'^t 
teen  months  amr  tl^e.exe^ut^  <^ 
!the  deed^  the  transaction  pou^^*^  npi 
fajlve  been  support^^-T-tJie  4e<^  ito" 
^ot   explaini^  «the ,  nati^r^  ^  of  ,ji 


and  it  nofc  benuLshenfU/ 
that  the  <^ugQ|;0r  |iad  proDier^ro/e»: 
sion^  ddvice,  tliat  the  joiainii^  of  in^ 
tnLniSBkOtion  was  explainec^  to  ^or  un- 
derstood, by,  Jiex^-7j-9r,  .tliajj^,t]^9jrgif 
W4s  spontaneous  or  made  M  aJlui^:  \ 
pr  under  circum^tano^  when  ,8he 
free  irqm  narent^l  ui,flue^^      • 


terS  deceas^  and  netu-lT^xm  a^-  ^^ 

tef'tlie  execuUon  oif  Ine  d^ed/wW^^ 
nled  by  her  hu]^banp.^9^&  '^^^      " 
nghls  W  dfevojve^/pi^^ 
the  fa^er 'declared  4i  tfufi    ~     ' 

^fe  interest,  and  jr 

reutfe  w  liicli)ic'criiea 
teifs  minority  or  j  ^ 
Inissed  6\i^jiLeg^ 
4pp^riiig  ^infei-  alial  t^ 

ire^Wiii^y  to  liiSs  i^u-H 
OotiH^  being,  of  u^kliilon^    ii]i'ui    iiu« 
0vfdeti'ce,'kha^*  ei^Iit  yciu-b  Wfckrethi  . 
billWarf/fOed;*  ^Ah  the  PkuiiilT  ^uj*^^^ 

the  traiw^ctrflRtif'    ifri^tt  v^  Zhnd^'^"^ 
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VENDOR  AND  PURCHASER. 
See  MosTOAOE. 

PsODUCnOK  OV  DoCfUXEMTS. 

Spscific  Perfobxakcb,  1,  2. 

WATER 
See  Injunction,  3. 

WILL, 

1.  Testator  by  his  will,  in  1847, 
deviaed  specific  real  estate  to  his 
daughter  M,,  and,  after  making 
several  specific  bequests,  devised  and 
bequeathed  all  other  real  and  per- 
acmal  esktte  of  which  he  mighi  die  poe- 
3€89ed,  to  if.,  and  others  of  his  child- 
ren. M.  died  in  his  lifetime  : — ffeld, 
that  the  devise  expressed  by  the 
'virords  "all  other  <kc.,"  was  a  resi- 
duary devise  within  7  Will.  4  &  1 
Vict.  c.  26,  B.  25,  and  included  the 
real  estate  devised  to  M,  Cogswell 
V.  Amutrong,  227 

2.  Where  a  testator  has  charged 
his  real  estate  with  the  payment  of 
a  sum  of  money,  he  is  to  be  taken  to 
bave  given  an  implied  power  of  sale 
to  some  one.  The  donee  of  the  power 
is  to  be  asGjsrtained  from  the  whole 
of  the  will. 

A  testator  devised  his  real  estate 
to  the  use  of  A,  and  B,,  during  the 
life  of  C,  (a  married  woman),  upon 
trust  for  her,  with  remainder  to  the  * 
use  of  the  right  heirs  of  (7.,  and 
charged  such  real  estate  with  the 
payment  of  700/.  to  D.  :—Held,  that 
A.  and  B.  had  a  power  of  sale  during 
the  life  of  (7.    Evdsforth  v.  ArmeUad, 

333 

S.  A  bequest  to  J .  for  life,  and  after 
A.'e  death  to  B.,  "  if  he  be  then  liv- 
ing and  able  to  give  my  executors  a 
good  and  valid  discharge  for  the 
same,**  otherwise,  gift  over  to  C ;  and 


then  another  bequest  of  residue  to 
C,  ^  if  he  shall  be  living  and  able 
duly  to  dischai^e  my  executors  at 
the  time  such  residue  is  payable,  but 
if  otherwise,"  gift  over  to  B, 

B.  and  (7.  were  infiints  at  the  date 
of  the  will,  and  C,  was  an  infimt  at 
the  death  of  the  testator: — Uaidj 
that  C'e  infancy  did  not  prevent  hh 
performing  the  condition,  as  he  could 
duly  discharge  the  executors  by  a 
suit  in  Chancery. 

SemJble,  the  question  would  have 
been  more  difficult  if  the  terms  of  the 
condition  had  been  the  same  as  those 
of  the  condition  annexed  to  the  be- 
quest to  B.  Ledward  v.  HcuaelUj  370 

4.  A  testator  gave  all  his  real  antd 
personal  property  to  his  wife  for  life, 
and  he  gave  a  sum  of  stock  to  his 
five  cousins  by  name,  or  the  survivors 
of  them,  to  be  equally  divided  be- 
tween them,  and  to  be  paid  as  soon 
as  possible  after  the  death  of  his  wife : 
— ffeld,  that,  following  the  rule  in 
CHppe  V.  Wokoit,  (4  Mad.  11>  the 
survivorship  must  be  referred  to  tl^e 
death  of  the  testator's  wife,  so  that 
ono  of  the. cousins  who  survived  the 
testator,  and  died  in  the  lifetime  of 
his  widow,  took  nothing. 

Held,  also,  that  '*  survivors**  muist 
be  construed  to  include  a  sole  survi- 
vor, so  that  where  only  one  of  the 
legatees  survived  the  widow^  such 
survivor  took  all  the  stock.  Seam 
V.  Baker,  883 

5.  A  devise  of  all  t)»o  teat«t(Qr*s  resi- 
duary real  estate  to  trustees  in  fe^ 
upon  trust  to  pay  the  rents  to  A»  fot 
life,  and,  after  his  death,  upon  trust 
to  convey  the  same  residuary  real  es- 
tate to  such  person  as  should  answer 
the  description  of  the  testator's  heir*^ 
at-law — ^breaks  the  descent  of  real 
estate  which  had  descended  to  the 
testator  ex  parte  matem&,  and  vests 
it  in  his  heir-at-law  as  equitable  de- 
visee.    jDam  V.  JTfrAr,  391 
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6.  Gifi  hy  w^  of  all  «he  testa^kn's 
funded  property  and  odier  penaiMd 
and  real  estate  to  his  daughter  S., 
she  paying  all  his  debts,  "  and  the 
said  S,  shall  in  no  way  dispese  of  any 
of  the  said  ftinded  properfy,  bat  to 
hold  the  same  for  her  natinral  life; 
and  if  she  should  di^  without  issue, 
the  said  landed  property  shall  go  to 
J.  for  life.  I  will  and  dii^sct  that  all 
the  funded  property  shall  go  to  IT. 
and  her  heirs,  for  ever  ••-^S«W,  that 
S,  took  the  funded  property  for  life 
only,  and  that  on  her  death  it  be- 
longed to  TT.    Inr6  SwMs  7Vtu«9, 

7.  A  devise  in  1622  of  real  estate  io 
/K,  upon  condition' that  die  pay  50t . 
to  B,  by  instalments  of  1<ML  a  year; ; 
but  in  case  6'/die8  without  issue^  ^e 
land  to  go  to  T.  or  his  heirs,  •*  in; 
consideration  that  he  pays  to  »/.  or 
his  heirs  the  sum  of  290^.,'  twehe 
months  after  the  decOh  o/SJ*,''--^M, 
that  the  gift  conferred  upon  S.  a 
fee  simple  by  reason  of  lihe  diat^e  of 
501;  and  that  t^e  gift  ov^rwas  to 
take  effect  upon  her'  death  wfthout 
issue  then  living,  from  the  dSroction 
that  the  executory  devisee  was  to  pay 
the  2501  twelve  months  after  the 
death  6f/R 

Wyldv,  Lewis  (1  Atk.  482)  fis- 
tinguished.  SUnston  v.  WcnwrtbUf 
_      .  400 

8.  Devise  In'' 1820  of  estates  A. 
and  R  to  the  testator*s  wife  for'life^ 

.  and  after  her  death,  estates  A,,  S.y  and 
(7.  to  the  testator's  son  /.,  ^thout 

•  wor^  of  limitation.  Subsequent^  i| 
devise  of  an  annuity  of  10^.  to  D,  for 
lifcL  to  be  paid  out  of  estate  A.  by  J.^ 
— ffddi  that  /.  took  an  estate  in  fee 
simple  in  X,  hut  a  life  estate  only  in 
A  and  fe    M<'^%ews  v.  J^indross, 

406 

.  1^.  JSi  j;ift  bv  /«nD  of  real  and  per* 
sonal  estate  to  ti-ustees,  upon  trust 
to  pay  half  the  income  to  X.  for  life^ 
and  after  her  death  to  her  child  or 
children  equally;  the  shares  of  sons 


.  to  *  %e'  VBstffi  in  ;:ttoftiv  X>]^^4ktai9ing 
tweaty^B^^  and  of  4a»^0^riwr«  «/it- 
tainlng  thai  a^  or  4a(y  9fi jttiwifiy , 
wiiich  should  fint  happen,  and  in  liie 
meantime  to  be  applied  for  their 
»iaiiitienaiioe^  witk^Mlr9«vtfr8hi^  iu 
case  of  the  death  4>f  Any  aUUl  be£tre 
tweniy^ve  or  msmi^' tevpteimtf, 
with  a  simiiar  fgift  im.JS.  aad  W 
childhren  o£the  cSher  moiety;  aadra 
gift  over  in  csmb  of  tfae^eatkof  ahfer 
£,  or  \&  ^vithottl'  lewvihg>'ifltB^  'or 
leaving  mwb  aadtfaflyflkoiildlaflnite 
under'  im^^v^i^^^JSkU^^iilmii  ihe 
limitati<mfi  to  tb^Aildsftt  otA^ad 
S»  w«va  v<Md  Ibr  fcnuttflmea.      )    ' 

BM  akKv  tfaatiidie^iimDtiaidsr 
mainfteBiitaice  wsa^atogetberfvmdi;  ^ 

The  testaMr  ^nia  a^-froamaK  o£dia 
city  ^£lA>mhni'-'JMd,  tluiit  tke  pto- 
perty,  the  gift  of  which  had  failed^ 
waer  itot  sulijeet  tatitei'^dbtckii  of 
London,  bat  mtiatba  divided  aoostilr 
iBg  to  tho  Sta»rt<»ogI>wtriiiHtfci««a 

T^m>  suits  having  beea  wnHaMM 
to  obtain  the  detffanoo  dTihaf  Govt 
upon  the  ^eiiatmetion  c¥  the  trill, 
«no  a«  to  theiMritttor^a  msii  aailtte 
other  as  to  his  paraonali  ealataA- 
ffdd^  that-ihaooais^ifbo^iimsfilM 
borne  by  ihe  peiMoal  estate  in)  Ae 
first  imtaoca  '  Fidkferd  n  Bfmm, 

all  hi»  money,  we^mri$im'/or  wii^, 
hbitsehold  furttitttfCi,  A«L,  «nd  aA  olhtr 
the  vest  wad  Msidke  oChtf  jKrvoMrf 
^tate  and  effects,  sul^oct  to  tkt'nt 
msrU  qfM^s  and  hgades^  to  his  wift^ 
her  eamaorsi  k^ulSk^mfik,  Sid  me- 
si^^s  absoIutely>-J7^  «llit'thA4e- 

Si  estate  of  ^idrtidn  iM^tjniMki^ 
taments,  whidi  was-VMClA  iii-^'<he 
testator  at  tifrer^te  oIIdb  wffl^' fBM- 
ed  uhder  th^'teto  « iw«dtferr|br 
money;**  and  ttiM^ tiki  ifoiHJanAce 
of  t&e'teMtitoi'tr  hbir  ^la^Udl^'^iecea- 

oftheimor^^ag^  {^^^iM'to  ap^ 
ehaser. 


WILL. 


sn 


.  Oamtr¥  v^Miis  (9  ^B.-  ik  C.  267), 
>A^ist  tfe  iftmMd  us  bvenvl^d  hy  Bub- 
•  ^««&t  d6ci3ioii&  Kniffbi  ▼.  Jiobim- 
'94ih  •  "  ■'••■  -•»*  "^       '  -=         •  .503 

thB>  cUUtea  <«f  tnjr  bijothfir  ^£.  -and 
m^duilQr  ^«^  to  bft  oquaUy  xUvidod 

aliktt."    it  And  if*  bA^uig(fiq«»l,  1«- 

•ondifaera  faang  wMUdnf'  ia  tba  oon- 

'  take  >atL  equal  .tiBL$Kk  in  ^ihe  ^DMM^Ue 
with  the  GhMdnn  loi  iB^,  tbi»..coa- 
etroditon  ^ttuiMt^ected,,  lOid  jUi/ft.gift 
waiB  held  4o  fnEttitheTeBidne  jte  the 

.  dhfldoMk  'o£  &  «ed  tiw.  dul<b«|ti  of 
Ml  ueqwd  diMte.  ATcMmY. ^^o^, 

■•  — ■  ■      -.  .:        .t»67 

15L*  Beqneeta  t)f la^iaia  o|  eto^  io 

itiie  lblk>«izig  eo(Mm  #n  X<99ufo>»:. 

The:€kunA  JkdUif^  SooMty^  The 

:  durgy  fiomeljr, .  IliA.SociHvM  Pro^ 

-BO'  nBtmsty  tmamemig.  the  dQeGfij[i(iU>ii 

i«xteiinic:0videiiiQe  oould  mt  \^  jre- 
iDMrT^  to  px>y^,  ih&t,  hj,.ilk»ii  BAme, 
Ik  charity  not  in  I^miihfkwv^  i^^tfftd- 
ed. 

mist  hedirecMi^  «nd  tjuitxth^i  nnist 
bet  done,  in  tine  jm»0ii^eoC.the  A.^or- 

.•■«»«y*^    ■  •      .J    .t  .  _     .•  .615 

\i  :v]A.BQ«|BeiitibgrViU,.dated.lAi^^ 
ijo£to.jw»u3^y\ta^v.  CjodipU  ^y,ok* 
>  wg  .•oth4«'.4(^^^.a^  QQn4f»upg  the 

H^Hnflie-.T-'fl^.ijMi^.  ^e!  annuity 
-•vgivQO.t^.jMnL  ,bj  ^hetj^vijl  wl|s.,noi 

AwebiT'Hiadeivfrid,  i  „  .; 

. .  J^u^»^  -".l^p^flj^^U  ifiCraitiJxe, 
•^^tote^  liB^i,  «J4nargli^.b<HJi^ 
rit^^pliU«4ajj^i(4^^.jprii;itft  ftXid  aU 


tod  aiogoliMr  other  my  boosehold  fiir- 
jBdtiure  and  ieffeetii  which  at  the  time 
i)f  my  deoease  thall  be  in  and  about 
my  said  manaion-bouBe:'' — Held,  not 
to  incKide  artideB  ezclusiyely  of  per- 
eonal  omaaEieni^  and  not  adapted  for 
the  nae  or  ornament  of  the  house. 

Bequeat  of  charitable  legacies,  with 
a  direction  ihat  they  should  be  paid 

.  in  precedence  to  the  other  pecuniaiy 
legacies  out  of  such  part  of  the  testa- 
tor's perftonal  property  not  spoeifical- 
ly  bequeaihedy  as  was  by  law  «wli- 
oable  fhx  •eharilaUe  purposes,  ^is 
liuid  bailing  insufficient  to  pay  all  the 

teharitable  legacies: — Hda,  that,  fol- 
lowing out  iIl0  priiidple  of  JMinsan 
Vw  GMard  (3  Mac.  i  G.  735),  bhe 
debts,  and  ftmeral  a^d  testamentary 
fgpWtfWi  and  the  costs  pf  a  i^t  for 
administration,  must  be  paid,  ni  the 
£rst  inst^ce,  out  of  the  personal  es- 
tpi^  savouring  of  realty.  Tm^jfea  v. 
Tetnpest,^    .  635 

XL.  A  .?;^azried  woman,  by  her  will, 
in  exer<^  of  a  power  of  appointment 
OTer  i^rust  moneys^  made  several  be- 
.  quests^  and  5f  aner  payment  of  her 
just,  debts,  funeral  and  testamentary 
okpeoises,  and  the  expenses  attending 
the  execution  of  her  will^  appointed  ** 
the  residBe  of  the  trust  moneys 
4Unpn^,}|er  nieces r-T-jETeii,  that  the 
charge  of  funeral  expenses  was  not 
contdLogent  upon  her  surviving  her 
husband^  an4,  that  her  ihusband  sur- 
1  viving  was  entitled  to  repaymedt  out 
of  thp  trust  moneys  of  money  paid  by 
him,  in  ij^^ect  of  such  expenses. 
ITiUeter  Y.  ^obie.     \  647 

.  ,15..  Djevise  of  ^real  estate  ^  one 
\  and  her  children, — J^etd,  altliongh 
there  were  /children  in  esse  at  the 
,.date  of  the  wiU,  to  create  an  'estate 
tail;  that  b^ing  the  only  mode  of 
carrying'  into  enfect  thcj  wiiol^  haten- 
;ti6n*pf1he  wilL ''"*    '''•"' 
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WILL. 


The  word  *'  livixig**  is  sufficient  to 
pass  the  advovBOD,  but  it  m&j  be  re- 
stricted to  the  next  presentation. 
The  context  mnst  determine  which 
id  its  meaning. 

Devise  to  a  minor  of  *'  the  livings 
of  Q,  and  C,  should  he  like  the  pro- 
fession and  be  qualified  for  them :" — 
Held,  to  shew  an  intention  to  confer 
on  the  devisee  a  personal  benefit; 
therefore,  that  the  devise  was  con- 
fined to  a  single  presentation,  and 
did  not  extend  to  the  advowson. 
WeNfY.Byng,  669 

1 6.  The  enactment  in  sect.  33  of  the 
Wills  Act,  7  Will.  4  &  I  Vict  c.  26, 
that  a  bequest  to  a  child  of  the  tes- 
tator, who  dies  in  the  testator's  life- 
time leaving  issue  living  at  the  tes- 
tator^s  dea^  shall  not  kipse,  applies 
to  a  testamentary  appointment  made 
in  exercise  of  a  general  powey* 

Distinction,  in  reference  to  this 
subject^  between  a  genecml  and  a  li- 
mited power. 

Testatrix,  by  her  will  in  1840,  in 
exennse  of  a  general  power,  appoint- 
ed proceeds  of  real  estate  to  a  daugh- 
ter who  died  in  her  lifetime,  leaving 
issue  living  at  the  testatrix's  death : 


-^EeUf  that  the  personal  represent- 
ative of  the  daughter  was  entitled. 
Eocles  V.  Cheyne,  676 

17.  A  bequest  of  personalty  to 
certain  persons  /'  or  their  heirs  for 
ever,"  the  word  *<  heirs "  being  a 
word  of  substitution  and  not  a  desig* 
natio  personse : — Hdd,  to  denote  not 
the  nearest  of  kin  in  blood,  but  tiiose 
who,  under  the  Statutes  for  the  Dia- 
tribution  of  the  personal  estates  oC 
intestates,  would  have  been  entiHed 
to  the  personal  estates  of  sudi  persons 
if  they  had  died  intestate.  Boody  v. 
ffiggina,  729 

18.  Devise  '<  to  WOUom  MtsnkaSL, 
my  second  cousul**  Testator  had  no 
second  cousin  so  named,  but  he  had 
two  first  cousins  once  removed,  one 
named  WiJOiam  MarahaU,  the  other 
named  WiOiam  John  JRoberi  Bkmd- 
ford  Marshall: — Hddy  a  latent  am- 
biguity, and  parol  evidence  admitted 
to  dissolve  it.     Bturndt  v.  Marshail, 

TiO 
See  Elbctiok. 
Lapse,  1,  2. 
Mabried  Woxak,  3. 
MoBTMAiir,  1,  2. 
Settlbkebt. 
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